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Bankruptcy  Eocaminations  in  Glasgow. — At  a  criminal  trial 
a  few  weeks  ago,  if  the  daily  newspapers  of  8  th  December 
can  be  trusted,  Sheriff  Spens  distinguished  himself  by  a  bare- 
faced attempt  to  keep  his  chariot  balanced,  while  he  was 
driving  it  through  the  Bankruptcy  Act,  1856.  By  the  92nd 
section  of  this  Act,  "  the  examination  of  the  bankrupt," 
except  in  certain  cases,  "  shall  take  place  before  the  Sheriff/' 
The  exceptions  (sec.  88)  are  where  the  bankrupt  is  in  gaol,  and 
the  Sheriff  cannot  attend  there,  or  where  the  bankrupt  cannot 
attend  or  is  abroad.  At  the  criminal  trial  in  question.  Sheriff 
Murray  was  put  in  the  box,  and  the  agent  for  the  defence  very 
properly  addressed  some  questions  to  him  to  elicit  the  fact 
whether  the  above  statute  had  been  complied  with.  Sheriff 
Spens,  who  was  the  presiding  judge,  interposed,  and  appears 
somewhat  imperiously  to  have  laid  down  his  view  of  the  law, 
which  was  certainly  not  that  of  the  statute.  The  Glasgow 
practice  is  notorious,  and  we  are  surprised  that  this  wealthy 
mercantile  community  has  stood  the  practice  so  long.  The 
Sheriffs  are  in  the  habit  of  taking  proofs  in  ordinary  actions 
in  their  own  chambers,  while  in  the  adjoining  room  a  bank- 
ruptcy examination  is  proceeding  conducted  by  the  trustee 
and  agents,  while  the  Sheriff  attends  only  occasionally  to 
administer  the  oath  to  the  bankrupt,  and  quell  any  dis- 
turbance, when  the  competency  of  a  particular  question  cannot 
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be  settled  by  wrangling.  If  a  single  creditor  raises  an  action 
against  his  debtor  for  £20  the  Sheriff  hears  the  evidence  in 
person,  but  if  a  score  of  creditors  are  investigating  the  affairs 
of  a  debtor  who  has  failed  for  £20,000,  the  investigation  may 
be  left  to  the  above  risks.  The  excuse  is  that  the  Sheriffs 
have  no  time  otherwise  to  overtake  their  work.  But  they 
might  as  well  have  debates  proceeding  in  one  or  more  rooms 
with  the  aid  of  phonographs,  and  so  each  Sheriff  could  be  dis- 
posing of  three  or  more  cases  simultaneously !  We  have  a 
lively  recollection  of  the  fate  of  the  unfortunate  J.P.  who 
followed  another  Glasgow  practice  of  dispensing  with  the  oath 
in  taking  the  affidavits  of  creditors;  and  we  trust  some 
enterprising  agent  will  call  the  attention  of  the  Supreme  Court 
to  the  above  grossly  loose  practice.  If  there  are  too  few 
Sheriffs  in  Glasgow,  the  remedy  is  not  to  be  found  in  evading 
statutes,  or  overworking  the  local  judges  ;  but  a  remedy  must 
be  devised  by  the  public  and  the  Government. 

• 

In  connection  with  this  case  attention  should  be  drawn  to 
the  decision  and  observations  of  the  judges  in  an  English  case 
where  the  facts  were  identical.  In  The  Qtceen  v.  Lloyd  (Crown 
Cases  Eeserved),  Q.  B.  Div.  xix.  213,  "the  prisoner  was  con- 
victed of  perjury  alleged  to  have  been  committed  in  an 
examination  by  'the  Court,'  under  sec.  27  of  the  Bankruptcy 
Act,  1883.  It  appeared  that  he  was  summoned  under 
sec.  27  before  a  County  Court  having  jurisdiction  in  bank- 
ruptcy. The  oath  was  administered  to  the  prisoner  in  court 
by  the  registrar.  The  registrar  remained  in  court.  The 
examination  of  the  prisoner,  in  the  course  of  which  the 
answers  in  question  were  given,  took  place  in  a  room  used 
for  examinations,  in  the  absence  of  the  registrar.  Held,  that 
there  had  been  no  valid  examination  by  *  the  Court '  within 
sec.  27,  and  that  the  conviction  must  be  quashed."  The 
judges  (Coleridge,  C.  J. ;  Denman,  J. ;  Pollock,  B. ;  Hawkins 
and  Stephen,  JJ.),  in  giving  their  opinion,  all  emphatically 
denounce  the  practice.  The  Lord  Justice  says,  "  What  has 
been  called  his  (registrar's)  legal  presence  is  his  actual 
absence.  ...  As  to  the  pmctice  which  has  been  invoked,  it 
is  most  reprehensible,  and  should  at  once  and  for  ever  be 
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discontinued."  Mr.  Justice  Stephen  says,  "The  conviction 
must  obviously  be  quashed.  As  to  what  we  have  been  told 
about  the  necessity  for  more  registrars,  I  can  only  say  that 
it  is  a  very  bad  form  of  economy  to  allow  important  judicial 
duties  to  be  inefficiently  discharged.  It  should  be  clearly 
understood  that  evidence  taken  under  such  circumstances  is 
not  evidence  at  all."  There  is,  moreover,  the  Scottish  case  of 
Hastie  (4  Irvine,  389),  which  has  been  perhaps  overlooked 
by  the  SherifiF.  This  involved  the  same  question.  Lord 
Xeaves,  though  there  was  a  motion  to  that  efifect,  did  not 
withdraw  the  case  from  the  jury,  but  directed  "  that  it  was 
for  them  to  consider  whether  it  was  sufficiently  certain  that 
the  portions  of  the  oath  said  to  be  false  had  been  recorded 
exactly  as  emitted  by  the  panel.  The  presence  of  the  SherifiF 
aflforded  the  statutory  guarantee  that  the  record  of  the  oath 
expressed  the  exact  meaning  of  the  witness.  Here  that 
safeguard  was  wanting,  and  it  might  be  that  the  person  who 
took  down  the  oath  had  not  precisely  appreciated  the  meaning 
of  the  witness."     The  jury  acquitted. 

* 

Jurisdiction  over  English  ExemUors  of  Scots  Trustees. — In 
the  case  of  Trotters  v.  Moorsom  and  others,  the  beneficiaries 
under  a  Scots  marriage  contract  sought  to  recover  a  sum  of 
£2000  lent  as  heritable  security  in  Scotland  by  the  marriage 
contract  trustees,  and  alleged  to  have  been  lost  owing  to  the 
insufficiency  of  the  security.  The  ground  of  the  claim  was 
the  trustees'  neglect  and  breach  of  duty.  When  the  action 
was  raised  the  two  trustees  in  office  at  the  date  of  the 
unfortunate  investment  were  both  dead,  and  the  defenders 
called  were  their  respective  executors.  Of  the  two  deceased 
trustees,  one  was  a  Scotsman,  and  the  other  an  Englishman 
by  origin  and  domicile.  The  executors  of  the  latter  were  all 
domiciled  Englishmen,  and  the  whole  estate  administered  by 
them  (under  an  English  probate)  was  EnglisL  They  stated 
in  defence  a  plea  of  no  jurisdiction.  Lord  Eancairney  has 
decided  that  this  plea  is  well  founded.  The  case  presents  an 
interesting  contrast  to  the  case  of  Kennedy,  12  R.  275,  and 
Robertson's  Trustee,  15  R  914.  The  gist  of  these  decisions 
was  that  the  Scottish  Court  has  jurisdiction  over  a  domiciled 
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Englishman  who  is  trustee  in  a  Scottish  trust  in  an  action 
regarding  his  conduct  of  that  trust.  Qiui  domiciled  English- 
man he  might  be  beyond  the  reach  of  Scottish  jurisdiction ; 
but  qua  trustee  in  a  Scottish  trust  he  was  held  to  come  within 
it.  The  ratio  decidendi  was  found,  not  in  the  fact  of  domicile, 
but  in  the  situation  of  the  trust  funds,  the  trustees  being  liable 
to  account  for  their  administration  in  the  Courts  of  the  country 
where  the  obligation  to  account  is  to  be  fulfilled,  and  where 
the  trust  is  to  be  executed.  The  question  raised  by  Trotters' 
case  was  whether  or  not  the  jurisdiction  which  the  Court  of 
Session  would  undoubtedly  have  had  over  the  deceased  trustee 
— ^albeit  a  domiciled  Englishman — could  be  extended  so  as 
to  include  also  his  Euglish  executors,  who  would,  of  course,  be 
liable  to  make  good  out  of  the  deceased's  estate  in  their  hands 
any  loss  to  the  trust  funds  of  the  marriage  contract,  which 
might  be  found  by  the  proper  Court  to  have  been  caused  by 
the  deceased's  neglect  or  breach  of  duty,  even  though  they 
themselves  had  not  been  in  any  way  connected  with  the 
aflfairs  of  the  marriage  contract  trust,  tt  was  maintained  that 
the  trustees*  obligation  to  account  was  one  and  indivisible, 
that  convenience  pointed  strongly  to  the  extension  of  Scottish 
jurisdiction  in  such  a  case,  and  that  if  the  deceased  trustees' 
executors  had  taken  confirmation  in  Scotland  as  well  as 
probate  in  England,  the  case  of  the  Mags,  of  Wick  v.  Forbes, 
12  D.  299,  would  have  been  conclusive  authority  against  the 
plea  of  no  jurisdiction;  further,  that  the  duty  of  restitution 
falling  upon  the  deceased  trustees'  executors  related  entirely 
to  the  affairs  of  a  Scottish  trust  and  to  a  delict  committed  in 
Scotland,  the  consequences  of  which  must  be  determined  in 
accordance  with  the  principles  of  Scots  law  and  should  be 
enforced  in  a  Scottish  Court.  But  Lord  Kincairney  found 
himself  unable  to  extend  the  principle  of  Kennedy  v.  Robertson's 
Trustee  so  as  to  embrace  persons  who  had  not  assumed  the 
character  of  trustees  in  a  Scottish  trust  with  its  attendant 
liabilities,  or  to  refer  to  the  consideration  of  forum  conveniens 
as  all  that  could  enter  into  the  determination  of  the  forum 
competens,  and  based  his  decision  on  the  authority  of  Beoch  v. 
Bob  (Rob  v.  M'LacUan),  9  S.  588,  referred  to  and  approved 
in  Cameron  v.  Chapman,  16  S.  907 ;  and  Ma^kemzie  v.  Dnim- 
mond's  Executors,  6  MT.  932. 
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Extradition  arid  Political  Offences. — A  nice  point  regarding 
the  interpretation  of  the  words  "offence  of  a  political  character" 
in  the  Extradition  Act  of  1870   was  decided  by  the  Queen's 
Bench  Division  the  other  day,  in  a  case  which  we  report  this 
montL     We  have  heard  much  at  home  recently  as  to  fine 
and  hair-splitting  distinctions  between  political  offences  and 
ordinary   felony,    but   the    facts    of   this   case    are    broadly 
distinguishable  from  those  to  which  our  attention  has  been 
called  at  home.     Section  3  of  the  said  Act  provides  that  "  a 
fugitive  criminal  shall  not  be  surrendered  if  the  offence  in 
respect  of  which  his  surrender  is  demanded  is  one  of  a  political 
character,  or   if  he  prove   to   the   satisfaction  of  the  police 
magistrate,  or  the  Court  before  whom  he  is  brought  on  habeas 
corpus,  or  to  the  Secretary  of  State,  that  the  requisition  for  his 
surrender  has  in  fact  been  made  with  a  view  to  try  or  punish 
him  for  an  offence  of  a  political  character."     By  the  Extra- 
dition Treaty  between  Great  Britain  and  Switzerland,  amongst 
the  crimes  for  which  extradition  is  to  be  allowed,  are  murder 
and    manslaughter;    but    Article   XL   incorporates  into   the 
Treaty  the  said  provision  of  Section  3  of  the  Act  of  1870. 
The  prisoner,  Castioui,  was   a   subject  of  Ticino,  one  of  the 
confederated    Swiss    Cantons.      The    Constitution   of  Ticino 
provides  that,  should  a  petition  signed  by  7000  franchised 
citizens  be  presented  demanding  a  revision  of  the  Constitution, 
the  Government  shall  within  a  month   take  a  vote  of  the 
people  as   to  whether   there  shall  be  such   a  revision.     The 
Government  of  the  Canton  having  refused  to  act  on  a  petition 
to  this  effect,  duly  signed  by  about  10,000  voters,  an  in- 
surrection broke  out  at  Bellinzona.     During  an  attack  on  the 
Government  House,  in  which  shots  were  fired  on  both  sides, 
Castioni,  who  was  one  of  the  insurgents,  fired  a  shot  which 
killed  Councillor  Bossi.     The  Federal  Council  then  intervened. 
The  unpopular  members  of  the  Government  were  dismissed, 
and  on  a  plebiscite  the  need  of  a  revision  of  the  Constitution 
was  aflirmed.     The  question  of  law  before   the  committing 
magistrate  and  the  higher   Court   was  whether   the  oflFence 
charged  against  Castioni  was  of  a  political  character.     It  was 
held  by  the  three  learned  judges  before  whom  the  prisoner 
was  brought  on  Tuibeas  corpus,  that  the  homicide  was  committed, 
not  only  in  the  course  of,  but  as  incidental  to  and  part  of  a 
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political  insurrection,  and  that  a  writ  of  habeas  corpus  must 
issue. 

• 

Volenti  non  Fit  Injuria. — The  maxim  is  unquestioned  ; 
but  the  definition  of  a  volens  has  been  a  very  fruitful  subject 
of  judicial  meditation  and  deliverance.  Some  further  light  is 
thrown  on  the  problem  by  the  decision  of  the  Divisional 
Court  in  the  case  of  Brooke  v.  Eamsden,  The  plaintiff  was 
aware  of  a  defect  in  the  machinery  at  which  he  was  engaged. 
His  employers  also  knew  of  the  defect,  but  took  no  steps  to 
repair  it.  He,  nevertheless,  voluntarily  continued  his  work 
in  order  not  to  lose  his  wages.  The  plaintiff  ascended  a 
beam  with  the  view  of  remedying  the  defect  in  the  machinery, 
and  in  consequence  of  his  so  ascending  the  beam  he  sustained 
the  injuries  for  which  he  sued  for  damages.  He  was  non- 
suited. The  Divisional  Court  ordered  a  new  trial.  Mr. 
Justice  Cave  laid  it  down  that  the  mere  fact  of  the  workman 
having  made  complaint  of  the  defect  to  an  employer  was  not 
enough  to  show  that  he  incurred  the  risk  willingly ;  because, 
if  every  one  who  complained  or  knew  of  a  defect  was  held  to 
be  debarred  from  recovering  damages,  bad  masters  would  only 
have  to  point  out  defects  in  order  to  put  themselves  in  a  better 
position  than  masters  who  took  all  possible  precautions  to  en- 
sure the  safety  of  their  workmen.  Mr.  Justice  Smith  remarked : 
"  Now,  it  has  been  at  last  held  that  the  mere  knowledge  by  a 
workman  that  a  risk  would  be  run  by  him  is  not  enough  to 
deprive  him  of  the  right  to  recover.  There  must  be  a  thorough 
comprehension  on  his  part  of  the  danger  and  the  risk,  and  a 
voluntary  undertaking  by  him  of  the  risk  and  the  danger." 

* 
The  Proceditre  Boll. — When  a  Yankee  has  a  spare  moment 
or  two  to  put  in,  he,  according  to  tradition,  whittles  a  stick. 
A  Lord  Ordinary  invariably  turns  to  his  Procedure  Eoll.  It 
is  the  receptacle  into  which  he  casts  all  the  oddments  and 
remnants  (to  use  the  drapers'  words)  of  his  time.  In  this 
way  the  Procedure  Eoll,  as  at  present  arranged,  has  its  un- 
doubted advantages,  and  is  even  economical,  inasmuch  as  it 
avoids,  theoretically  at  least,  any  waste  of  judicial  time — for 
which  judicial  time,  as  we  are  constantly  reminded  by  the 


EDITORIAL.  7 

minor  contributors,  the  country  pays.  Does  a  short  gap 
occur  between  peremptory  diets,  number  one  of  the  Procedure 
EoU  is  called.  Does  a  Jury  Trial  or  a  Proof  go  off,  or  un- 
timely collapse — the  Court  falls  back  on  the  patient  Procedure 
EoU  for  a  day's  work.  And  in  this  way,  such  is  the  theoiy, 
the  great  wheels  of  judicial  machinery  are  never  brought  to  a 
standstill  for  want  of  material.  Complaints,  however,  are 
from  time  to  time  renewed  that  the  treatment  of  cases  on  the 
Procedure  Eoll  is  unsatisfactory  in  practice.  These  com- 
plaints come,  not  from  the  minor  contributors  to  judges' 
salaries,  but  from  agents,  from  litigants,  and  even  from  some 
counsel.  The  matters  sent  for  discussion  on  the  Procedure 
Roll  are  generally  of  the  greatest  importance — ^it  is  most  often 
the  critical  point  in  the  history  of  a  case.  Yet  the  discussion 
is  taken  in  the  casual  and  haphazard  way  we  have  mentioned. 
As  the  Eoll  may  be  called  at  any  time  during  a  week,  a  fort- 
night, or  even  a  month,  it  is  impossible  to  ensure  the  attend- 
ance of  counsel  And  one  evil  leads  to  another.  Uncertainty 
in  one  case  leads,  if  we  may  say  so,  to  still  greater  uncertainty  in 
another.  The  fact  that  no  counsel  may  be  found  for  numbers 
one,  two,  etc.,  adds  to  the  glorious  uncertainty  of  the  time 
when  number  six  may  be  reached.  Not  unfrequently  a  Lord 
Ordinary's  macer  has  to  call  the  entire  Procedure  Eoll  with- 
out the  counsel  for  all  the  parties  to  the  action  being  able  to 
appear  in  a  single  case ;  and  the  Court  rises  and  goes  home 
with  the  pained  smile  of  a  thoroughly  good  man  who  has 
been  injured,  or  with  some  sarcastic  expression  of  its  annoy- 
ance (according  to  the  individual  judicial  temperament),  and, 
after  all,  the  minor  contributors  to  the  judicial  salary  do 
not  secure  economy.  Many  agents  and  litigants  contend, 
moreover,  that,  from  their  point  of  view,  efficiency  is  not 
secured  either.  After  all,  however,  the  arrangement  is  the 
best  that  is  practicable  until  it  is  decided  to  set  apart  a 
special  diet  for  the  Procedure  Eoll  stage  of  each  case,  and  to 
make  it  as  peremptory  as  are  at  present  diets  of  Proof.  Such 
a  form  would  undoubtedly  bring  considerable  changes  of  pro- 
visional arrangements  in  its  train,  and  would  interfere  to  some 
extent  with  the  present  concentration  of  business  in  the  hands 
of  a  few  counsel  But  the  advantages  to  be  gained  would  more 
than  counterbalance  such  slight  and  temporary  disadvantages. 
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BY  JAMKS  FERGUSON,  M.A.,  ADVOCATE. 

A  YEAR  ago  we  summarised  the  results  in  legislation  and 
decision  of  the  preceding  twelve  months  in  so  far  sis  they 
affected  the  railway  system  of  the  country.  The  twelve 
months  that  have  since  passed  have  not  been  signalised  by 
activity  on  the  part  of  the  Legislature.  It  may,  however,  not 
be  unprofitable  to  take  up  the  thread  of  judicial  history  again, 
and  shortly  review  what  has  been  added  by  our  judges  to  the 
accumulating  mass  of  case  law  dealing  with  railway  diflSculties 
and  relations. 

Questions  relating  to  traffic  have  received  little  illustration 
during  1890  in  spite  of  the  existence  of  the  new  tribunal 
appointed  to  deal  with  them  under  the  great  Railway  Statute 
of  1888.  This  is  probably  in  no  small  measure  due  to  the 
fact  that  the  energies  of  the  companies  and  of  the  traders  have 
been  engrossed  in  a  j^^^m-litigation  of  a  nondescript  character 
before  the  Board  of  Trade,  represented  by  Lord  Balfour  of 
Burleigh  and  Mr.  Courtenay  Boyle.  A  wide  prospect  of 
parliamentary  contest  is  opened  up  when  the  decisions  of  the 
Board  of  Trade  are  submitted  for  final  legislative  sanction,  and 
after  that  will  come  struggles  before  the  Railway  and  Canal 
Commission  and  the  ultimate  appeals  to  the  Superior  Courts 
of  law.  The  Railway  and  Canal  Commission  have,  however, 
in  one  case  taken  a  broad  view  in  the  public  interest  of  their 
powers,  and  asserted  their  jurisdiction  under  the  "  Facilities  " 
provision  of  the  Railway  and  Canal  TrafiBc  Act  of  1854,  to 
compel  a  railway  company  to  resume  the  conveyance  of 
passenger  traffic  on  a  line  on  which  it  did  not  pay,  and  had 
been  wholly  given  up  {Wiiisford  Local  Board  v.  Clieshire 
Lines  Committee,  L.  R.,  24  Q.  B.  D.  456,  59  L.  J.,  Q.  B.  D. 
372).  A  further  illustration  of  the  doctrine  of  Murray  v. 
G.  &  S.  W.  B.  (11  R  205),  The  M.  8.  &  L.  B.  Co.  v.  The 
Denahy  Main  Colliery  Co.  (L.  R.  13  Q.  B.  D.  674,  14  Q.  B.  D. 
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209, 11  App.  Ca.  97), and Z.  &  F.i?.  Co.v.  Gh^eenwood{U  E.  21 
Q.  B.  D.  215),  has  been  afforded  by  the  case  of  The  Ilhymney 
R  Co.  V.  The  Rhymney  Colliery  Co.  (L.  E.  25   Q.  B.  D.  146). 
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209, 11  App.  Ca.  97),  and  Z.  &  Y.R  Co.  v.  Gh^eenwood  (L.  R  21 
Q.  B.  J).  215),  has  been  aflForded  by  the  case  of  The  Rhymney 
B.  Co.  V.  The  Rhymney  Colliery  Co.  (L.  E.  25  Q.  B.  D.  146). 
In  the  first  two  of  these  it  had  been  decided  that  an  action 
for  repetition  of  overcharges  under  the  Act  of  1854  was 
incompetent ;  and  by  the  last,  that  an  averment  that  charges 
sued  for  were  unreasonable  under  that  Act  was  no  defence  to 
an  action  for  the  amount  In  the  Rhymney  case  the  Eailway 
Commissioners  had  decided  that  the  plaintiff  railway  company 
were  giving  an  undue  preference  to  another  coal  company  as 
against  the  defendants  by  charging  them  lower  rates  for  the 
carriage  of  coal  to  certain  docks  than  they  charged  to  the 
defendants.  The  railway  company  sued  for  the  amount  of 
charges  due  to  them.  The  defendants  sought  to  set  off,  in  a 
counter  claim  as  overcharges,  amounts  by  which  charges  paid 
by  them  under  protest  prior  to  the  decision  of  the  Com- 
missioners exceeded  the  rates  paid  by  other  companies.  It 
was  held  they  could  not  do  so.  No  action  would  lie  for  the 
repetition  of  these  overcharges,  and  therefore  the  set-ofif 
failed. 

There  have  been  one  or  two  instances  throwing  light  upon 
liability  for  injuries  suffered  by  passengers,  or  members  of  the 
public,  or  persons  engaged  in  work  on  a  railway  although  not 
in  the  employment  of  the  company.  The  most  remarkable 
and  interesting  was  that  of  Pirie  v.  Tlie  Caledonian  R,  Co., 
17th  January  1890,  17  E.  1157,27  S.LE.  973,  in  which  the 
facts  were  these.  A  young  lady  met  her  death  when  travelling 
by  night,  owing  to  her  head,  which  she  had  put  out  of  the 
carriage  window  on  account  of  an  attack  of  sickness,  coming 
in  contact  with  an  apparatus  for  the  automatic  delivery  of 
letter-bags  into  the  Post  Office  van  of  a  train  in  motion.  The 
apparatus  consisted  of  a  frame  with  an  arm  from  which  a 
pouch  containing  the  letter-bags  was  suspended,  to  be  caught 
and  swept  in  by  a  frame  and  net  attached  to  the  van.  When 
banging  from  the  frame  the  pouch  which  the  head  of  deceased 
struck  was  on  a  level  with  the  carriage  windows,  and  at  a 
distance  from  them  of  from  8  to  10  inches.  Under  the 
Conveyance  of  Mails  Act,  1838,  and  the  Regulation  of  Eail- 
ways  Act,  1873,  the  railway  companies  are  under  statutory 
obligation  to  carry  the  mails,  and  to  afford    all   reasonable 
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facilities  for  the  receipt  and  delivery  of  mails  at  any  place  on 
their  railway  which  the  Postmaster-General  may  require,  and 
obey  all  reasonable  regulations  which  in  his  discretion  he  may 
make.  The  apparatus  in  question  was  supplied  and  erected 
by  the  Post-Office  authorities,  and  did  not  belong  to,  and  was 
not  under  the  charge  of,  the  defenders.  It  had  been  in  use  at 
the  place  for  twenty  years,  and  a  similar  apparatus  had  been 
in  use  on  all  the  principal  railways  for  more  than  thirty 
years,  without  any  accident  being  attributed  to  it  The  jury 
returned  a  verdict  for  the  defenders,  and  the  First  Division 
were  unanimous  in  refusing  a  rule,  on  the  grounds  that  if 
the  erection  of  the  apparatus  was  a  reasonable  facility,  the 
defenders  were  bound  to  allow  it ;  that  if  dangerous  to  the 
public  it  would  not  be  a  reasonable  facility,  and  that  the 
criterion  of  fault  was  whether  the  company  ought  to  have 
foreseen  that  it  was  a  dangerous  thing  when  it  was  proposed  to 
erect  it.  It  had  also  been  left  to  the  jury  to  consider  whether 
it  was  contributory  negligence  if  a  traveller  chose  to  put  his 
head  8  or  10  inches  out  from  a  window;  and  some  of  the 
judges  expressed  opinions  that  the  verdict  might  be  upheld 
on  that  ground.  In  Roe  v.  G,  &  S.  W.  R,  17  R  59, 
27  S.  L.  E,  38,  the  liability  of  the  company  was  stretched 
pretty  far.  A  train  reached  its  destination  at  12.40  a.m.  on 
a  dark  night  in  the  month  of  August.  It  drew  up  to  the 
platform  so  gently  that  the  pursuer  left  his  carriage  in  the 
belief  that  it  had  stopped,  while  it  was  yet  in  motion,  was 
knocked  down  by  the  door  of  the  carriage,  and  severely 
injured.  The  portion  of  the  platform  at  which  the  pursuer's 
carriage  stopped  was  averred  to  have  been  in  total  darkness ; 
and  it  was  also  averred  that  the  arrival  platform,  which 
extended  for  200  yards  beyond  the  covered  station,  was 
insufficiently  lighted,  there  being  only  five  lamps  for  the  whole 
of  this  distance,  and  of  these  only  the  two  next  the  covered 
station  were  lit  at  the  time.  Lords  Eutherfurd  Clark  and 
Lee,  Lord  Young  dissenting,  held  that  the  case  should  go  to  a 
jury,  the  questions  to  be  submitted  being,  "  first,  whether  the 
pursuer  honestly  believed  that  the  train  had  stopped ;  and 
secondly,  whether  that  belief  was  induced  by  the  failure  of  the 
defenders  to  provide  lamps."  In  Flood  v.  The  Cat  R,  Co,, 
27  S.  L.  E.  127,  the  same  Division  of  the  Court  maintained 
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the  cause  of  the  defending  company  against  the  pronounce- 
ments of  successive  juries.  The  pursuer  was  the  widow  of  a 
labourer  employed  by  a  contractor  engaged  in  filling  up  some 
waste  ground  adjacent  to  the  defenders'  line.  The  defenders 
by  agreement  with  the  proprietor  handed  over  to  him  their 
spoil,  emptying  it  out  of  their  waggons  on  to  the  side  of  the 
embankment.  Their  servants,  assisted  sometimes  by  the 
contractor's  men,  then  proceeded  to  clear  the  signal  wires, 
after  which  they  removed  the  waggons,  the  line  was  reopened, 
and  the  contractor's  men  took  away  the  earth  at  their  con- 
venience. On  the  morning  after  a  deposit  of  spoil  had  been 
made,  the  deceased  was  killed  by  an  express  train  passing  at 
the  speed  of  thirty  to  forty  miles  an  hour.  He  was  then 
engaged  in  clearing  spoil  from  between  the  signal  wire  and  the 
line,  with  one  foot  on  each  side  of  the  signal  wire  and  his  back 
to  the  line.  The  first  jury  gave  £50  of  damages,  indicating 
that  the  fault  in  their  view  consisted  in  the  railway  servants 
leaving  spoil  inside  the  signal  wire,  which  the  contractor's 
men  were  not,  upon  the  evidence,  forbidden  to  remove.  At 
the  second  trial  the  jury  gave  £150,  adding  as  an  additional 
element  of  fault  that  "  the  railway  company  should  have 
instructed  their  engine-drivers  to  whistle  and  slow  when 
approaching  this  particular  part  of  the  line  where  they  knew 
the  men  were  employed."  The  Court  again  ordered  a  new 
trial,  holding  that  it  was  contrary  to  the  deceased's  duty,  and 
unnecessary  for  him,  to  go  between  the  signal  wires  and  the 
line ;  that  there  was  no  duty  on  the  defenders'  servants  to 
remove  the  soil  to  a  greater  extent  than  they  had  done ;  and 
that  no  blame  attached  for  insufficient  precautions,  as  the 
company  had  no  reason  to  suppose  that  the  contractor's  men 
were  in  danger.  In  M^Fec  v.  Littlejohn  and  C,  E.  &  N.  B.  R,  Cos., 
17  R  764,  27  S  L.R.  675,  an  accident  took  place  in 
peculiar  circifmstances,  in  which  the  companies  escaped  a 
liability  that  upon  a  superficial  view  of  the  facts  seemed  likely 
to  attach.  A  cabman  was  killed  when  driving  along  a  road  in 
Broughty-Ferry,  by  being  jammed  between  the  roof  of  his  cab 
and  a  railway  bridge.  The  height  of  the  bridge  was  only 
6  feet  9  inches.  The  Railways  Clauses  Act  requires  a  height 
of  16  feet  over  a  turnpike,  15  over  a  public  carriage  road,  and 
14  over  a  private  road.     But  it  appeared  that  there  had 
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originally  been  no  bridge,  that  the  ground  on  either  side  of 
their  line  had  belonged  to  the  company  represented  by  the 
defenders,  and  that  they  had  feued  it,  undertaking  to  give 
an  access  through  the  embankment  of  not  less  than  7 
feet  in  height.  In  doing  this  they  had  continued  through 
their  land,  and  under  the  embankment,  an  existing  street  of 
Broughty  -  Ferry,  which  was  the  road  traversed  by  the 
deceased.  This  street  had  been,  in  1864,  appropriated  by  the 
Police  Commissioners,  and  in  metalling  it  they  had  raised  the 
roadway  3  inches.  The  Police  Commissioners  were  held 
liable  as  the  persons  responsible  for  the  existing  condition  of 
a  dangerous  situation,  but  the  companies  were  relieved, 
because  what  had  been  done  by  them  was  done  on  their 
private  property  for  the  convenience  of  their  feuars,  and  not 
under  their  statutoiy  powers,  but  long  after  the  line  had  been 
made.  Where  a  railway  is  carried  through  a  town  under 
statutory  powers  which  provide  for  negotiation  with  the  Police 
Commissioners  and  arbitration  as  to  interference  with  streets, 
and  the  Police  Commissioners  or  the  arbiter  is  satisfied  with 
what  has  been  done,  it  is  incompetent  for  an  individual  pro- 
prietor whose  property  has  been  injuriously  afifected  to  sue 
for  decree  that  the  level  of  a  street  has  been  altered,  and 
that  it  should  be  restored,  and  alternatively  for  damages  at 
common  law.  His  remedy  is  an  individual  claim  under  the 
Eailways  Clauses  Act  (Muir  v.  C.  R,  27  S.  L.  R  806). 

One  case  has  occurred  in  Scotland  in  reference  to  the 
carriage  of  animals.  A  dog  was  delivered  to  a  railway  guard 
for  conveyance  from  Kelso  to  Perth.  The  owner  offered  a 
muzzle  for  it,  but  the  guard  on  being  assured  that  it  was 
quiet,  and  unaccustomed  to  a  muzzle,  thought  it  better  to  take 
it  unmuzzled.  It  had  a  collar  and  chain  on,  and  at  Waverley 
Station  was  led  by  a  porter  to  the  parcel  office  and  there  tied 
up,  to  wait  the  departure  of  the  Perth  train  an  hour  later. 
This  was  the  usual  practice  when  the  interval  was  short.  At 
the  office  it  showed  signs  of  excitement,  and  on  being  led  towards 
the  Perth  train  got  unmanageable,  tried  to  bite,  and  ultimately 
broke  away  from  the  railway  official  in  charge.  It  found  its 
way  to  the  Botanic  Gardens,  and  there  bit  one  of  the  gardeners 
who  took  part  in  capturing  it.  The  verdict  of  a  jury  for 
the  gardener  was  set  aside,  the  Court  holding  that  there  was 
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no  evidence  of  fault  on  the  part  of  the  company's  servants, 
and  that  the  company  could  not  be  held  responsible  for  such 
remote  consequences  of  the  dog's  escape  as  the  pursuer's 
injury  {Gray  v.  N.  B,  R,  28  S.  L.  K.  81). 

An  interesting  contrast  is  afforded  by  two  cases  that  have 
occurred  in  reference  to  the  important  and  peculiar  class  of 
contracts  for  the  execution  of  railway  works  in  which  the 
engineer  of  the  company  is  appointed  arbiter.  The  practice 
is  one  against  which  much  may  be  said,  but  which  is  justified 
by  many  considerations,  and  is  now  too  firmly  established  by 
the  recognition  of  the  Courts  as  well  as  by  practical  con- 
venience to  be  shaken.  It  naturally  invites  and  necessitates 
a  close  scrutiny  of  the  arbitration  clause  in  each  particular 
case,  and  of  the  whole  scope  and  bearing  of  the  contract  that 
may  be  in  question.  In  M'Alpine  v.  ITie  Lanarkshire  and 
Ayrshire  R,  Co.,  17  R  113,  27  S.  L.  E.  81,  the  pursuer,  after 
completion  and  opening  of  a  line  which  he  had  constructed 
for  the  defenders,  sued  for  the  balance  alleged  to  be  due  to 
him,  of  which  he  averred  a  portion  represented  some  un- 
adjusted items,  and  the  rest  expense  incurred  and  damage 
sustained  on  account  of  failure  of  the  defenders  to  supply  him 
timeously  with  plans,  necessitating  costly  temporary  works. 
The  arbitration  clause  referred  to  the  arbiter  "  all  disputes  and 
dififerences  in  any  way  connected  with  or  arising  out  of  the 
execution  of  or  failure  to  execute  the  works  hereby  provided 
for."  There  was  a  provision  in  the  specification  by  which 
delay  in  giving  possession  of  ground  was  declared  to  form 
ground  for  an  extension  of  time,  of  the  propriety  and  duration 
of  which  the  engineer  was  to  be  the  sole  judge.  There  was 
great  delay  in  supplying  plans  of  bridges  at  important  parts 
of  the  work.  The  claim  in  so  far  as  relating  to  the  un- 
adjusted items  was  held  excluded  by  the  clause  of  reference. 
But  with  regard  to  the  averments  as  to  the  plans,  the  Lord 
President  said :  "  I  do  not  think  that  this  matter  is  referred 
to  the  arbiter.  In  the  first  place,  it  seems  to  me  to  constitute 
a  breach  of  an  implied  obligation  in  their  contract,  because 
the  progress  of  the  works  and  their  completion  within  the 
time  limited  by  the  contract  itself,  was  necessarily  dependent 
on  these  drawings  being  supplied  in  such  time  as  to  enable 
the  contractor  to  go  on  with  his  work,  and  fulfil  his  obligation 
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of  completing  it  within  the  time  limited.  I  think  there  arises 
from  that  a  very  clearly  implied  obligation  upon  the  railway 
company  and  their  engineer  to  supply  these  drawings  within 
such  reasonable  time,  and  that  their  failure  to  do  so  .  .  . 
is  a  breach  of  that  implied  obligation.  That  is  necessarily,  I 
think,  from  its  very  nature,  a  claim  of  damages."  An  arbiter 
in  such  a  contract  is  not  entitled  to  assess  damages  unless  he 
is  expressly  empowered  to  do  so  (Blaikie  v.  Aberdeen  It,  Co., 

15  D.  (H.  L.)  20);  it  would  be  unreasonable  to  hold  that  he 
was,  unless  the  language  was  very  clear,  as  it  might  really 
mean  whether  there  was  a  good  claim  of  damages  in  respect 
of  his  own  negligence.  It  was  held  that  the  claim  on  this 
head  was  not  embraced  in  the  reference  clause,  and  the  action 
so  far  not  excluded.  In  Adams  v.  G,  JV.  S,  B,  (H.  L  27  th 
November  1890),  the  Ck)urt  of  Appeal  sustained  the  decision 
of  the  First  Division,  assoilzieing,  except  to  a  limited  extent 
practically  uncontested,  from  conclusions  for  the  reduction  of 
an  arbiter's  award.  They  differed  from  the  judges  of  the 
Court  below  in  the  opinions  expressed  upon  one  portion  of 
the  case.  The  reference  clause  committed  the  construction 
of  the  contract,  as  well  as  questions  regarding  the  execution 
of  the  works,  to  the  arbiter ;  and  there  was  a  clause  providing 
for  extension  of  time  in  respect  of  failure  to  give  due 
possession  of  ground,  or  delay  from  any  other  cause  not 
imputable  to  the  contractors.  There  was  a  provision  in  the 
specification  that  the  contractor  was  not  to  form  a  small  por- 
tion of  embankment  at  the  extremity  of  the  contract  till  a 
neighbouring  bridge  was  completed  by  another  contractor,  or 
he  was  authorised  by  the  engineer  to  proceed.  This  bridge 
was  not  finished,  or  the  ground  on  which  the  embankment  in 
question  was  to  be  made  (which  had  not  been  asked  for)  handed 
over,  till  within  four  months  of  the  final  completion  of  the 
works.  The  works  were  eighteen  months  late  in  completion, 
and  the  arbiter  retrospectively  extended  the  time  for  six 
months.  He  decerned  for  liquidated  damages  at  a  rate 
stipulated  in  the  contract  for  the  period  in  which  he  held  the 
contractors  in  fault,  and  in  so  doing  omitted  to  give  effect  to 
a  limitation  by  the  company  of  their  total  claim  for  liquidated 
damages,  which  had  been  restricted  to  one  half  by  them  in  their 
claim  lodged  in  the  reference.     The  balance  was  in  favour  of 
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the  company,  even  after  striking  ofiF  this  excess,  which  was 
held  to  be  separable.  The  Scottish  judges  had  indicated  that 
they  considered  the  award  in  one  respect  a  hard  one,  and 
that  if  not  bound  by  the  Act  of  Regulations  of  1695  and  the 
breadth  of  the  arbitration  clause,  they  would  have  reduced 
it ;  because  on  a  construction  of  the  specification  the  contractor 
had  been  held  liable  in  penalties  for  not  doing  what  he  could 
not,  and  was  in  fact  forbidden  to  do.  The  Lords  of  Appeal,  on 
the  other  hand,  pointed  out  that  the  Court  below  had  fallen 
into  error  in  treating  the  matter  as  one  of  construction  of  the 
specification;  that  hardship  or  not,  was  a  question  of  fact ;  that 
the  arbiter  was  the  best  judge  of  it ;  that  his  judgment  must 
be  presumed  to  be  right  unless  strong  grounds  were  shown 
against  it ;  and  that  it  might  be  perfectly  justified  by  the 
general  condition  of  the  whole  works,  or  the  state  of  other 
portions  at  the  time  possession  was  given  of  the  piece  of  ground 
complained  of.  The  judgment  delivered  by  Lord  Watson 
will  probably  be  referred  to  as  an  important  authority  in 
Scottish  arbitration  law,  and  as  completing  the  decent  en- 
tombment of  the  peculiar  doctrine  of  "  constructive  corruption." 
The  element  of  arbitration,  of  a  type  peculiar  to  railway 
transactions,  entered  into  another  case  of  a  complicated  nature 
between  two  northern  railway  companies.  The  Great  North 
of  Scotland  have  for  a  portion  of  the  distance  between  Inver- 
ness and  Aberdeen  two  circuitous  lines  which  overlap  a 
portion  of  the  Highland  Company's  system.  The  two  com- 
panies entered  into  an  agreement  to  "  pool  "  all  the  receipts,  to 
divide  them  into  moieties,  and  treat  the  one  as  if  the  traffic  had 
travelled  by  the  Great  North's  shortest  line,  and  the  other  as 
if  it  had  come  by  the  Highland  route.  Each  of  these  moieties 
was  to  be  divided  in  accordance  with  the  decision  of  Mr.  Beale, 
an  arbiter  appointed  in  a  subsidiary  agreement  of  even  date. 
Under  the  main  agreement,  which  embraced  many  other 
matters,  there  was  a  general  clause  of  reference  to  a  Mr. 
Grierson.  Mr.  Beale  decided  that  the  division  was  to  be 
according  to  the  respective  mileage,  and  under  the  rules  of  the 
Clearing  House.  A  dispute  arose  upon  this  in  reference  to 
passengers'  fares,  and  the  Highland  Company  insisted  that  it 
should  go  with  other  matters  before  Mr.  Grierson,  the  general 
arbiter.      The  Great  North    under   protest   submitted  their 
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statement,  and  Mr.  Grieraon  decided  that  Mr.  Beale's  award 
was  to  be  carried  out  by  giving  each  company  their  mileage 
proportion,  not  exceeding  in  the  case  of  passenger  traffic  the 
local  passenger  fares.  A  further  diflference  arose,  and  the 
Highland  raised  an  action  for  declarator  that  Mr.  Grierson's 
award  meant  that  the  division  must  simply  be  in  proportion 
to  the  local  fares  charged  by  each  company  on  the  route  to 
which  the  moiety  was  attributed.  This  was  inconsistent  with 
the  application  of  the  mileage  principle,  and  the  Great  North 
contended  that  mileage  must  first  be  given  effect  to,  maintain- 
ing that  Mr.  Beale's  award  regulated,  and  arguing  subsidiarily 
that  Mr.  Grierson's  award  could  be  made  coherent  by  treating 
the  reference  to  local  fares  as  a  limitation,  and  construing 
local  fare  as  the  local  fare  upon  its  own  route  of  the  com- 
pany in  right  of  the  moiety.  The  Court  held  that  the  action 
was  irrelevant,  because  the  second  reference  to  Mr.  Grierson 
was  incompetent,  the  proper  course  being  to  go  to  Mr.  Beale 
to  explain  his  award,  or  to  go  to  a  court  of  law  to  have  its 
meaning  determined  (fl".  B.  C.  v.  ff.  K  S,  B.  Co.,  27  S.  L.  E.  928). 
The  defending  company  in  this  case  was  also  a  defender  in 
an  interesting  and  important  case  throwing  light  on  the  rights 
and  functions  of  these  anomalous  bodies,  joint-committees 
representative  of  two  companies  interested  in  one  station,  but 
having  an  independent  statutory  existence.  The  Caledonian 
(in  right  of  the  old  Scottish  North-Eastem)  and  the  Great 
North  are  jointly  and  equally  the  owners  of  the  Aberdeen 
joint  passenger  station,  which  was  erected  under  the  powers 
and  conditions  of  a  special  statute.  Its  "  maintenance,  man- 
agement, regulation,  and  control "  are  vested  in  a  joint- 
committee  constituted  under  the  statute,  and  consisting  of  an 
equal  number  of  members  from  the  directorate  of  both  these 
companies,  which  may  sue  and  be  sued  in  name  of  their 
secretary  or  clerk.  By  a  statute  subsequent  in  date,  the 
Scottish  North-Eastem  was  amalgamated  with  the  Caledonian, 
and  certain  privileges  over  the  former  North-Eastem  system 
were  given  to  the  North  British  Company.  These  compre- 
hended the  right  for  certain  purposes  to  "  run  over  and  use 
.  .  .  the  Scottish  North-Eastem  lines,  or  any  part  thereof,  and 
the  stations,  watering-places,  works,  and  conveniences  upon  or 
connected  with  the  Scottish  North-Eastem  lines,  .  .  .  includ- 
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ing,  in  80  far  as  the  company  (i.e.  the  Caledonian)  lawfully 
may,  the  station  at  Aberdeen,  and  all  conveniences  therewith 
connected."  Since  1878  the  North  British,  in  the  assumed 
exercise  of  these  running  powers,  had  run  on  the  Scottish 
North-Eastern  lines  from  near  Montrose  to  Aberdeen,  and 
used  the  joint  passenger  station,  which  is  defined  to  include 
the  railway  lines  for  200  yards  on  each  side  of  the  station 
shed.  This  was  under  protest  from  the  joint-committee  and 
the  Great  North  of  Scotland  Company,  who  were  not  repre- 
sented when  the  Act  of  Amalgamation  was  passed.  They 
now  raised  an  action  of  declarator  that  the  North  British  were 
not  entitled  to  run  into  or  use  the  station  without  the  consent 
of  the  Great  North,  and  that  the  joint-committee  were  not 
bound  to  admit  their  traffic,  concluding  for  interdict.  The 
defenders  pleaded  no  title  to  sue.  There  was  no  plea  of  all 
parties  not  called.  Lord  Kinnear  dismissed  the  action,  holding 
that  the  pursuers  were  not  entitled  to  insist  in  it  without 
obtaining  the  concurrence  of  the  Caledonian,  or  calling  that 
company  for  their  interest.  It  was  argued  that  the  joint- 
committee  had  no  independent  right ;  that  half  its  members 
were  Caledonian  directors,  who  were  bound  to  give  effect  to 
the  obligations  of  the  Caledonian  Company;  and  that  its 
powers  were  just  those  of  an  exaggerated  stationmaster.  The 
First  Division  (Lord  M'Laren  dissenting)  held  that  the 
joint-committee  was  entitled  to  authorise  the  action,  and  all 
the  judges  of  the  majority  expressed  the  opinion  that  the 
Great  North  of  Scotland  Company  would  have  been  entitled 
to  sue  alone.  The  Lord  President  indicated  that  perhaps  it 
might  be  a  question  whether  the  joint-committee  should  have 
sued  alone,  but  it  was  quite  right  that  they  should  sue  in 
conjunction  with  the  Great  North  Company.  Lord  Shand 
and  Lord  Adam  were  clear  that  they  would  have  a  title  to  sue 
alone.  The  majority  were  satisfied  that  the  presence  of  the 
Caledonian  Company  as  defenders  was  not  at  all  necessary, 
the  North  British  Company  being  their  assignees  under  the 
Act  of  Parliament  (The  Aberdeen  Joint-Station  Committee  and 
G.N.  8. R  Co.,  V.  K  B.  R.  Co.,  17  R  975,  27  S.  L.  E.  1004). 
Lord  Kinnear  has  since  dismissed  the  action,  holding  the 
station  in  question  to  be  "  connected  with  "  the  Scottish  North- 
Eastern  lines,  and  disregarding  the  saving  clause  of  the  statute ; 

VOL.  XXXV.  NO.  CCCCIX.— JAMUART  1891.  B 


18  RAILWAY  LAW  OF  1890. 

and  his  interlocutor  is  under  appeal.  In  N.  JB.  R.  v.  Mackintosh 
(17  E.  1065,  27  S.  L.  R.  825)  it  was  held  that,  under  certain 
Acts  of  Parliament  vesting  a  ferry  in  parliamentary  trustees 
and  afterwards  providing  for  its  acquisition  by  a  railway 
company,  the  company  had  a  right  to  exclude  any  of  the 
public  from  using  the  piers  for  any  but  proper  ferry  purposes, 
except  under  written  authority  from  them ;  and  interdict  was 
granted  against  a  steamboat  proprietor  who  persisted  in  using 
one  of  the  piers  without  such  authority. 

The  rights  to  compensation  for  the  injurious  results  of 
railway  operations  received  further  illustration  in  an  English 
case,  where  the  injury  was  caused  by  the  obstruction  of  light, 
the  windows  affected  representing  to  a  certain  extent  ancient 
lights,  and  being  partly  additional  or  larger  windows,  con- 
structed when  the  old  building  enjoying  the  ancient  lights  was 
pulled  down,  and  modern  ones  erected  on  its  site.  The 
question  was  whether  the  compensation  was  to  be  awarded 
on  the  footing  that  it  was  only  due  in  respect  of  the  ancient 
lights,  or  in  respect  of  the  whole  windows  obstructed.  The 
building  erected  by  the  defendant  railway  company  had 
been  constructed  under  statutory  authority.  The  owners  of 
the  buildings  injuriously  affected  would  at  common  law  have 
had  no  cause  of  action  had  the  interference  only  been  with 
lights  which  were  not  ancient  It  was  held  that,  under  sect. 
16  of  the  English  Railways  Clauses  Act,  the  owners  were 
entitled  to  recover  compensation  for  the  whole  damage  caused. 
After  referring  to  the  Duke  of  Buccleuch  v.  The  Metropolitan 
Board  of  Works,  Lord  Esher,  M.  R,  said:  "There  is  this 
distinction,  that  in  the  present  case  no  land  is  taken ;  but  on 
the  question  of  damage  how  does  this  matter?  The  raiio 
decidendi  is  this:  If  you  can  bring  the  case  within  the 
statute,  then  the  words  'full  satisfaction  for  all  damages' 
are  to  give  not  only  that  which  would  be  legal  damages  in  an 
action,  but  compensation  for  all  the  damage  which  the  property 
has  in  fact  suffered.  If  land  is  injuriously  affected,  that 
brings  the  case  within  the  statute  just  as  much  if  land 
is  taken  "  {In  re  London,  Tilling,  and  Southend  E.  Co,  v. 
Trustees  of  Gowers  Walk  Schools,  L  R.,  24  Q.  B.  D.  326,  59 
L.  J.,  Q.  B,  D.  162). 

The    House   of   Lords  have  afBrmed  the  decision   of  the 
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Court  of  Appeal  (39  Ch.  D.  386)  in  the  Midland  Railway  v. 
Hobinson,  holding  that  the  "  mines  of  coal,  ironstone,  slate, 
and  other  minerals"  excepted  out  of  a  conveyance  to  a 
railway,  and  the  **  mines  or  minerals "  under  the  railway  or 
within  a  specified  distance  which  may  be  worked  upon  notice, 
include  not  only  beds  and  seams  of  minerals  got  by  under- 
ground working,  but  also  such  as  can  only  be  worked,  and 
according  to  the  custom  of  the  district  would  be  properly 
worked,  by  open  or  surface  operations,  and  that  limestone  is  a 
mineral  (L.  R,  15  App,  Ca.  19). 

It  has  been  laid  down  that  the  general  provisions  of  sect 
15  of  the  English  Bailways  Clauses  Act  as  to  the  distance  to 
which  a  company  may  deviate  from  the  line  delineated  on  the 
parliamentary  plans,  and  the  decisions  under  that  section,  to 
the  effect  that  the  distance  is  to  be  measured  from  the 
medium  JUum  vice  of  the  line  as  actually  laid  down  to  that  of 
the  line  delineated  on  the  plans,  apply  only  to  the  construc- 
tion of  a  new  and  not  to  the  widening  of  an  existing  line. 
A  railway  company  were  authorised  to  widen  their  line,  and 
on  the  deposited  plans  the  existing  line  was  shown  with 
dotted  lines  on  either  side  indicating  the  limits  of  deviation. 
They  constructed  a  portion  of  the  widening  outside  one  of  the 
dotted  lines,  and  on  land  taken  from  the  plaintiff,  who  brought 
an  action  for  an  injunction,  but  faQed  to  show  any  special 
damage.  The  land  taken  was  comprised  in  the  parliamentary 
plans  and  books  of  reference,  and  an  original  notice  for  a 
part  was,  after  a  claim  from  the  tenants  that  the  whole  should 
be  taken,  and  a  refusal  from  the  landlord  to  sell  anything  he 
was  not  compelled  to  sell,  supplemented  by  a  second  notice 
to  take  the  remainder.  It  was  held,  (by  Kay,  J.)  that  the  com- 
pany had  exceeded  their  powers  in  constructing  part  of  the  line 
outside  the  limits  of  deviation,  but  (assuming  this  by  Kay,  J., 
and  the  Court  of  Appeal)  that  as  the  subjects  were  included 
in  the  plans,  and  were  reasonably  necessary  for  the  completion 
of  the  works,  the  company  had  powers  to  take  them.  The 
Attorney-General's  powers  of  interference  in  the  interest  of  the 
public  were  not  invoked,  and  the  transgression  of  the 
statutory  powers  did  not  cause  special  damage  to  the  plaintiff 
{Finck  V.  L.  and  S.  W.  R.  Co,,  L.  R,  44  Ch.  D.  330). 

The  powers  of  railway  companies  under  the  Act  of  1867 
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(30  and  31  Vict,  a  127)  as  to  schemes  of  arraDgement  with 
their  creditors  were  considered  in  re  The  Brighton  and  Dyke 
R  Co,,  44  Ch.  D.  28),  in  re  The  East  and  West  India  Dock 
Company,  a  dock  company  which  subsequently  became  a  rail- 
way company  (44  Ch.  D.  38),  and  in  re  Tlie  West  Lancashire 
R  Co.,  W.  K  1890,  165.  The  rights  of  parties,  where  an 
extension  of  an  existing  railway  has  been  constituted  a 
separate  undertaking,  were  adjudicated  on  in  re  Eastern  and 
Midlands  R.  Co.,  (45  Ch.  D.  367).  It  was  held  that  when  a 
receiver  and  manager  has  been  appointed  under  the  Act  of 
1867,  the  monies  received  by  him  must  be  applied,  first  in 
providing  for  the  "  working  expenses  "  of  the  railway,  even 
though  by  a  special  Act  a  fixed  dividend  on  shares  and  the 
interest  on  debentures,  fixing  the  capital  raised  for  a 
particular  undertaking,  are  charged  on  the  gross  receipts 
arising  from  the  traffic  of  the  separate  undertaking,  and 
traffic  passing  over  both  the  separate  undertaking  and  other 
railways  of  the  company.  It  was  held  that  a  loop  line 
having  been  constituted  a  "separate  undertaking"  and  the 
capital  raised  for  it  "  separate  capital,"  yet  the  dividend  upon 
and  interest  of  the  separate  capital  were  not  "working 
expenses  "  or  "  proper  outgoings,"  and  must  be  postponed  to 
working  expenses.  It  was  decided  that  "  working  expenses  " 
included  payments  for  rolling  stock  purchased  on  the  terms  of 
payment  by  instalments  at  fixed  periods,  the  stock  not  becom- 
ing the  property  of  the  company  until  the  complete  payment 
of  all  the  instalments,  and  the  vendor  having  the  right  to 
seize  the  stock  on  default  in  payment  of  any  one  instalment. 


THE  LEGAL  CULPABILITY  OF  THE 
"  CRIMINAL  INSANE."  * 

The  True  Test. 

Bt  Judge  Henderson  M.  Somerville,  of  Alabama. 

I  have  read  the  paper  of  A.  Wood  Eenton,  Esq.,  of  London, 
on  "  The  Legal  Test  of  Lunacy,"  with  great  interest.     This 

*  We  have  been  favoured  with  the  advance  sheets  of  the  Mtdieo-Ltgal 
•Tbuma/ of  Kew  York,  in  which  this  article  will  contemporaneously  appear. — 
Ed.  /.  of  J. 
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interest  is  emphasised  by  the  fact  that  the  subject  is  one 
which  is  now,  more  and  more  every  day,  inviting  the  atten- 
tion and  research  of  the  most  advanced  thinkers  in  the 
medico-legal  world. 

The  writer  speaks  of  the  "  silent  revolution  "  which  is  now 
going  on  in  reference  to  the  doctrine  of  the  legal  culpability 
of  a  class  commonly  designated,  for  want  of  a  better  nomen- 
clature, as  the  *'  criminal  insane."  The  readers  of  the  Medico- 
Legal  JoumcU,  especially  for  the  past  three  or  four  years, 
cannot  fail  to  be  struck  with  the  truth  of  this  observation. 
The  number  of  papers  recently  published  therein  from  the 
most  learned  alienists  in  this  country  and  in  Europe  forcibly 
attest  the  fact.  Germany,  always  in  the  vanguard  of  scientific 
as  of  religious  thought,  has  long  since  formulated  in  her 
criminal  code  of  laws  the  proposition,  that  "  there  is  no  criminal 
act  when  the  actor  at  the  time  of  the  offence  is  in  a  state  of 
unconsciousness,  or  morbid  disturbance  of  the  mind,  through 
which  the  free  determination  of  his  imll  is  excluded  **  (Code 
of  Germany,  sec.  51,  R  G.  B.)  The  Code  of  France,  as  now 
interpreted  by  the  Courts  of  that  country,  is,  in  substance,  the 
same.  The  legal  profession  in  each  of  these  countries  has 
advanced  to  the  progressive  view,  for  the  maintenance  of  which 
the  medical  profession  had  battled  vigorously  for  more  than  a 
quarter  of  a  century. 

The  same  contest  is  now  going  on  in  this  country  and  in 
England.  It  is  the  same  old  fight  of  Science  against  the 
crystallised  prejudices  of  error  and  ignorance.  The  united 
medical  world,  with  comparative  unanimity,  proclaim  as  a 
discovered  fact,  that  the  wards  of  insane  hospitals  are  crowded 
with  inmates  who  are  capable  of  distinguishing  right  from 
wrong,  and  who  yet,  through  the  influence  of  brain  disease, 
are  rendered  powerless  to  choose  the  one  and  refrain  from  the 
other.  I  instance  the  following  extract  from  the  last  BiennicU 
Report  (1889)  of  Dr.  Peter  Bryce,  who  has  been  the  Superin- 
tendent of  the  Alabama  Insane  Hospital  for  the  past  thirty 
years,  and  is  recognised  as  one  of  the  foremost  alienists  in  this 
country  in  the  treatment  of  the  insane.  It  voices  the  views 
of  his  profession : — 

"  The  thousand  patients,"  he  observes,  "  now  under  treat- 
ment in  our  own  Hospital,  and  thousands  of  others  who  have 
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filled  its  wards  during  the  past  twenty-eight  years,  furnish 
unmistakeable  evidence,  even  to  ordinary  observation,  of  the 
fact  that  persons  of  diseased  brains,  affecting  the  mind,  may  be 
capable  of  distinguishing  the  moral  and  legal  quality  of  a 
criminal  act,  and  yet  not  be  able  to  abstain  from  its  commission. 
They  know  the  right  from  the  wrong,  and  do  not  hesitate  to 
avow  it,  but  they  cannot  choose  between  the  two,  and  often 
deplore  this  inability  to  control  their  actions.  It  would,  it 
seems  to  me,  be  a  backward  step,  in  both  humanity  and 
science,  to  place  these  victims  of  disease  in  the  same  category 
with  ordinary  convicts  in  whose  behalf  no  such  plea  can  be 
interposed.  The  whole  question  is  one  of  disease,  or  no  disease, 
to  an  extent  which  practically  destroys  the  patients'  power  of 
self-control.  The  medical  profession,"  he  concludes,  "  is  almost 
unanimous  in  its  repudiation  of  the  '  right  and  wrong  test '  of 
this  disease,  and  the  interests  of  society,  humanity,  and  science 
would,  in  my  judgment,  be  promoted  by  the  adoption  of  the 
same  view  by  our  Courts  of  justice." 

The  case  of  Parsons  v.  The  State  (81  Ala.  577),  alluded  to 
by  Mr.  Eenton,  was  decided  by  the  Supreme  Court  of  Alabama 
in  June  1887,  having  thus  been  promulgated  about  two 
years  before  Dr.  Bryce's  report.  To  this  case  he  alludes,  and 
gives  it  his  earnest  endorsement.  The  doctrine  of  that  deliver- 
ance was  a  repudiation  of  the  "right  and  wrong  test,"  as  adopted 
in  McNagJUen's  case,  decided  by  the  English  judges,  and  the 
endorsement  of  the  modern  view  that  no  insane  person,  who, 
through  disease  of  the  brain,  has  lost  the  power  to  choose 
between  the  right  and  wrong,  and  to  avoid  doing  the  act  in 
question,  is  legally  culpable  or  accountable. 

This  decision  is  merely  a  step  forward  in  the  direction 
pointed  out  by  modern  medical  science  in  its  relations  to  the 
subject  of  insanity.  It  was  long  ago  announced  by  the 
learned  Dr.  Eoy,  of  England,  who  approved  the  charge  in 
Hasheirs  case,  in  these  words:  "The  true  test  lies  in  the 
word  power.  Has  the  defendant  in  a  criminal  case  the  power 
to  distinguish  right  from  wrong,  and  the  power  to  adhere  to  tlie 
right  and  avoid  the  wroTig  f  " 

We  cannot  expect  the  rapid  adoption  of  this  new  view  by 

the  Courts.      As  Mr.   Kenton's  paper  intimates,  if   it  ever 

Stains  in  England,  as  I  believe  it  certainly  will  in  due  course 
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of  time,  it  must  be  through  the  means  of  legislative  enact* 
ment,  as  in  Grermany  and  France. 

In  this  country  the  "  silent  revolution  "  is  advancing  with 
the  progressive  energy  of  Truth ;  which  is,  and  ever  must  be, 
the  great  motive  power  of  Scienca  In  the  contest  before  us 
we  can  derive  much  hope  from  the  past  history  of  the 
straggles  of  Science  against  Ignorance,  mailed,  as  the  latter 
is,  in  her  iron  coat  of  arms.  As  Mr.  Fox  once  declared  on 
the  floor  of  the  British  Parliament,  "  This  is  a  case  where  one 
fcurJt  is  worth  a  thousand  arguments."  When  that  psycho- 
logical fact  is  believed,  the  battle  will  be  won.  When 
Charles  Darwin,  now  justly  called  the  Newton  of  Biology, 
first  announced  his  theory  as  to  "  the  origin  of  species,"  just 
thirty  years  ago,  it  was  received  with  a  storm  of  indignation 
and  ridicule  from  pulpit,  press,  and  politician.  Ten  years 
later  it  was  accepted  by  the  scientific  world  to  such  an  extent 
that  Professor  Huxley  declared  before  the  Boyal  Institution 
of  Great  Britain  that  he  had  begun  to  think  that  "  it  would 
shortly  require  for  its  welfare  a  little  healthful  opposition." 
Darwin  attributed  his  success  to  his  habit  of  "  patiently  accu- 
mulating and  reflecting  on  all  sorts  of  facts*'  which  could 
possibly  have  any  bearing  on  his  theory. 

So  with  the  triumph  of  the  Copemican  theory  of  the 
universe,  once  a  sealed  book  even  among  scientists,  now 
understood  by  every  schoolboy.  When  Copernicus  and 
Kepler  and  Newton  were  labouring  to  conquer  the  astro- 
nomical prejudices  of  the  whole  world,  religious  and  scientific, 
human  ideas  had  not  widened  sufficiently  to  comprehend  the 
great  thought. 

The  same  is  true  of  geological  science.  Its  advocates  had 
to  forge  its  way  to  the  front  through  the  serried  ranks  of 
ignorance,  as  the  Koman  eagles  were  carried  through  the 
hostile  fields  of  Scythian  and  Barbarian.  The  religious  world 
declined  to  believe  that  the  globe  upon  which  we  live  was 
older  than  six  thousand  years  until  some  forty  years  ago, 
when  the  fact  was  logically  proved  in  Hugh  Miller's  Testi" 
many  of  the  Bocks,  that  its  age  might  be  measured  by 
millions  of  years. 

Law  reforms  are  proverbially  slow.  Revolutions  in  this 
realm  of  thought  always  move  with  abated  energy.     The  Bar 
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and  the  Parliament  of  England  long  resisted  the  introduction 
of  the  lex  mercatona— -the  established  rules  and  customs  of 
merchants — into  the  jurisprudence  of  the  common  law.  So 
with  the  various  legal  reforms  for  which  Lord  Brougham  so 
ably  contended,  many  of  which  are  now  recognised  as  happy 
and  useful  innovations  in  our  system. 

The  modem  view  of  insanity,  with  its  scientific  rule  as  to 
the  legal  culpability  of  "  the  criminal  insane,"  is  destined  to 
a  sure  triumph  in  the  future.*  It  is  based  on  the  solid  and 
imperishable  foundation  of  Truth,  whose  handmaid  is  "  starred- 
eyed  Science."  Error  may  die  amid  her  worshippers.  But 
not  so  with  Truth ;  "  the  eternal  years  of  God  are  hers." 
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By  -^neas  J.  G.  Mackat,  LLD.,  Sheriff  of  Fife 
AND  Kinross. 

II. — Political  Business. 

Excluding  from  view  politics  as  a  game  which  Lord  Harting- 
ton  recently  said  "most  of  us  practise,"  and  politics  as  a 
branch  of  science  which  few  of  us  yet  study,  and  still  fewer 
practise,  it  will  now  be  considered  only  as  a  branch  of  business. 
It  is  with  speech  as  now  used  in  practical  politics  as  a  mode 
of  doing  political  business  that  we  are  alone  concerned.  As 
there  are  certain  qualities  of  business,  and  the  man  of 
business  the  same  everywhere,  and  in  relation  to  all  kinds  of 
business,  it  is  singular  that  the  legal  man  of  business  or 
lawyer  has  seldom  succeeded  in  politics,  and  is  generally 
even  distrusted  by  the  political  man  of  business  or  politician. 
Various  accidental  or  occasional  reasons  have  been  assigned  for 
this.  It  has  been  suggested  that  the  lawyer  generally  enters 
political  life  too  late,  or  only  as  a  short  cut  to  the  Bench. 
It   has    been    sometimes    observed   in   his  favour  that   the 

*  It  is  a  fact  pregnant  with  some  encouragement,  that  a  half  dozen  or  more 
of  the  American  State  Courts  of  highest  resort  have  given  their  unqualified 
adhesion  to  it,  and  the  United  States  Supreme  Court,  in  the  case  of  i^/e  Insur- 
aiice  Co.  T.  Terry  (15  Wallace,  580),  have  made  a  decided  advance  in  the  same 
scientific  direction. 
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Standard  of  accuracy  required  by  a  lawyer  is  greater  than  is 
common  amongst  politicians.  It  has  at  other  times  been 
adversely  remarked  that  the  lawyer's  method  of  reasoning, 
though  more  logical,  is  narrower  than  the  politician's,  and 
does  not  sufficiently  allow  for  considerations  that  lie  outside 
of,  or  as  it  has  been  urged,  are  above  the  law.  But  the  true 
reason  was  detected  long  ago  by  a  great  Englishman,  who  was 
both  a  lawyer  and  a  politician, — "Lawyers,"  says  Bacon, 
"  being  habituated  and  addicted  to  precedents  of  their  national 
law,  or  even  the  civil  or  canon  law,  do  not  have  an  open 
mind,  but  speak  as  if  in  chains.  The  business  of  politics 
properly  belongs  to  those  who  know. best  the  tendency  of 
human  society,  the  good  of  the  people,  natural  equity,  the 
customs  of  various  races,  and  the  forms  of  different  States, 
and  so  are  able  to  legislate  from  the  principles  and  precepts 
as  well  of  Natural  Equity  as  of  Political  Science." 

Political  business  differs  indeed  from  legal  as  the  business 
of  individuals  differs  from  the  business  of  a  nation.  And  it 
cannot  be  wondered  at  that  its  conduct  requires  different 
talents.  It  has  a  wider  horizon.  It  deals  less  with  the  past 
and  more  with  the  future,  with  general  rather  than  particular 
matter,  with  masses  or  numerous  bodies  of  men,  not  with  a  few 
judges  or  jurymen.  Its  aims  are  to  administer,  to  construct, 
to  reform,  not  to  dispute,  acquit,  or  condemn,  or  to  decide. 
The  extent  of  this  difference  is  concealed  from  us  by  the 
system  of  party  politics  which  has  obtained  in  this  country 
for  the  last  two  hundred  years.  The  politics  of  party  partake 
to  a  considerable  extent  of  the  nature  of  litigation,  in  which 
the  two  sides  combat  each  other  by  debate  before  the  inquest 
or  jury  of  the  nation,  and  the  lawyer  has  frequently  been  a 
good  party  speaker  or  leader.  But  party  politics  lie  outside 
of  the  present  inquiry,  which  relates  to  politics  only  as  a 
matter  of  business.  The  single  remark  from  the  subject  of 
party  pertinent  to  this  present  subject  is,  that  party  speeches, 
80  far  as  they  are  fair  criticism,  or  the  exact  statement  of  one 
side  of  a  question,  facilitate  business,  and  so  far  as  they  are 
anything  else  impede  it.  The  business  of  the  nation  must, 
however,  be  carried  on  either  by  or  without  party,  and  the 
question  is  how  it  may  be  carried  on  by  the  method  of  speech. 
This  is  done,  as  we  all  know,  in  a  country  whose  government 
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is  popular  and  representative  by  larger  and  smaller  assemblies, 
by  Parliament  and  public  meetings,  by  the  Cabinet,  the  chief 
committee  of  Parliament,  by  special  committees  or  commis- 
sions, by  administrative  oflSces,  and  by  local  assemblies.  In 
all  of  these,  speech  is  largely  used  as  the  mode  of  doing 
business.  In  no  country,  and  at  no  period,  with  the  possible 
exception  of  ancient  Athens,  has  speech  been  so  largely  used 
for  political  business.  Even  republican  Some  preferred  action 
to  speech,  and  the  empire  silenced  the  orators.  The  Fi-ench 
orators  have  been  the  leaders  oftener  of  revolution  than  of 
settled  government.  Until  recently  the  (Germans  and  other 
continental  nations  have  used  speech  much  more  sparingly 
than  we  have  done  for  political  business.  Whatever  is  written 
on  politics,  and  of  course  there  is  much  writing  in  newspapers, 
books,  reports,  dispatches,  and  elsewhere,  is  in  the  end  with 
us  submitted  to  the  medium  of  speech.  The  decision  by  vote 
on  all  important  issues  is  given  after  reiterated  speeches  and 
debate.  Speech  is  par  excellence  the  mode  of  doing  political 
business  at  this  time  in  this  country.  There  are  persons  who 
consider  that  it  is  not  the  best  mode,  but  with  that  we  have 
nothing  to  do,  for  it  is  the  existing  mode,  and  our  endeavour 
must  be  to  treat  the  subject  practically.  No  practical  politician 
will  dispute  the  importance  of  the  question,  how  speech  can 
be  best  regulated  so  that  the  necessary  business  should  be 
done  in  the  best  way,  with  the  least  waste  of  time,  and  the 
most  fruitful  and  enduring  results. 

It  is  necessary  to  discriminate  between  the  principal  divi- 
sions of  political  business,  for  the  use  of  speech  in  each  of 
these  is  different  and  subject  to  different  rules.  It  will  be 
suflBicient  to  notice  three  which  are  perhaps  the  principal 
divisions.  One  is  the  ascertainment  of  the  facts  necessary 
for  the  conduct  of  political  business;  the  second  is  the 
deliberation  upon  the  facts,  when  ascertained,  with  a  view  to 
a  practical  decision ;  and  the  third  is  the  action  to  be  taken 
after  such  decision,  whether  by  legislation  in  laws,  administra- 
tion in  oflSces,  negotiation  or  war  in  relation  to  other  nations. 
Speech  is  used  for  each  of  these  purposes.  It  is  used  for  the 
ascertainment  of  facts  by  questions  and  answers  in  Parlia- 
ment, or  other  assemblies,  or  at  elections.  It  is  used  for 
deliberation  in  debates.     It  is  used,  though  not  so  largely, 
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when  deliberation  has  passed  by  decision  into  action, 
legislative;  administrative,  diplomatic,  or  military,  though  in 
the  last  it  is  reduced  to  the  narrowest  limits — the  word  of 
command. 

The  use  of  speech  by  question  and  answer,  especially  in 
public  assemblies,  cannot  be  highly  praised  as  a  mode  of 
ascertaining  facts  or  doing  business.  It  is  frequently  a  mode 
of  not  doing  business.  "  A  fool,"  says  an  old  proverb,  "  can 
ask  more  questions  in  a  few  minutes  than  a  wise  man  can 
answer  in  seven  years."  The  practice  of  putting  questions  in 
Parliament,  and  of  heckling  at  public  meetings,  are  often 
flagrant  examples  of  the  abuse  of  speecL  Some  remedy  for 
this  is  acknowledged  to  be  necessary,  but  is  difficult  to  find, 
for  such  questions  often  serve  a  useful  purpose.  One  sug- 
gestion as  regards  Parliament  (well  deserving  consideratiou) 
has  been  made  by  Lord  Derby,  the  simple  expedient  that 
writing  and  printing  should  be  substituted  for  speech.  This 
would  not  be  a  great  innovation,  for  most  such  questions  are 
in  fact  printed,  and  many  such  answers  are  in  fact  written. 
Indeed,  sensible  members  of  Parliament  who  have  no  desire 
to  advertise  themselves  at  the  expense  of  the  national  time 
frequently  resort  to  the  practice  of  putting  questions  privately. 
Still  this  cannot  be  always  done.  An  urgent  question  arises 
at  a  moment's  notice,  which  it  is  desirable  for  Parliament  to 
hear  answered  to-night  and  the  country  to-morrow.  An  incon- 
venient question,  which  might  be  put  ofif  or  evaded  by  a  written 
answer,  is  occasionally  a  proper  and  necessary  question. 
Possibly  the  matter  might  be  arranged  by  the  decision  of  the 
Speaker  whether  a  particular  question  ought  to  be  put  orally. 
But  this  must  be  left  to  those  who  have  parliamentary  expe- 
rience. This  much  may  fairly  be  said  by  those  who  have 
not,  but  who  watch  with  interest  the  present  practice  of  Parlia- 
ment. Questions  which  contain  insinuations  or  innuendoes, 
however  subtly  disguised,  questions  which  are  meant  not  to 
ascertain  facts,  but  to  be  little  speeches,  are  bad  examples  of 
the  way  in  which  speech  may  be  used  so  as  to  obstruct  and 
not  to  do  business. 

Heckling  is  so  peculiar  a  Scottish  institution,  and  is  indeed 
so  useful  when  used  to  expose  the  false  pretences  or  ignorance 
of  a  candidate,  that  it  is  dangerous  to  touch  it.     But  it  may 
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be  allowable,  even  in  Scotland,  to  observe  that  political  busi- 
ness is  managed  elsewhere,  in  England,  and  even  in  Ireland, 
without  the  excessive  use  of  it  to  which  we  have  become 
habituated.  What  is  specially  necessary  to  insist  on  as  to 
this  mode  of  doing  political  business  by  question  and  answer 
is,  that  it  ought  always  to  be  bond  fide  and  straightforward  on 
both  sides.  How  often  the  question  is  foolish  or  impertinent, 
sometimes  even  malicious ;  and  the  answer  illusory,  jocular,  or 
evasive !  A  contest  of  word-play  easily  becomes  a  contest  of 
horse-play.  It  is  not  the  way  of  business,  and  should  be  left 
to  the  clowns  in  the  pantomime  or  circus. 

By  far  the  most  important  use  of  speech  in  political  busi- 
ness is  its  use  in  the  statement  of  political  measures,  in 
debates  upon  them,  and  in  addresses,  whether  inside  or 
outside  of  Parliament;  in  short,  what  are  called  politicsd 
speeches.  It  is  sometimes  suggested  by  the  newspapers  that 
the  newspaper  has  superseded  both  Parliament  and  the 
pulpit ;  and  certainly  the  modern  newspaper  never  ceases  to 
write  politics  except  when  it  prefers  for  variety  to  make  an 
excursion  in  theology.  But  the  newspaper  exaggerates  its 
own  importance,  in  which  it  only  half  believes.  This  is 
shown  by  the  length  at  which  it  reports  even  indifferent 
speeches.  It  may  be  doubted  if  political  speeches  are  as 
eloquent  as  they  once  were,  but  they  are  as  powerful  as  ever. 
The  greater  part  of  political  business,  which  is  not  done  by 
private  or  secret  party  management,  is  done  by  public  speeches. 
Comparatively  little  is  done  by  writing.  It  would  be  diflScult 
to  name  any  books  published  in  our  time  in  this  country, 
except  those  of  Mr.  John  Stuart  Mill,  which  have  had  much 
effect  on  practical  politics.  Even  pamphlets,  once  a  method 
of  considerable  influence,  and  which  in  recent  years  have 
more  than  once  produced  important  political  effects  in  France 
and  Germany,  have  become  of  little  consequence,  though  still 
often  published  in  England.  Both  the  larger  issues  and  the 
minor  details  of  political  business  are  mainly  decided  by 
speech.  It  is  impossible  to  shut  our  eyes  either  to  the 
powerful  use  or  to  the  possible  and  actual  abuses  of  this 
mode  of  doing  business.  How  should  we  who  are  so  governed, 
whose  business  is  so  done,  get  the  most  out  of  this  kind 
of  speech,  and  guard  against  its  abuses  ?      We  are  in  this 
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matter  collectively,  though  we  often  overlook  it,  our  own 
masters.  No  one  knows  better  than  the  speaker  that  he 
depends  on  his  audience.  Their  measure  is  his  standard; 
his  defects  are  their  defects.  If  they  are  willing  to  be 
deceived,  they  will  be  deceived ;  or  to  be  flattered,  they  will  be 
flattered ;  or  to  be  biassed,  they  will  be  biassed.  If  they  are 
capable  of  being  educated  in  political  knowledge,  or  guided 
to  right  action  or  inspired  to  noble  conduct,  they  will  be 
educated,  guided,  or  inspired,  and  will  resolutely  decline  to  be 
deceived,  flattered,  or  biassed.  But  this  is,  perhaps,  to  tres- 
pass beyond  the  subject,  which  is  only,  How  is  political 
business  to  be  transacted  by  speech  ?  It  is  so  much  easier 
to  speak  than  to  do  business,  or  stick  to  the  business  in  hand. 
Perhaps  I  went  over  the  lines,  because  I  am  aware  I  can  only 
ofiFer  on  this  part  of  the  subject  a  few  hints  which  everybody 
fcaows,  but,  unfortunately,  not  every  one  acts  on. 

The  difficulty  of  transacting  business  by  speech,  it  will  be 
generally  admitted,  is  increased  in  proportion  to  the  size  of 
the  assembly  by  which  it  has  to  be  done ;  yet  it  is  by  large 
assemblies  the  moat  important  business  has  to  be  done.  In 
these,  especially,  if  as  in  Parliament  every  member  is  entitled 
to  speak,  or  in  public  meeting  every  one  present  is  in  theory 
allowed  to  speak,  the  difficulty  reaches  a  maximum,  and  it  is 
almost  a  miracle. that  any  business  is  done.  It  can  be  done 
only  by  rules  both  of  order  and  of  debate,  by  giving  large 
powers  to  the  chairman,  and  by  constant  self-denial  on  the 
part  of  those  present.  It  may  seem  a  paradox  to  some,  but 
to  others  a  tiiiism,  that  business  can  only  be  done  by  speech 
by  the  silence  of  almost  all  present.  You  will  smile  when 
I  advance  so  simple,  almost  childish  a  proposition  as  that 
no  two  persons  should  speak  at  once;  yet  how  often  by 
interruptions  is  this  simple,  childish  proposition  violated ! 

When  I  add  that  Time,  the  invisible,  always  silent,  member, 
but  real  dictator  of  such  assemblies,  requires  that  only  a 
limited  number  should  speak  at  all,  and  that  by  conscious  or 
unconscious  selection  that  limited  number  should  be  those 
best  qualified  to  speak  on  the  business  on  hand,  the  pro- 
position, though  still  simple,  requires,  it  may  probably  also  be 
admitted,  much  careful  arrangement  before  it  can  be  acted  on, 
and  is  far  from  being  always  observed.     Yet  it  is  the  first  and 
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essential    condition   of  business   being  well   done    by   large 
assemblies.     This  condition  is  realised,  and  much  business  is 
done  by  the  combination  of  good  sense  and  critical  instinct  in 
the  members  of  such  assemblies,  who,  without  interruptions  of 
the  ruder  kind,  can  find  means  to  indicate  the  fact  that  they  are 
not  listening.     A  second  condition,  almost  as  important,  is 
that  business  should  be  carefully  prepared  by  writing  before 
speech  becomes  the  instrument  for  its  settlement,  as  it  is  by 
careful  drafts  of  laws  when  the  business  is  legislation,  by  the 
ascertainment  of  facts  when  there  is  disputable  matter  to  be 
sifted,  and  by  full  and  fair  notice  of  the  business  to  be  done 
when  the  object  is  to  aim  at  a  resolution.     It  is  often,  how- 
ever, a  serious  question  whether  a  particular  piece  of  political 
business  cannot  be  better  done  by  delegation  from  the  larger 
to  a  smaller  assembly,  as  by  a  committee  of  its  members  or 
a  commission  of  persons  not  necessarily  members.      In  the 
case  of  laws,  it  has  been  seriously  debated  by  persons  well 
entitled  to  form  an  opinion  whether  a  large  assembly  can 
do    good    legislative    business,    and    whether    such    business 
would  not  be  better  done  by  a  legislative  council,  a  com- 
mittee of  experts,  or  even  in  some  cases  by  a  single  expert 
Under  a  system  of  popular  government  which  hovers  near, 
but  perhaps  does  not  yet  very  rapidly  approach  the  form  of 
a   pure  democracy,  the  withdrawal   of   legislation  from  the 
representative  assembly  must  be  subject  to  limits.     But  even 
in  a  pure  democracy,  good  sense  is  shown  when  as  much  as 
possible  of   the  business   of  law-making   is  left  to  persons 
educated  and  trained  for  this  kind  of  business.     It  is  cer- 
tainly often  very  badly  done  by  promiscuous  speech  in  large 
assemblies.     Debates  on  important  questions  must  be  con- 
ducted by   the  representative  assembly,  however  large ;  but 
the  question  whether  the  number  of  members  in  a  repre- 
sentative  assembly   might  not  be  reduced  with   advantage 
to   the  nation,  though  occasionally  mooted,  has  never  been 
fairly  considered,  so  indisposed  are  the  members  of  such  an 
assembly  to  the  reduction  of    their  own  numbers.      Some 
subordinate  points  with  reference  to  the  conduct  and  despatch 
of  business  by  speech  relate  to  the  particular  members  of 
the  representative  assembly.     Such  are,  for  I  can  only  rapidly 
name  one  or  two  of  them,  the  question  whether  the  length 
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of  speeches  might  not  be  limited,  or  the  number  of  speeches 
by  one  person  on  the  same  subject  restricted  even  more  than 
at  present,  or  the  authority  of  the  president  to  stop  irrele- 
vant speeches  still  further  increased.  Freedom  of  speech  is, 
however,  an  essential  condition  of  free  government.  Business 
is  not.  And  doing  business  must  frequently  be  sacrificed  in 
favour  of  freedom.  Still  it  is  necessary  to  say  plainly  that 
wherever  such  freedom  becomes  licence,  wherever  speech  is 
used  to  interrupt  or  prevent  business  from  being  done,  and 
for  no  other  purpose,  it  is  an  abuse  which  ought  to  be 
checked.  Such  a  general  observation  does  not  go  far  unless 
it  is  accepted  and  enforced  by  the  common  sense  of  assemblies 
and  public  opinion.  But  it  is  not  beyond  hope  that  such 
common  sense  may  exist,  and  such  public  opinion  make 
itself  felt.  Here  also  a  free  nation  is  the  arbiter  of  its  own 
destiny.  If  in  the  long-run  the  business  it  entrusts  to  its 
political  servants  is  not  done,  it  has  no  one  to  blame  but 
itself.  One  other  mode  may  be  noticed  in  which  political 
business  is  not  done  by  speech,  and  which  it  is  also  in  the 
power  of  a  wise  public  opinion  to  check.  When  a  speech 
consists  largely  in  statements  which  are  not  facts,  or  in  repeti- 
tion of  what  has  been  often  said  and  often  heard  or  read 
before  hy  the  audience,  or  when  it  consists  in  mere  abuse  of 
opponents,  calling  names,  or  other  varieties  of  political  Billings- 
gate, such  a  speech  has  its  uses.  It  satisfies  the  itching 
tongue  of  the  speaker,  or  the  itching  ears  of  a  select  or 
vulgar  audienca  It  may  gain  an  election  or  turn  a  vote, 
which  no  doubt  is  a  sort  of  political  business,  but  not  that 
here  in  view.  But  such  speaking  is  not  a  way  of  doing 
sound  and  lasting  political  business.  It  is  worse  than  waste 
of  time,  for  it  cultivates  a  habit  too  easily  acquired,  of 
making  and  hearing  speeches  for  the  sake  of  the  speeches, 
and  not  for  the  purpose  of  doing  business.  May  I  venture 
to  say  one  word  as  to  the  art  what  we  call  oratory  when  we 
admire,  and  rhetoric  when  we  condemn  it  ?  Has  it  no  ofiBce 
even  in  the  doing  of  sound  political  business?  Is  it  an 
exploded  or  obsolete  art  at  the  stage  of  civilisation  we  have 
reached?  Many  think  so,  many  speeches  dispose  them  to 
think  80.  Yet  this  view  is  far  from  the  truth.  Oratory 
will  always  be  a  power  amongst  men.     Though  despised  by 
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minorities,  it  commands  majorities,  and  ought  not  to  be  either 
neglected  or  despised.  Onlj  as  regards  the  present  subject 
of  business,  let  those  who  practise  this  art  apply  to  them- 
selves the  saying  which  the  democracy  of  Athens  applied  to 
its  greatest  speakers.  When  we  hear  other  orators,  we 
exclaim,  they  said,  "What  a  fine  speech."  But  when  we 
hear  Demosthenes,  we  say,  "  Let  us  march  against  Philip ; " 
or,  as  this  might  be  paraphrased  at  a  time  when  there  is 
no  Fhilijp  to  march  against,  let  us  not  applaud  the  speaker, 
but  let  us  do  the  business  he  has  taught  us  lies  nearest 
to  our  hand. 


appointment0. 


Mr.  Andrew  Jameson,  Advocate  (1870),  hitherto  Sheriflf 
of  Berwick,  Roxburgh,  and  Selkirk,  has  been  appointed 
Sheriflf  of  Boss,  Cromarty,  and  Sutherland,  in  room  of  Mr. 
(now  Lord)  Low. 

Mr.  Boyle  Hope,  Advocate  (1858),  who  was  recently 
appointed  Sheriflf  of  Dumfries  and  Galloway,  has  been 
appointed  Sheriflf  of  Berwick,  Roxburgh,  and  Selkirk,  in 
succession  to  Mr.  Andrew  Jameson. 

Mr.  Richard  Vary  Campbell,  Advocate  (1864),  has  been 
appointed  Sheriflf  of  Dumfries  and  Galloway  in  place  of  Mr. 
Boyle  Hope. 

Mr.  George  Watson,  Advocate  (1871),  has  been  appointed 
Sheriflf-Substitute  of  Wigtownshire,  in  room  of  the  late  Sheriflf 
Dickson. 

Mr.  W.  Darling  Lyell,  Advocate  (1882),  has  been  ap- 
pointed Sheriflf-Substitute  of  Barkcudbrightshire,  in  room  of 
the  late  Sheriflf  Dickson. 

Mr.  Robert  Samuel  Wright  has  been  elevated  to  the 
Bench  in  the  room  of  the  late  Mr.  Baron  Huddlestone.  He 
was  born  in  1839,  and  is  the  eldest  son  of  the  Rev.  H.  E. 
Wright,  rector  of  Litton,  Somerset.     He  is  a  graduate   of 
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Balliol  College,  Oxford,  having  taken  a  First  Class  in 
Classical  Moderations  in  1859,  and  in  Literse  Humaniores  in 
the  following  year.  Between  1859  and  1862  he  gained 
three  University  prizes — the  Latin  verse,  the  English  essay, 
and  the  Arnold  essay.  He  was  elected  to  a  Fellowship  at 
Oriel,  of  which  he  is  now  an  honorary  Fellow,  and  he  gained 
the  Craven  Scholarship  in  1861.  His  Treasury  of  Greek 
Poetry  is  a  great  favourite  with  classical  scholars.  He  was 
called  to  the  Bar  at  the  Inner  Temple  in  1865,  and  joined 
the  Northern  Circuit.  In  1877  he  was  appointed  Lecturer 
in  Common  Law  to  the  Incorporated  Law  Society.  Mr. 
Wright  is  the  author  of  the  Law  of  Criminal  Conspiracies 
and  Agreements,  and  joint  author  with  Mr.  Henry  Hobhouse 
of  an  Outlive  of  Local  Government  and  Local  Taxation,  He 
also  wrote,  in  collaboration  with  Sir  F.  Pollock,  an  essay  on 
"Possession  in  the  Common  Law."  In  1883  he  received  the 
appointment  of  Junior  Counsel  to  the  Treasury.  His  private 
practice  was  of  a  wide  character,  largely  involving  matters 
connected  with  local  government. 


©bituari?* 


Mr,  a.  Campbkll-Swinton  of  Kimmerghame  died  on  27th 
November  last.  He  was  born  in  1812,  and  was  educated  at 
Edinburgh  and  Glasgow  Universities,  from  which  he  held  the 
degrees  of  LL.D.  and  LL.B.  respectively.  Mr.  Campbell-Swinton 
was  admitted  to  the  Faculty  of  Advocates  in  1833.  He  was 
a  successful  and  skilful  practitioner,  and  was  the  compiler  of 
two  volumes  of  reports  of  cases  before  High  Court  of  Justiciary. 
He  was  Professor  of  Civil  Law  in  the  University  of  Edinburgh 
from  1842  to  1863.  In  politics  Mr.  Campbell-Swinton  was 
always  a  staunch  Conservative,  and  in  that  interest  he  went 
through  two  unsuccessful  contests  for  a  seat  in  Parliament. 
The  first  of  these  was  in  1852,  when  he  stood  for  the 
Haddington  Burghs,  and  was  defeated  by  Sir  H.  R  Davia 
In  1868  he  was  defeated  by  Sir  Lyon  Play  fair  for  the 
Universities  of  Edinburgh  and  St  Andrews.     Mr.  Campbell- 
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Swinton  was  a  sturdy  Churchman,  and  took  an  active  mterest 
and  part  in  the  deliberations  of  the  General  Assembly. 

Thb  Late  Mr.  Justice  Litton.  —  The  Hon.  Edward 
Falconer  Litton,  one  of  Her  Majesty's  Judges  in  Ireland, 
died  on  27th  November  last  He  was  bom  in  Dublin  on 
18th  December  1828,  and  was  educated  at  the  University 
of  that  city.  He  was  called  to  the  Bar  in  1849,  and  took 
silk  in  1874.  Mr.  Litton  was  returned  to  Parliament  in 
1880  for  the  county  of  Tyrone  in  the  Liberal  interest.  He 
was  appointed  a  member  of  the  Land  Commission  which  was 
constituted  by  the  Land  Law  Act  of  1881.  On  the  retire- 
ment of  the  late  Mr.  Justice  O'Hagan  in  January  of  last 
year,  Mr.  Litton  was  appointed  Judicial  Commissioner  and 
Judge  of  the  Supreme  Court  of  Judicature.  His  death 
means  a  grave  loss  to  the  Court  of  the  Land  Commission. 
As  a  judge,  Mr.  Justice  Litton  was  noted  for  his  courtesy 
and  patience,  and  for  the  skill  and  aptitude  which  he  brought 
to  the  vexed  problem  of  land  questions  in  Ireland. 

Eight  Hon.  Sir  Barnes  Peacock. — This  venerable  member 
of  the  Judicial  Committee  of  the  Privy  Council  died  on  3rd 
December  at  the  age  of  eighty-five.  Sir  Barnes  Peacock  was 
born  in  1805.  He  entered  early  as  a  law  student  of  the 
Inner  Temple,  but  for  some  years  he  practised  as  "  a  special 
pleader  before  the  Bar,"  and  consequently  delayed  his  call  to 
the  Bar  until  1836,  when  he  joined  the  Home  Circuit.  He 
took  a  leading  part  in  the  defence  of  Daniel  O'Connell  at  his 
trial  in  1843  ;  took  silk  in  1849, and  in  1852  was  appointed 
legal  member  of  the  Supreme  Council  of  India  at  Calcutta. 
In  1859  he  was  appointed  Chief- Justice  of  Calcutta,  and 
received  the  honour  of  knighthood.  In  1862  Sir  Bjumes 
became  Chief  Judge  of  the  High  Court  of  Judicature  in 
Bengal.  He  returned  to  Britain  in  1870,  and  since  1872  he 
has  acted  as  a  paid  member  of  the  Judicial  Committee  of  the 
Privy  Council 

Mr.  Baron  Huddlbston. — Sir  John  Walter  Huddleston, 
one  of  the  judges  of  the  Queen's  Bench  Division  of  the  High 
Court  of  Justice  in  England,  died  on  7th  December.  The 
deceased  judge  was  seventy-three  years  of  age,  having  been 
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bom  in  Dublin  in  1817.  He  was  educated  at  Trinity 
College,  Dublin,  and  was  called  to  the  English  Bar  by  Gray's 
Inn  in  1839,  when  he  joined  the  Oxford  Circuit.  He  took 
silk  in  1857,  was  elected  a  Bencher  of  his  Inn  the  same  year, 
and  from  1865  till  1875  he  was  Judge  Advocate-Greneral. 
He  was  a  Conservative  in  politics,  and  represented  Canterbury 
from  1865  tin  1868,  and  Norwich  from  1874  till  1875. 
In  the  latter  year  he  was  elevated  to  the  Bench  as  a  judge 
of  the  Common  Pleas,  but  was  soon  transferred  to  the  Court 
of  Exchequer.  In  1879  Baron  Huddleston  was  made  one  of 
the  judges  of  the  Queen's  Bench  Division. 


Zbe  flDontb. 


Skeriff'Sybstitutes  in  CkUloway. — ^The  jurisdiction  of  the 
late  Sherifif  Dickson  in  Dumfries  and  Galloway  has  now  been 
divided  into  two.  Under  the  new  arrangement  there  will  be 
a  Sheriff-Substitute  for  the  Stewartry  of  Kirkcudbright,  who 
will  be  located  at  Kirkcudbright,  and  who  will  hold  Courts 
there,  and  also  at  Maxwelltown  and  Castle-Douglas.  Another 
Sheriff-Substitute  has  been  set  apart  for  Wigtownshire.  It  is 
understood  he  will  reside  at  Newton-Stewart,  and  will  hold 
Courts  there,  and  also  at  Wigtown  and  Stranraer.  The  former 
arrangement,  involving  as  it  did  so  much  railway  travelling, 
was  found  to  be  too  great  a  strain  on  the  Sheriff-Substitute. 


Orders  hy  the  Boundary  Commissioners. — We  understand 
that  Mr.  Hay  Shennan,  Advocate,  Secretary  to  the  Boundary 
Commissioners,  and  joint  author  of  a  work  on  the  Local 
Government  (Scotland)  Act,  1889,  has  in  preparation  a  book 
on  this  subject.  The  work  will  appear  in  spring.  It  will 
contain  all  Orders  of  the  Commissioners  affecting  county  and 
parochial  boundaries,  together  with  full  and  detailed  explana- 
tions as  to  the  effect  of  such  Orders.  To  those  actually 
engaged  in  local  administration  the  volume  will   be  of  the 
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greatest  service.  Outside  the  ranks  of  such,  however,  there 
are  many  who  from  time  to  time  will  find  it  necessary  to 
ascertain  the  precise  effect  of  the  various  changes  which  are 
now  being  made  on  local  boundaries,  e,g,  for  the  registration 
of  writs  relating  to  land,  and  for  these  some  such  guide  will 
be  found  to  be  indispensable. 

*     • 

• 

Recruits  for  the  Bar. — By  the  admission  of  seven  new 
members  to  the  Faculty  of  Advocates  on  the  18th  December, 
the  number  of  counsel  in  daily  attendance  at  the  Parliament 
House  has  been  raised  to  203.  This  is  greatly  beyond  all 
precedent.  It  is  only  too  true  that  the  volume  of  business 
before  the  Supreme  Courts  has  not  increased  in  proportion, 
or,  indeed,  much  ah3olutely ;  and,  while  work  is  on  the  whole 
rather  more  widely  distributed  than  it  was  formerly,  we  must 
admit  that  amongst  the  203,  professional  success  must  still  be 
the  prize  of  a  few. 

• 

Bnglish  Registration  Cases. — The  registration  cases  are  of 
unusual  importance  this  year.  In  Dix  v.  Kent,  after  con- 
sideration of  Baker  v.  Town-Clerk  of  MonmotUh,  it  was  held 
that  an  "  alms  person "  living  at  St.  Bartholomew's  Hospital 
rent  free,  and  receiving  a  weekly  allowance  of  ten  shillings 
and  half  a  ton  of  coals  at  Christmas  from  the  trustees,  was 
disfranchised  by  the  receipt  of  alms  within  the  meaning  of 
sect.  36  of  the  Reform  Act  of  1832  (applied  to  county  voters 
by  sect.  40  of  the  Representation  of  the  People  Act,  1867), 
whereby  no  person  may  be  registered  as  a  borough  voter  who 
shall  within  the  qualifying  period  "  have  received  parochial 
relief  or  other  alms  which  by  the  law  of  Parliament  dis- 
qualify from  voting  in  the  election  of  members  to  serve  in 
Parliament."  In  Sutton  v.  Wade  it  was  held  that  a  notice  of 
objection,  signed,  not  at  the  foot,  but  above  the  names  of  the 
persons  objected  to,  was  good.  Both  these  decisions  appear 
to  be  unquestionably  correct.  Three  other  cases  calling  for 
notice  are  Flant  v.  Potts,  in  which  it  was  held,  upon  the 
construction  of  sub-sects.  12  and  13  of  sect.  28  of  the  Par- 
liamentary and  Municipal  Registration  Act,  1878,  that  the 
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revising  barrister  had  no  power  to  amend  a  "  nature  of  quali- 
fication "  from  freehold  to  leasehold ;  Mackay  v.  M^Owire^  in 
which  a  tenant  kept  his  vote  although  it  had  been  assailed 
on  the  ground  of  bankruptcy,  it  being  contended  that  his 
tenancy  had  passed  to  his  trustee  in  bankruptcy  by  assign- 
ment in  law ;  and  Re  Kaye  and  OtherSy  in  which  it  was  held 
that  certain  canons  of  Lincoln  could  not  obtain  a  qualification 
in  respect  of  chapter  property  which  they  occupied.  With 
the  exception  of  Plant  v.  Potts,  these  decisions  also  seem 
to  be  unassailable.  PlarU  v.  Potts,  in  which  Mr.  Justice 
Grantham  dissented  from  the  other  two  members  of  the 
Court,  is  to  be  taken  to  the  Court  of  Appeal. — Law  Times. 


From  the  recently  published  Parliamentary  Blue-Book, 
containing  judicial  statistics  relating  to  England  and  Wales 
for  last  year,  some  idea  can  be  formed  of  the  extent  to  which 
the  appellate  jurisdiction  of  the  Courts  is  invoked.  It  is 
noticeable,  however,  that  there  has,  of  late  years,  been  a  con- 
siderable falling  off  in  the  number  of  appeals  presented, 
especially  to  the  Court  of  Appeal,  consisting  of  its  two  divi- 
sions. Chancery  and  Queen's  Bench.  For  it  seems  that  the 
appeals  from  final  judgments  awaiting  a  hearing  at  the  com- 
mencement of,  and  set  down  during,  the  year  1888—9,  were 
271  less  than  they  were  five  years  ago,  the  figures  being  520 
as  against  791.  In  the  appeals  from  orders  made  on  inter- 
locutory motions,  a  conspicuous  decrease  is  likewise  observ- 
able. Thus,  in  1888-9,  there  were  altogether  246  of  such 
appeals  awaiting  a  hearing  at  the  commencement  of,  and  set 
down  during,  the  year,  compared  with  409  in  1884-5,  or  a 
decrease  of  163.  No  original  motions  were  awaiting  a  hear- 
ing at  the  commencement  of  the  year;  but  137  were  set 
down  in  1888-9,  as  against  128  in  1884-5,  showing  an 
increase  of  0.  The  proceedings  in  connection  with  appeals 
from  the  County  Palatine  of  Lancaster  and  from  the  London 
Bankruptcy  Court  are  also  stated.  Information  is  afforded  as 
to  how  the  various  appeals  were  disposed  of  during  the  year, 
whether  heard  or  otherwise ;  but  nothing  is  said  touching  the 
result  that  attended  the  appeala  The  appellate  business  to 
be  disposed  of  being  less  heavy  than  formerly,  which  pre- 
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sumably  is  a  matter  of  congratulatioD,  the  Chancery  Division 
of  the  Court  of  Appeal  sat  186  days  only  in  1888-9,  as 
against  203  in  1887-8,  and  207  in  1884-5;  while  the 
Queen's  Bench  Division  thereof  sat  199  days  in  1888-9,  as 
against  205  in  1887-8,  and  207  in  1884-5.  Consequently, 
the  totals  of  the  days  of  sitting  in  the  three  years  respectively 
were  385,  408,  and  414.  Continuing  our  examination  of 
the  elaborate  statistics  we  have  been  referring  to,  we  come 
next  to  the  proceedings  of  the  Judicial  Committee  of  the 
Privy  Council.  Although  the  number  of  appeals  entered  in 
1889  was  only  75,  compared  with  99  in  1888,  and  82  in 
1885,  yet  the  number  heard  and  determined  in  1889  was  67, 
compared  with  64  in  1888,  and  40  in  1885.  Of  these, 
judgment  was  affirmed  in  44,  reversed  in  19,  and  varied  in 
4 ;  the  corresponding  figures  in  the  year  before  being  40,  19, 
and  5.  The  latter  particulars  are  decidedly  interesting,  and 
it  is  to  be  regretted  that  no  similar  information  is  vouchsafed 
in  regard  to  the  proceedings  of  the  Court  of  Appeal  From 
the  return  of  the  judicial  proceedings  of  the  House  of  Lords,  it 
appears  that  the  total  number  of  cases  presented  was  72  in 
1889,  as  against  71  in  1888,  and  86  in  1885.  Of  the 
appeals  and  causes  in  error  presented  in  1889,  13  were  in 
matters  of  real  property,  the  number  under  this  head  having 
been  17  in  the  preceding  year;  25  were  in  matters  of 
personal  property,  as  against  16  in  the  preceding  year;  and 
34  were  classed  under  miscellaneous,  as  against  34  in  the 
preceding  year.  In  1889  the  total  number  of  judgments 
delivered  was  48,  of  which  the  vast  majority,  namely,  33, 
were  affirmed  Only  8  were  reversed;  2  were  reversed  in 
part ;  2  were  reversed  with  declaration ;  and  2  with  direc- 
tions.— Law  Times, 


Crime  and  School  Board  Membership. — The  decision  of  the 
Divisional  Court  in  Conyheare  v.  The  London  School  Board  is 
not  only  important  as  determining  that  a  "  crime,"  imprison- 
ment for  which  under  the  14th  rule  of  schedule  2  of  the 
Elementary  Education  Act,  1870,  vacates  the  seat  of  a  mem- 
ber of  the  School  Board,  need  not  be  a  crime  committed  or  an 
imprisonment  suffered  in  England,  but  also  as  declaring  that 
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offences  punishable  under  the  Crimes  Act  (Ireland),  1887,  are 
equally  punishable  here,  the  only  difference  being  that  the 
perpetrators  of  such  offences  in  England  can  only  be  rendered 
amenable  by  indictment,  whereas  in  Ireland  they  can  be  pro- 
ceeded against  either  by  indictment  or  by  summary  process. 
On  behalf  of  the  plaintiff  it  was  admitted  that  the  offence  of 
which  he  was  convicted,  namely,  conspiracy  to  interfere  with 
the  administration  of  justice,  was  an  indictable  offence  in 
England ;  but  it  was  contended  that,  inasmuch  as  it  was  not 
proceeded  against  by  way  of  indictment,  but  summarily,  it  did 
not  come  within  the  category  of  an  indictable  offence.  Mr. 
Justice  Day,  however,  in  delivering  judgment,  remarked  that 
the  plaintiff  had  undoubtedly  been  punished  in  Ireland  for  an 
alleged  crime  of  conspiracy ;  that  was  an  offence  against  the 
Crown  for  which  an  indictment  would  lie!  Conspiracy  in 
Ireland  as  in  England  was  an  offence  against  the  Crown, 
according  to  the  common  law,  and  it  was  an  indictable 
offence.  A  conspiracy  to  interfere  with  the  administration  of 
justice  "was  undoubtedly  a  common  law  crime,  and  he  took 
the  word  "  crime  "  to  mean  an  offence  against  the  Crown  for 
which  an  indictment  would  lie.  Here  the  Crown  did  not 
indict  Mr.  Conybeare,  but  adopted  a  summary  proceeding 
before  magistrates,  and  by  them  he  was  convicted.  It,  how- 
ever, did  not  cease  to  be  a  crime  because  the  Crown  did  not 
proceed  by  indictment;  it  still  remained  the  same  kind  of 
offence,  a  crime  as  he  bad  defined  it. — Law  Times. 

• 
Form  of  Oath — On  5th  December,  at  Chelmsford,  Mr. 
Justice  Hawkins  heard  the  case  of  Reg.  v.  DiTies,  in  which 
Mr.  J.  H.  Murphy  appeared  to  prosecute  the  prisoner,  a 
private  in  the  Norfolk  Eegiment,  for  an  assault  upon  a  girl 
of  the  age  of  twelve.  Mr.  Murphy  proposed  to  call  the 
child's  sister,  aged  nine,  to  give  confirmatory  evidence.  After 
the  oath  had  been  tendered,  but  before  the  girl  kissed  the 
Testament,  Mr.  Justice  Hawkins  asked  the  witness  if  she  had 
understood  what  she  had  been  listening  to.  The  girl  said 
"Yes,"  but  could  give  no  further  explanation,  whereupon  his 
lordship  remarked  that  the  form  of  oath  used  in  Courts  of 
Justice  was  most  unfortunate.     In  his  opinion  it  was  con- 
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stantly  the  case  that  boys  and  girls  took  an  oath  not  at  all 
understanding  what  was  said  to  them ;  and,  if  careful  inquiry 
was  made,  it  would  turn  out  that  many  adults,  when  un- 
educated, were  equally  incompetent  to  follow  the  complicated 
form  of  oath  administered  to  them.  It  would  be  far  better 
if  some  such  simple  form  as  this,  "  I  swear  to  God  to  speak 
the  truth,"  were  used,  and  then  any  person  who  had  any 
belief  in  God  could  understand  what  he  was  saying.  The 
foreman  intimated  that,  having  heard  the  other  evidence,  the 
jury  thought  the  evidence  of  the  second  little  girl  might  be 
dispensed  with,  and  this  was  done. 

• 

A  Singular  Nota  Bene. — ^Law-reporting  has  become  more 
matter-of-fact  as  the  sessions  have  succeeded  each  other,  and 
you  cannot  now  look  to  find  the  touches  of  human  interest 
which  some  of  the  older  reporters  unfold.  We  should,  for 
example,  look  in  vain  throughout  the  whole  seventeen 
volumes  of  Bettie  for  a  note  at  all  resembling  that  which 
we  shall  now  quote  from  the  Decisions  collected  by  Sir 
David  Dalrymple  of  Hailes,  Bart.  (Lord  Hailes).  To  the 
case  of  Mrs,  Barbara  Lowther  v.  Murdoch  MLaine  (December 
16,  1786,  2  Hailes,  1786),  an  action  of  aliment,  is  pre- 
fixed by  this  curt  rubric : — "  Aliment  to  a  wife,  not  entitled 
to  legal  or  conventional  provisions,  found  due  by  the 
husband's  heirs."  But  its  conclusion  is  the  following  note 
by  Lord  Hailes  (who  was  one  of  the  judges  in  the  case)  : — 
**N.B, — Some  of  the  judges  who  carried  this  question  told 
me  that  they  did  not  mean  that  Mrs.  M'Laine  should  have 
any  aliment,  in  case  she  married  again ;  if  so,  they  have 
shown  little  favour  to  a  handsome  young  woman  of  irreproach- 
able character." 

*     • 

• 

During  the  trial  of  a  case  in  the  Camden  County  Circuit 
Court,  the  plaintiflTs  son  (a  raw  country  bumpkin)  was 
testifying ;  and  as  he  persisted  in  addressing  all  his  answers 
to  his  own  counsel,  who  sat  back  of  him  and  at  the  farthest 
possible  point  from  the  jury,  both  the  Court  and  jury  had 
great   difiiculty    in   understanding   anything    that    he    said. 
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Finally,  after  repeated  requests  from  the  Court  that  he  speak 
louder,  the  judge  stopped  the  witness  and  said, — 

''  You  must  speak  so  those  gentlemen  over  there  [pointing 
to  the  jury]  can  hear  you." 

"Why,  judge,"  replied  the  witness,  "are  those  fellows 
interested  in  my  case  ? " 

This  innocent  remark,  as  can  well  be  imagined,  provoked 
great  laughter,  in  which  both  Court  and  jury  joined. — Chretn  Bag, 


Judge  {to  PlairUiff).  "  Who  was  present  when  the  defend- 
ant knocked  you  down  ?  " 

Plaintiff.    "  I  was,  your  honour." 

"  I  MUST  and  will  have  order  in  this  Court,"  sternly 
remarked  a  presiding  magistrate ;  "  I  have  disposed  of  three 
cases  without  hearing  a  word  of  the  evidence." 


A  Western  judge,  delivering  a  severe  lecture  to  a  con- 
victed prisoner  in  the  presence  of  the  jury,  remarked :  "  You 
ai'e  one  of  the  most  unmitigated  scoundrels  I  have  ever 
known.  A  jury  of  your  peers  has  just  properly  convicted 
you,  and  you  must  suffer  the  usual  penalty  of  those  who 
keep  bad  associates." 

•     • 

A  WITNESS  was  testifying  that  he  met  the  defendant  at 
breakfast,  and  the  latter  called  the  waiter  and  said, — 

"  Stop ! "  exclaimed  the  counsel  for  the  defence,  "  I  object 
to  what  he  said." 

Then  followed  a  legal  argument  of  an  hour  and  a  half  on 
the  objection,  which  was  overruled,  and  the  Court  decided 
that  the  witness  might  state  what  was  said. 

"Well,  go  on  and  state  what  was  said  to  the  waiter," 
remarked  the  winning  counsel,  flushed  with  his  legal  victory. 

"Well,"  replied  the  witness,  "he  said,  'Bring  me  a  beef- 
steak and  fried  potatoes.' " — Green  Bag. 
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A  NEGRO  being  asked  what  he  was  in  jail  for,  said  it  was 
for  borrowing  money.  "  But/'  said  the  questioner,  "  they 
don't  put  people  in  jail  for  borrowing  money  ? "  "  Yes,"  said 
the  darkey ;  "  but  I  had  to  knock  de  man  down  free  or  fo' 
times  before  he  would  lend  it  to  me." 


A  JUDGE,  delivering  a  charge  to  a  jury,  said :  "  Gentlemen, 
you  have  heard  the  evidence.  The  indictment  charges  the 
prisoner  with  stealing  a  pig.  This  offence  seems  to  be 
becoming  a  common  one.  The  time  has  come  when  it  must 
be  put  a  stop  to ;  otherwise,  gentlemen,  none  of  you  will  be 
safe." 
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Principles  of  Mercantile  Law,  in  the  subjects  of  Bankruptcy, 
Cautionary  Obligations,  Securities  over  Moveables,  Principal 
and  Agent,  Partnership,  and  the  Companies  Acts.  By 
EiCHARD  Vary  Campbell,  M. A,  LLB.,  Advocate.  Second 
Edition,  revised  and  enlarged.  Edinburgh:  Green  & 
Sons.     1890. 

Mr.  Vary  Campbell  has  done  well  to  prepare  a  second 
edition  of  his  well-known  work.  Legislation  has  not  been 
idle  since  the  book  first  appeared  in  1881,  but  has  made 
several  important  changes  and  additions  in  the  various 
departments  of  mercantile  law.  All  these,  as  well  as  those 
introduced  by  judicial  decision,  are  clearly  and  fully  set  out 
in  the  present  edition.  The  Partnership  Act  of  last  year,  and 
the  other  statutes  bearing  on  the  various  subjects,  are  printed 
in  the  Appendix.  Again  we  heartily  recommend  this  treatise. 
The  author  has  been  assisted  in  his  work  of  revision  and 
enlargement  by  Mr.  Lawrence  T.  Napier,  Advocate. 


I 
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A  Concise  Treatise  on  Private  International  Jurisprudence, 
hosed  on  the  Decisions  in  the  Unglish  Courts.  By  John 
Alderson  Foote,  of  Lincoln's  Inn,  Barrister-at-Law,  etc. 
Second  Edition.     London:  Stevens  &  Hay nes.     1890. 

In  this  second  edition,  the  author  tells  us,  nearly  three 
hundred  additional  cases  have  been  considered  and  cited,  and 
in  consequence  much  of  the  text  has  been  rewritten.  This 
is  so  particularly  in  the  case  of  the  pages  which  treat  of 
nationality,  legitimacy,  jurisdiction  over,  and  alienation  of, 
moveables,  and  capacity  to  contract  The  relevant  cases 
under  the  English  Judicature  Acts,  so  far  as  practicable,  have 
been  incorporated.  Owing  no  less  to  its  form  and  scheme, 
than  to  the  completeness  and  range  of  its  contents,  Mr. 
Foote's  work  is  well  suited  for  the  purposes  of  practising 
lawyers. 


English  ConstitutionaZ  History,  from  the  Teutonic  Conquest  to 
the  Present  Time.  By  Thomas  Pitt  Taswell-Langmead, 
B.C.L.  Oxon.,  late  Professor  of  Constitutional  Law  and 
History,  University  College,  London.  Fourth  Edition. 
Eevised  throughout,  with  Notes  and  Appendices.  By 
C.  H.  E.  Carmichael,  M.A.  Oxon.  London :  Stevens  & 
Hay  nes.     1890. 

Since  its  first  appearance,  Mr.  Taswell-Langm.ead's  work  has 
been  the  medium  of  introduction  to  the  study  of  English 
Constitutional  History  for  the  vast  majority  of  students ;  and 
as  a  standard  work  for  those  more  versed  in  the  subject,  it 
has  held  one  of  the  highest  places.  In  noting  the  appearance 
of  a  fourth  edition  of  its  interesting  and  accurate  pages,  we 
need  only  remark  that  the  work  has  been  carefully  revised 
by  Mr.  Carmichael,  and  very  considerably  added  to.  The 
Appendices  have  been  increased  by  the  insertion  of  much 
valuable  matter. 
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iSnglieb  Decisions. 


November. 

All  current  English  decisions  likely  to  throw  light  upon  any  point  of 
Scottish  law  or  practice,  are  here  reported.) 

Principal  and  Agent.— ^^«i^  bribed  by  third  party — Remedy 
of  principal  —  Agreement  between  principal  and  agent  —  Joint  tort- 
feasors —  Action  by  principal  against  biiber,  —  The  plaintiffs  were 
proprietors  of  gasworks,  and  employed  H.  to  examine  tenders  for 
coals  and  advise  upon  them.  The  defendant,  a  coal  merchant, 
offered  H.  a  commission  on  the  coals  that  H.  could  induce  the 
plaintiffs  to  buy  of  him,  and,  in  order  to  recoup  himself  the  amount 
of  this  commission,  inserted  in  his  tender  prices  in  excess  of  the 
current  market  price&  On  discovering  this  fraud,  the  plaintiffs 
entered  into  an  agreement,  not  under  seal,  with  H.,  in  pursuance  of 
which  H.  deposited  with  them  securities  of  an  agreed  value,  and  the 
plaintiffs  brought  this  action  at  his  cost  and  at  his  request,  and 
agreed  to  apply  for  H.'s  benefit,  by  reducing  the  amount  of  his 
securities  which  they  held,  any  money  they  might  be  able  to  recover 
under  it.  The  action  was  to  recover  the  difference  between  the 
market  price  of  coal  supplied  by  the  defendant  to  the  plaintiffs  and 
the  sum  actually  paid.  Held  (by  the  Master  of  the  Rolls  and 
Lords  Justices  Lindley  and  Lopes),  that  the  rights  of  the  plaintiffs 
against  the  defendant  arising  out  of  the  above  transactions  were 
entirely  distinct  from  their  rights  against  H.,  and  that  consequently 
the  agreement  entered  into  between  the  plaintiffs  and  H.,  whether 
or  not  it  was  ultra  vires  or  binding  on  the  plaintiffs  as  not  being 
under  seal,  was  no  defence  in  this  action. — Mayor  and  Corporation 
of  Salford  v.  Lever,  Ct.  of  App.,  1  November. 

Contract  in  Restraint  of  Trade.  —  The  members  of  a 
Mineral  Water  Manufacturers'  Association,  with  the  object  of  keep- 
ing up  the  price  of  the  waters  at  not  less  than  9d.  per  dozen  bottles, 
bound  themselves  for  ten  years  to  sell  only  at  that  price,  or  at  such 
other  price  as  the  committee  might  from  time  to  time  direct.  For 
every  infraction  of  this  rule  a  penalty  was  to  be  recoverable  in  the 
County  Court.  In  an  action  for  recovery  of  the  penalty,  where 
the  contravention  was  admitted, — Held  (by  Mr.  Justice  Day  and 
Mr.  Justice  Lawrence),  that  the  combination  was  in  restraint  of 
trade,  and  could  not  be  enforced  in  law. —  Umstan  v.  JFhitelegg 
Brothers,  High  Ct.,  Q.  B.  Div.,  5  November. 

Negligence.  —  Reparation  —  Loose  shunting, — ^A  platelayer,  en- 
gaged in  his  ordinary  duty  of  cleaning  points,  was  knocked  down 
and  killed  by  a  truck  which  was  being  shunted.  The  truck  had 
been  let  loose  250  yards  away,  and  was  travelling  noiselessly  down 
an  incline  at  the  rate  of  about  four  miles  an  hour.     There  was  no 
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brakesman  on  the  track,  and  the  deceased  had  no  warning  of  its 
approach.  In  an  action  by  his  representatives,  under  Lord  Camp- 
bell's Act, — Hdd  (by  Mr.  Justice  Day  and  Mr.  Justice  Lawrence), 
that  there  was  no  evidence  of  negligence  on  the  part  of  the  railway 
company. — Hamblin  v.  Great  Western  Railway  Company,  High  Ct., 
Q.  B.  Div.,  5  November. 

Trade  Name. — Title  by  use  and  reputation — Imitation — Book — 
Serial — Dissimilarity  in  appearance, — ^A  motion  was  made  by  the 
plaintiff  to  restrain  the  defendant  from  publishing  or  selling  any 
weekly  journal  or  other  periodical  under  the  title  of  "  Enquire 
Within,"  or  any  title  similar  to  or  only  colourably  differing  from 
the  title  "Enquire  Within  upon  Everything,"  being  the  title  of  the 
plaintiff's  copyright  work,  at  present  being  issued  in  weekly  numbers. 
In  1855  the  plaintiff  issued  his  work,  "  Enquire  Within  upon  Every- 
thing," in  monthly  numbers.     In  consequence  of  the  great  demand 
he,  in  1864,  again  issued  it  in  monthly  numbers.     Since  1864  he 
had  issued  the  complete  work  in  the  form  of  a  book.     In  September 
last  he  found  that  the  defendant  was  proceeding  to  issue,  in  a 
newspaper  form,  a  work  called  "  Enquire  Within,"  in  weekly  penny 
numbers,  whereupon  he,  the  plaintiff,  commenced  to  reissue  his  own 
work  in  weekly  penny  numbers  in  book  form,  and  then  served  the 
defendant  with  notice  of  motion  as  above  stated.     The  plaintiff 
relied  upon  the  name  "  Enquire  Within,"  by  which  his  work  was 
universally  known,  as  a  trade  name  to  which  he  had  acquired  an 
exclusive  title  by  use  and  reputation,   and  contended  that  an 
injunction  ought  to  be  granted  to  restrain  the  defendant  from 
issuing  le  work  under  that  name,  for,  although  there  might  be  some 
difference  in  general  appearance  between  the  two  publications,  there 
was  a  strong  possibility  of  the  defendant's  publication  being  mis- 
taken for  a  serial  reissue  of  the  plaintiff's  book.     According  to  the 
plaintiff's  evidence  his  publication   was  constantly  asked  for  as 
"  Enquire  Within,"  not  "  Enquire  Within  upon  Everything,"  and 
that  if  an  intending  purchaser  asked  for  a  copy  of  "Enquire 
Within,"  the  bookseller  could  not  know  which  to  supply,  the 
plaintiff's  book  or  the  defendant's  publication.      The  plaintiff's 
publication  was  really  a  book,   and  what   he   now  issued  was 
practically  a  re-edition  of  his  book  in  serial  weekly  numbers.     The 
nnmbers  were  in  exactly  the  same  form  as  the  book,  were  of  the 
same  size  as  the  book,  and  in  all  respects  like  it  without  any 
alteration  whatever.      Th^  defendant's  publication,  on  the  contrary, 
in  form,  size,  and  arrangement  was  totally  unlike  the  plaintiff's 
book,  and  was  illustrated,  and  contained  all  sorts  of  matters  that 
found  no  place  in  the  plaintiff's  book.     Held  (by  Mr.  Justice  Kay), 
that  the  defendant's  publication  differed  so  widely  from  the  plain- 
tiff's book  that  no  one  cQuld  possibly  be  deceived  nor  imagine  it  to 
be  a  reissue  of  the  plaintiff's  book ;  that  at  present  there  was  no 
evidence  of  intention  to  deceive,  or  that  defendant's  conduct  was 
calculated  to  deceive.— Houlston  v.  Morley,  High  Ct.,  Ch.  Div., 
7  November. 


46  ENGLISH  DECISIONS. 

Registration. — Parliamentary  voters — Disqmlification — Receipt  of 
alms. — The  name  of  the  appellant  had  been  duly  entered  on  the 
list  of  freemen  entitled  to  vote  at  parliamentary  elections.  Notice 
of  objection  was  served  by  the  respondent  on  the  appellant,  the 
material  part  being  that  he  had  received  disqualifying  alms  during 
the  twelve  months  ending  the  15th  July  last.  The  appellant  had, 
thirteen  years  ago,  been  elected,  and  has  since  continued,  and  still 
is,  an  alms  person  of  the  hospital,  and  has  during  the  whole  of 
that  time  occupied  gratuitously  and  resided  in  a  room  in  the 
hospital  assigned  to  him  by  the  trustees,  and  has  received  from 
them  a  weekly  allowance  of  ten  shillings  and  half  a  ton  of  coals 
every  Christmas.  He  has  also  occupied  a  separate  plot  of  garden 
ground  assigned  to  him  by  the  trustees.  By  the  scheme  approved 
of  by  the  Charity  Commissioners  the  alms  persons  are  to  be  elected 
from  poor  deserving  men  and  women  of  good  character,  who  have 
not  during  the  period  of  three  years  next  preceding  their  appoint- 
ment been  in  receipt  of  parochial  relief.  A  reasonable  amount  of 
washing  was  provided  for  alms  persons,  and  no  alms  person  was 
allowed  to  be  absent  from  the  almshouse  for  a  period  exceeding 
twenty-four  hours  without  consent  in  writing  of  the  trustees,  and 
alms  persons  could  be  removed  for  certain  specified  causes.  No 
evidence  was  given  that  the  appellant  had  any  other  means  of 
subsistence,  and  it  was  taken  that  he  had  no  other  means  of  sub- 
sistence. The  revising  barrister  held  that  the  appellant  had  been 
receiving  alms  such  as  to  disqualfy  him  irom  being  registered  as  a 
voter.  Held  (by  Mr.  Justice  Grantham,  Mr.  Justice  Williams, 
and  Mr.  Justice  Lawrence),  that  the  appellant,  by  receiving  the 
benefits  of  the  charity,  was  disqualified,  and  that  his  name  ought 
not  to  be  on  the  voters'  list. — Dix  v.  KtrU  and  Another^  High  Ct., 
Q.  B.  Div.,  7  November. 

Parliament. — Registration  of  voters  —  Borough  vote — Inhabitant 
occupier  of  duelling-house  as  tenant — Bankruptcy^  adjudicatim  of^ 
during  qualifying  period — Occupation  of  house  undisturbed — Acceptance 
of  rent  by  landlord  after  adjudication — Bankruptcy  Act,  1883  (46 
and  47  Fid,  c.  52),  sees.  20,  168 — Representation  of  the  People  Acty 
1867  (30  and  31  FicL  c.  102),  sec.  3,  sub-sec.  2.— By  sec.  3  of  the 
Kepresentation  of  the  People  Act,  1867  (30  and  31  Vict.  c.  102),  it 
is  provided  that  *' every  man  shall,  in  and  after  the  year  1868,  be 
entitled  to  be  registered  as  a  voter,  and,  when  registered,  to  vote 
for  a  member  or  members  to  serve  in  Parliament  for  a  borough, 
who  is  qualified  as  follows  (that  is  to  say)  ...  (2)  Is  on  the  last 
day  of  July  in  any  year,  and  has  during  the  whole  of  the  preceding 
twelve  calendar  months  been  an  inhabitant  occupier,  as  owner  or 
tenant,  of  any  dwelling-house  within  the  borough."  At  a  court 
held  for  the  revision  of  the  list  of  persons  entitled  to  be  registered 
as  parliamentary  and  municipal  voters  for  the  city  of  York,  W.  B., 
the  nature  of  whose  qualification  was  stated  to  be  a  dwelling-house, 
was  duly  objected  to  on  the  ground  that  he  had  not  occupied  as 
tenant  the  house  in  question  throughout  the  qualifying  period.    He 
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was  a  yearly  tenant,  and  during  the  qualifying  period,  viz.,  on  the 
17th  October  1889,  was  adjudicated  bankrupt.     His  occupation  of 
the  house,  however,  was  never  disturbed  by  the  landlord  or  any  one 
else,  but  was  continuous  during  the  whole  of  the  qualifying  period, 
the  landlord  accepting  the  rent  from  the  bankrupt  on  the  usual 
quarter  days.     No  act  of  any  kind  in  relation  to  the  bankrupt  and 
his  dwelling-house  was  ever  done  or  signified  by  any  one  officially 
connected  with  the  bankruptcy.     The  revising  barrister  being  of 
opinion  that  this  occupation  was  always  clothed  with  the  legal 
character  of  tenancy — first,  by  contract ;  then  by  implication  of  the 
common  law,  with  a  tenancy  at  will ;  and  subsequently  by  accept- 
ance of  the  rent,  with  the  character  and  incidents  of  a  yearly 
tenancy, — Hdd  that  the  objection  failed,  and  retained  the  name  of 
the  voter  on  the  lists.    The  objector  appealed,  and  it  was  contended 
on  his  behalf  that,  by  sec.  20  of  the  Bankruptcy  Act,  1883,  upon 
the  voter  being  adjudged  bankrupt,  the  tenancy  of  the  house,  as 
well  as  the  bankrupt's  other  property,  vested  in  the  trustee,  who 
could  have  assigned  it  to  a  third  person.     Therefore,  for  some  time 
at  any  rate  after  the  adjudication,  the  occupation  of  the  house  was 
permissive,  and  not  as  a  tenant  within  the  meaning  of  sub-sec.  2  of 
sec.  3  of  the  Representation  of  the  People  Act,  1867,  and  that  his 
name  should  be  expunged  from  the  lists  upon  that  ground.     Hdd 
(by  Mr.  Justice  Grantham,  Mr.  Justice  Williams,  and  Mr.  Justice 
Lawrance),  that,  as  the  trustee  had  put  forward  no  claim  to  the 
tenancy  of  the  house,  the  holding  over  of  the  bankrupt,  coupled 
with  the  subsequent  receipt  of  rent  by  the  landlord,  constituted  a 
tenancy  by  the  bankrupt  as  tenant  to  the  landlord  from  the  date  of 
the  adjudication,  and  that  the  revising  barrister  was  right  in  re- 
taining the  voter's  name  upon  the  lists. — Mackay  v.  M^(hmey  High 
Ct.,  Q.  B.  Div.,  10  November. 

Extradition.  —  Political  offence  —  Habeas  corpus,  —  During  a 
political  rising  in  Ticino,  a  Swiss  canton.  Councillor  Eossi  was  shot 
by  one  Castioni  in  the  course  of  an  attack  on  the  Government 
House.  Castioni  fled  to  England,  and  the  Swiss  Government 
applied  for  his  extradition.  The  magistrate  committed  to  prison. 
This  was  a  rule  nisi  for  a  writ  of  habeas  corpus.  The  question  of 
law  was  whether  the  crime  with  which  prisoner  was  charged  was 
of  a  political  character.  Held  (by  Mr.  Justice  Denman,  Mr.  Justice 
Hawkins,  and  Mr.  Justice  Stephen),  that  the  homicide  was  com- 
mitted not  only  in  the  course  of,  but  as  incidental  to  and  part  of, 
a  political  insurrection,  and  that  a  writ  of  habeas  corpus  must  issue. 
—Ee  CasHoni,  High  Ct.,  Q.  B.  Div.,  11  November 

Trade  Mark. — Application  to  register — Device  and  words — Old 
nark— User  as  a  whole — Patents,  Designs,  and  Trade  Marks  Act,  1883 
(46  and  47  Fid.  c.  67),  sees.  69  and  74.— The  applicant,  L.  M.,  had 
for  upwards  of  twenty  years  carried  on  business  at  Antwerp  as  a 
^listilier  of  a  spirit  known  by  the  generic  name  of  "Geneva." 
Inuring  this  period  L.  M.  had  exported  considerable  quantities  of 
(v^neva  to  ports  in  Great  Britain,  contained  in  cases  marked  with 
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the  device  of  a  key  and  the  name  of  the  applicant.  The  goods 
thus  forwarded  were  in  fulfilment  of  orders  from  British  spirit 
merchants  carrying  on  business  in  this  country,  who  invariably 
purchased  the  Geneva  for  the  purpose  of  exporting  it  to  the 
colonies  or  other  foreign  countries.  When  the  goods  arrived  at 
British  ports  they  were  taken  out  of  the  ship  in  which  they  came 
and  put  on  to  lighters,  and  thence  loaded  into  the  ship  which  was 
to  carry  them  to  their  destination  abroad.  The  buyers  in  this 
country  occasionally,  but  not  always,  opened  a  case  containing 
several  bottles  of  Geneva,  and  took  out  a  bottle  as  a  sample ;  but 
there  was  no  evidence  that  any  of  these  bottles  had  been  sold  or 
disposed  of  to  any  one  in  this  country,  or  exposed  for  such  sale. 
The  letter  paper  used  by  L.  M.  in  his  correspondence  with  his 
customers  in  Great  Britain  had  impressed  upon  it  the  device  of  a 
key  similar  to  that  marked  on  the  cases,  and  one  or  more  large 
cards  bearing  somewhat  similar  devices  had  been  sent  by  L.  M.  to 
his  customers  in  this  country  by  way  of  advertisement,  with  the 
intention  of  their  being  displayed  in  the  offices  of  the  spirit  mer- 
chants ;  but  there  was  no  evidence  that  such  cards  had  ever  been 
so  displayed.  On  an  application  to  the  Court  to  direct  the  Comp- 
troller of  Trade  Marks  to  proceed  with  the  registration  of  the  device 
of  the  key  together  with  certain  words  including  the  name  of  L.  M. 
as  an  old  mark — i.e.  used  before  the  13th  August  1875 — the 
question  arose  whether,  upon  the  foregoing  facts,  there  had  been 
such  a  user  in  this  country  as  to  constitute  the  device  an  old  mark 
within  the  meaning  of  sect.  74  of  the  Trade  Marks  Act,  1883  (46 
and  47  Vict.  c.  57^.  Held  (by  Mr.  Justice  Chitty),  that  such  user 
had  nut  been  made  out,  and  that  therefore  the  applicant  was  not 
entitled  to  registration.  Also,  that  the  device  sought  to  be 
registered  differed  substantially  from  that  which  was  alleged  to 
have  been  used,  inasmuch  as  it  contained  certain  additional  words ; 
and  that  upon  this  ground  also  the  application  failed.  Upon  such 
an  application  the  Court  has  no  power  to  give  leave  to  disclaim  part 
of  the  device  proposed  to  be  registered. — Be  Meeus's  Trade  Mark^ 
High  Ct.,  Ch.  Div.,  12  November. 

Will. — Gift  to  such  children  as  attain  twenty-one  —  Intermediate 
income — Maintenance — Conveyancing  Act,  1881,  sec,  43. — W.  J.  by 
will  gave  all  the  residue  of  his  estate  to  trustees  upon  trust  to  sell, 
convert,  and  to  stand  possessed  of  the  proceeds  upon  trust  for  all 
and  every  the  present  and  future-born  children  of  his  son  and  two 
daughters,  who,  being  sons,  should  attain  twenty-one,  or,  being 
daughters,  should  attain  that  age  or  marry  under  it,  per  capita  and 
not  per  stirpes.  He  then  directed  that  the  shares  of  children  bom 
in  his  lifetime  should  be  held  on  trust  for  them  for  their  lives  with 
remainder  to  their  children.  The  testator  died  in  1887.  There 
were  eleven  children  of  his  two  daughters  living  at  his  death,  of 
whom  six  had  attained  twenty-one.  At  the  time  of  the  hearing  of 
this  summons  his  son  had  no  children,  but  had  only  lately  married. 
One  of  the  daughters  and  her  children  took  out  this  summons  for 
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the  det^tmination  of  the  question,  who  were  entitled  to  the  income 
of  the  tnist  fund,  and  whether  maintenance  could  be  allowed  to 
the  infant  children  out  of  such  income  under  the  Conveyancing  Act, 
1881.  HM  (by  Mr.  Justice  North),  that  the  children  who  had 
attained  twenty-one  for  the  time  being  were  entitled  to  the  whole 
income  of  the  fund,  and  therefore  no  part  of  it  could  be  applied  in 
the  maintenance  of  the  infants. — Re  Jeffery ;  Burt  v.  Arnold^  High 
Ct,  Ch.  Div.,  13  November. 

*  Company. — Winding  up — Arrangement  with  creditors — Sanction  of 
Court — Power  to  sanction  scheme  depriving  debenture-holders  of  their 
security — Joint-Stock  Companies  Arrangement  Act,  1870,  sec.  2. — This 
was  a  petition  under  sec.  2  of  the  Joint-Stock  Companies  Arrange- 
ment Act,  1870,  by  the  liquidator  of  a  company  which  was  being 
wound  up  under  the  supervision  of  the  Court,  to  obtain  the  sanction 
of  the  Court  to  a  scheme  of  arrangement  between  the  company  and 
its  creditors.  The  proposed  arrangement  had  been  approved  by 
more  than  the  prescribed  majority  at  meetings  respectively  of  the 
debenture-holders,  unsecured  creditors,  and  shareholders  of  the 
company.  The  petition  was  opposed  by  two  dissentient  debenture- 
holders,  on  the  ground  (inter  cUia)  that  the  scheme  compelled  the 
debenture-holders  to  surrender  their  security  in  exchange  for  new 
debentures  at  a  lower  rate  of  interest,  and  payable  at  a  later  date 
than  their  original  debentures,  and  otherwise  diminish  their 
security.  Held  (by  Mr.  Justice  North,  in  accordance  with  Re 
Empire  Mining  Company,  44  Ch.  Div.  402,  and  other  cases  referred 
to  in  the  arguments  in  that  case),  that  the  Act  gave  the  Court  juris- 
diction over  the  debenture-holders  of  a  company  and  empowered  it  to 
sanction  a  scheme  which  would  deprive  them  of  their  security.  The 
Court  sanctioned  the  scheme. — Re  The  Alabama,  Ntw  Orleans,  Texas, 
and  Pacific  Junction  Railway  Company,  High  Court,  Ch.  Div.,  13  Nov. 

Railway  Company  —  Undue  jpreference — Application  by  trading 
association — Traders  of  other  places  granted  lower  rales  —  Necessary 
for  securing  traffic — PMic  interests — Railway  and  Canal  Traffic  Act^ 
1888  (51  and  52  Vict,  c,  25),  sees.  7,  27.— It  is  provided  by  the  Eailway 
and  Canal  Traffic  Act,  1888  (51  and  52  Vict.  c.  25),  sec.  27,  that  (1) 
whenever  it  is  shown  that  any  railway  company  charge  one  class  of 
traders  in  any  district  lower  rates  for  the  same  or  similar  merchan- 
dise than  they  charge  to  other  traders  in  another  district,  the 
burden  of  proving  that  such  lower  charge  does  not  amount  to  an 
undue  preference  shall  lie  on  the  railway  company ;  (2)  in  deciding 
whether  a  lower  charge  does  or  does  not  amount  to  an  undue 
preference,  the  Commissioners  may  take  into  consideration  whether 
such  lower  charge  is  necessary  for  the  purpose  of  securing  in  the 
interests  of  the  public  the  traffic  in  respect  of  which  it  is  made. 
An  association  of  traders  at  Liverpool  having  obtained  from  the 
Board  of  Trade  a  certificate,  under  sect.  7  of  the  Act,  that  they 
were  a  proper  body  to  make  such  a  complaint,  complained  that  the 
rates  charged  by  the  respondents  for  the  carriage  of  grain  and  flour 
from  Cardiff  to  Birmingham  were  lower  than  those  for  the  same 
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merchandise  from  Liverpool  to  Birmingham,  the  rate  charged  for 
two-ton  lots  from  Cardiff  to  Birmingham,  a  distance  of  173  miles, 
being  8s.  4d.  per  ton,  while  the  rate  charged  for  similar  lots 
from  Liverpool  to  Birmingham,  a  distance  of  98  miles,  was  12s.  9d. 
per  ton;  the  applicants  stfhmitted  that  these  rates  were  an 
undue  preference  to  t'ra^rs  at  Cardiff;  and  an  undue  and  unreason- 
able prejudice  to  traders  at  Liverpool."  Evidence  was  given  on 
behalf  of  the  respondents  to  show  that  the  amount  of  grain  and 
flour  carried  by  them  from  Cardiff  to  Birmingham  was  so  small 
that  it  could  not  affect  the  trade  of  the  applicants,  and  that  the 
rates  from  Cardiff  to  Birmingham  were  regulated  by  those  of  other 
railway  and  canal  companies  carrying  similar  merchandise  from  the 
Severn  ports  to  Birmingham.  It  was  submitted  Dn  behalf  of  the 
respondents  that  these  lower  rates  were  necessary  for  the  purpose  of 
securing  in  the  interests  of  the  public  the  traffic  in  respect  of  which 
they  were  made.  Bdd  (by  Mr.  Justice  Wills  and  Commissioners), 
that  the  public  interests  did  not  require  the  maintenance  of  the  low 
rates  between  Cardiff  and  Birmingham,  and  the  respondents  must 
no  longer  prejudice  the  applicants  by  the  undue  preference  com- 
plained of. — The  lAverpool  Com  Trade  Association  v.  London  d  Noiih- 
IFeskm  Railway  Company ,  Eailway  and  Canal  Traffic  Court,  14  Nov. 

Legacy. — Uncertainty — Charitable  bequest, — A  testator  directed 
that  his  trustees  should  stand  possessed  of  the  sum  of  £200,000 
upon-^^ust^  te-i^^y  the  same  ^^  for  the  advancement  and  propaga- 
tion of  education  in  economic  and  sanitary  science  in  Great  Britain." 
On  a  question  whether  this  was  a  good  charitable  bequest^  or 
whether  the  purpose  of  it  was  too  uncertain, — Held  (by  Lords 
Justices  Lindley,  Brown,  and  Fry,  affirming  the  decision  of  Mr. 
Justice  Stirling),  that  it  was  clearly  a  good  charitable  gift ;  and 
though  the  purpose  was  a  little  vague,  it  was  not  so  vague  as  to 
prevent  the  Court  from  directing  a  scheme  to  be  settled.^-i{e 
Berridge :  Berridge  v.  Twner,  Ct  of  App.,  14  November. 

Shipping — Advanced  freight — Loss  of  vessel— Right  to  advanced 
freight  after  loss  of  vessel — The  action  was  brought  to  recover  a 
sum  of  about  £209  for  "  advance  freight "  alleged  to  be  due  from 
the  defendants  to  the  plaintiffs  under  the  following  circumstances  : 
The  defendant  s  had  chartered  the  plaintiffs'  vessel,  the  Gemma,  to 
carry  a  cargo  of  coals  from  Hull  to  Odessa.  The  charter-party, 
which  was  dated  the  30th  Nov.  1888,  was  in  the  usual  form,  and 
contained  the  provisions  that  the  freight  was  to  be  paid  on  unload- 
ing  and  right  deUvery  of  the  cargo,  in  cash  at  current  exchange ; 
that  the  captain  or  owners  should  sign  charterers'  bills  of  lading ; 
and  at  the  end  of  the  charter-party  there  was  the  following  clause, 
which  was  the  material  clause  in  the  present  case,  namely :  ^  One- 
third  of  the  freight,  if  required,  to  be  advanced,  less  3  per  cent  for 
interest  and  insurance."  The  vessel  left  Hull  on  the  morning  of 
Uie  19th  December,  and  at  the  time  of  so  leading  bills  of  lading  had 
neither  been  presented  nor  signed.  Soon  afterwards  on  the  same 
morning  the  vessel  grounded  on  the  Middle  Bank  in  the  Humber, 
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and  a  little  before  noon  became  a  wreck.  Late  in  the  afternoon 
of  the  same  day  the  defendants  presented  the  bill  of  lading  to  the 
plaintiffs  at  their  offices,  and  the  plaintiffs  then  demanded  the  ad- 
vanced freight,  sajing  that  the  payment  of  advanced  freight  was  in 
consideration  of  the  goods  being  received  on  board,  and  had  no 
reference  to  the  results  of  the  voyage,  and  that  therefore  such 
advanced  freight  was  payable  to  the  plaintiffs,  whether  the  Tessei 
was  lost  at  the  time  they  required  it  or  not.  It  was  proved  in 
evidence  that  on  a  previous  occasion  in  a  transaction  between  the 
same  parties,  where  the  charter-party  was  the  same  as  in  the 
present  case,  bills  of  lading  had  been  presented  after  the  vessel  had 
sailed,  and  advanced  freight  required  and  paid.  The  question  argued 
now  was  whether  the  plaintiffs  were  entitled  to  advanced  freight 
under  the  circumstances,  or  whether  the  right  to  advanced  freight 
was  gone  because  there  was  a  total  loss  of  the  vessel.  Hdd  (by  Mr. 
Justice  Charles),  that  the  proper  mode  of  looking  at  "advanced 
freight "  was,  that  it  was  a  payment  made  in  consideration  of  the 
taking  of  the  goods  on  board,  and  not  for  the  safe  carriage  of  them 
daring  the  voyage,  and  that  it  was  properly  payable  to  the  plaintijfs 
in  the  present  case,  although  it  had  not  been  paid  or  demanded 
until  after  the  loss  of  the  vessel.  Judgmwlt  for  plaintiff. — Smith, 
im,  dt  Co.  V.  Pyman,  Bell,  d  Co,,  High  Court,  Q.  B.  Div.,*  15  Nov. 

Go^P^K^^^.-^Whding-vp — Shares  issued  at. a  discmirU — DistribuHon 
of  sufpius  .assets — Bights  of  fvlly  paid  tip  and  discount  shareholders 
inter  se. — A  company  was  formed  in  1857  under  thfe  Joint-Stock 
Companies  Act  of  1856,  its  registered  capital  being  £40,000  in 
4000  shares  of  £10  each.     The  business  of  the  company  was  not 
carried  on  at  a  profit,  and  in  1861  its  shares  had  fallen  in  value  to 
£3.     Under  these  circumstances  the  company  passed  a   special 
resolution   for  the  increase  of  its  capital  by  the  issue  of  2016 
additional  shares,  and  for  the  issue  of  984  of  the  original  shares 
which  remained  unissued,  and  it  was  resolved  that  all  tnese  shares 
should  be  issued  at  the  price  of  £3  per  share,  but  should  be 
regarded  as  fully  paid  up  £10  shares,  making  the  total  nominal 
capital  £60,160.     Of  the  shares  thus  issued,  1631  were  subscribed 
for.    In  1889  the  company  passed  a  resolution  for  Avinding  up. 
The  company  had  no  creditors,  and  the  liquidator  had  a  surplus  of 
^25,000  in  hand.     A  petition  was  presented  by  the  liquidator  fqp- 
the  du-ection  of  the  Court  as  to  the  way  in  which  this  surplus 
should  be  divided  among  the  shareholders.     The  holders  of  shares 
issued  at  a  discount  claimed  to  share  in  the  assets  equally  with 
the  original  fully  paid  up  shareholders.    The  fully  paid  up  share- 
holders argued  that  the  discount  shareholders  could  only  share 
in  the  assets  after  the  fully  paid  up  shareholders  had  received  £7 
each.    Hdd  (by  Lords  Justices  Lindley,  Brown,  and  Fry,  affirming 
the  decision  of  Mr.  Justice  North),  that  £7  each  should  be  paid  to 
the  fully  paid  up  shareholders  in  the  first  place,  and  the  residue  then 
divided  between  all  the  shareholders.— fie  Wet^mmUh  and  Channel 
Wojui  Steam  Packet  Company  Limited,  Ct.  of  App.,  15  November. 
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Company. — Peiiiion — Foreign  liquidation — Jurisdiction. — A  peti- 
tion was  presented  by  a  creditor  to  wind  up  a  company  which  was 
registered  in  £ngland  under  the  Companies  Acts.  The  bulk  of  the 
property  and  assets  of  the  company  and  its  offices  were  situated  in 
France,  and  the  French  Courts  had  made  an  order  and  appointed  a 
liquidator.  Held  (by  Mr.  Justice  Kekewich),  that,  the  company 
being  registered  in  England,  and  the  petitioner  being  an  English 
creditor  suing  in  respect  of  work  done,  he  was  entitled  to  a 
winding-up  order. — Re  Suresnes  Racecourse  Company  Limited^  High 
Ct,  Ch.  Div.,  15  November. 

Divorce  Sun.— fFife's  petition—Cruelly— Refusal  of  decree,— The 
wife  petitioned  for  a  dissolution  of  the  marriage  on  the  grounds  of 
the  alleged  cruelty  and  adultery  of  her  husband.  The  case  came 
on  before  the  Court  itself  on  October  31,  and  was  undefended.  The 
adultery  was  established,  but  the  learned  judge  ordered  the  case  to 
stand  over,  for  the  purpose  of  giving  the  Queen's  Proctor  an  oppor- 
tunity to  instruct  counsel  to  argue  the  case  on  the  point  of  cruelty. 
This  was  done,  and  the  case  came  on  for  argument.  It  was  con- 
tended, on  behalf  of  the  petitioner,  that  when  a  wife  has  at  any 
time  suffered  conduct  at  the  hands  of  her  husband  which  would 
amount  to  legal  cruelty,  and  subsequently  evidence  comes  to  the 
knowledge  of  the  wife  satisfactorily  establishing  the  fact  of  her 
husband's  adultery,  that  she  is,  upon  proof  of  that  adultery,  entitled 
to  a  divorce  without  being  required  to  show  that  there  is  any  pro- 
bability of  a  continuance  of  the  cruelty,  or  even  of  the  future 
prejudice  to  her  health.  In  other  words,  if  at  any  time  during  the 
married  life  a  state  of  things  existed  which  gave  her  a  right  to  come 
to  this  Court  for  a  judicial  separation,  and  if  subsequently  to  that 
state  of  things  adultery  supervenes,  the  Court  ought  to  couple  the 
two  together,  and  is,  under  the  statute,  entitled  and  bound  to  give 
the  relief  sought  by  dissolving  the  marriage.  The  marriage  took 
place  in  1858,  the  husband  being  twenty-three  or  twenty-four,  and 
the  wife  about  seventeen  years  of  age.  The  first  few  years  were 
fairly  happy.  Then  the  husband  committed  adultery  with  more 
than  one  woman,  and  frequently  flaunted  his  amours  before  his  wife, 
told  her  that  he  liked  this  or  that  woman  better  than  herself,  and 
caused  her  an  amount  of  mental  worry  and  annoyance  that  caused 
her  health  to  suffer  severely.  In  1870  a  deed  was  executed,  and 
the  husband  appeared  to  have  strictly  observed  the  terms  thereof, 
down  to  the  time  that  the  present  petition  was  filed.  Held,  that 
the  plea  of  cruelty  was  not  established,  and  that  the  petition  must 
be  dismissed. — Beauderk  v.  Beauderk^  High  Court,  Prob.  and  Div. 
Div.,  18  November. 

Settlement. —  Wife^s  property — Uliimaie  trust  for  next  of  kin — 
"2>te  without  having  been  married" — Second  marriage. — By  a  mar- 
riage settlement,  certain  funds  belonging  to  the  wife  were  settled  in 
the  events  which  happened  upon  trust  for  the  wife  for  life,  and 
subject  thereto  in  trust  for  such  person  or  persons,  according  to  the 
statutes  of  distribution  of  the  estates  of  intestates,  as  would  at  the 
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time  of  the  failure  of  issue  of  marriage  at  the  time  of  the  decease  of 
the  survivor  of  the  husband  and  wife,  which  should  last  happen, 
have  been  the  next  of  kin  of  the  wife  '^  if  she  had  died  intestate  and 
without  having  been  married,"  to  be  divided  between  or  among 
such  persons,  if  more  than  one,  in  the  shares  and  manner  prescribed 
by  such  statutes  for  the  distribution  of  the  effects  of  intestates. 
The  wife  survived  the  husband,  and  there  was  no  issue  of  the 
marriage.  The  wife  jsubsequently  remarried,  and  died  leaving  two 
-chiidfeinjy  her  second  husband.  On  a  petition  for  payment  out  of 
the  funds  which  had  been  paid  into  Court  under  the  Trustee  Relief 
Act,  a  question  arose  whether  these  children  were  excluded  from 
the  class  of  next  of  kin.  Held  (by  Mr.  Justice  Stirling),  that  the 
children  were  not  excluded,  and  that  there  must  be  a  declaration 
to  that  effect. — Be  Arden's  StUkmeni  Trust,  High  Court,  Ch.  Div., 
22  November. 

Practice. — Habeas  corpus — Eight  of  appeal — Judicature  Act,  1873 
{36  and  37  Vict,  c  66),  sec.  19 — Illegitimate  child — Bights  of  mother, — 
The  Queen's  Bench  Division  having  directed  that  a  writ  of  habeas 
corpus  should  issue  to  the  defendant  to  bring  an  infant  child  before 
the  Court  in  order  that  the  Court  might  determine  whether  the  child 
should  remain  in  his  custody,  or  whether  it  should  be  handed  over 
to  its  mother  or  to  persons  nominated  by  her, — Held,  by  the  Court, 
that  an  appeal  lay  to  the  Court  of  Appeal  under  sec  la.  of  the 
Judicature  Act,  1873,  The  case  of  Bell-Cox  v.  Hakes  in  the  House 
of  Lords  (5th  August  1890,  not  yet  reported)  distinguished  on  the 
ground  (per  Lord  Esher,  M.  R,  and  Lindley,  L.  J.)  that  the  question 
there  was  of  the  liberty  of  the  subject,  but  in  the  present  case  the 
question  was  one  of  nurture  and  education,  and  as  to  who  was  to 
have  the  custody  of  the  child ;  and  (per  Lopes,  L.  J.)  that  that  case 
only  decided  that  no  appeal  lay  in  the  case  of  a  discharge  from 
custody  under  a  writ  of  habeas  corpus,  as  the  Court  could  not  order 
a  re-capture.  The  mother  of  an  infant  illegitimate  child  voluntarily 
entered  into  an  agreement  with  the  defendant  under  which  the  child 
was  to  remain  for  several  years  at  the  defendant's  institution  to  be 
fed,  clothed,  and  educated.  Eighteen  months  afterwards  she  was 
persuaded  to  remove  the  child  to  a  similar  institution  under  the 
management  of  Roman  Catholics.  Held  (by  the  Master  of  the 
Rolls  and  Lords  Justices  Lindley  and  Lopes),  that  a  mother  of  an 
illegitimate  infant  child  has  as  much  right  to  its  custody  as  the 
father  of  a  legitimate  child,  and  she  cannot  by  agreement  absolve 
herself  from  her  rights  and  duties  towards  it,  and  the  Court  is 
hound  to  give  effect  to  her  wishes  unless  it  should  see  that  she  is 
^nfit  to  have  control  of  it. — Beg,  v.  Bamardo,  Court  of  Appeal, 
25  November. 

SniPPiNa— Cbmpu&ory  pilotage — Merchant  Shipping  Act  (17  and 
18  Vict,  c  104),  sec.  3b3— Merchant  Shipping  Amendment  Act,  1862 
(25  and  26  Vict.  c.  63),  sec.  41.— Case  stated  under  20  and  21  Vict, 
c.  43.  The  appellant  was  master  of  a  steamship,  the  Menelaus,  and 
left  London  with  a  foreign  cargo,  and  without  any  passengers,  for 
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Holyheady  in  order  there  to  take  up  a  pilot,  who  was  a  Liverpool 
pilot,  and  then  to  proceed  on  her  voyage  to  Liverpool.  In  order 
to  take  up  the  pilot  at  Holyhead  the  ship  entered  the  Holyhead 
pilotage  district,  and  came  within  half  a  mile  of  the  breakwatevi 
The  ship  stopped  just  sufficient  time  to  take  up  her  pilot,  and  then 
proceeded  on  to  Liverpool.  The  pilot  who  was  taken  on  board  the 
ship  was  not  qualified  for  the  Holyhead  district,  being  a  Liverpool 
pilot.  The  respondent,  being  licensed  for  the  Holyhead  district, 
offered  his  senices  to  the  appellant,  but  was  refused.  Besides 
taking  up  the  Liverpool  pilot,  the  Mendaus  did  not  drop  her  anchor, 
discharge  or  load  within  the  Holyhead  pilotage  district.  The 
stipendiary  magistrate  at  Holyhead  convicted  the  appellant,  on  the 
ground  that  the  Mendaus  came  within  the  limits  of  the  Holyhead 
pilotage  district  for  the  purpose  of  taking  in  a  pilot,  and  did  take 
in  such  pilot  within  such  limit,  and  was  not  a  vessel  passing  through 
the  said  pilotage  district  within  the  meaning  of  25  and  26  Yict. 
c.  63,  sect  41.  Held  (by  Mr.  Justice  Day  and  Mr.  Justice  Lawrence, 
quashing  the  conviction),  that  the  appellant  was  exempt  from 
employing  a  pilot  by  sect.  41  of  the  Merchant  Shipping  Amendment 
Act,  1862,  because  ths  ship  was  passing  through  a  pilotage  district 
—Gregoy  v.  Jones,  High  Ct,  Q.  B.  Div.,  29  October. 


Sberitf  Court  l?eport0. 


COUNTY  OF  CAITHNESS, 
(Sheriff  Thoms  and  Sheriff-Substitute  Harper.) 

lilias  duff  v.  george  bruce. 

Inlying  Expenses  for  IllegUimaie  Twins. — Held^  that  full  inlying 
expenses  for  each  twin,  unless  in  special  circumstances,  were  not  to 
be  allowed,  and  the  expenses  for  both  fixed  at  one  and  a  half  of 
the  ordinary  allowance  for  a  single  birth. 

Canstitufi&n  of  Debts, — Pursuer  not  entitled  to  bring  action 
merely  to  constitute  her  debt,  the  defender  being  all  along  willing 
to  pay. 

In  this  action  of  filiation  and  aliment  the  defender  admitted 
the  paternity,  had  paid  the  pursuer  a  sum  to  account,  and  was 
willing  to  pay  what  might  be  found  reasonable  These  inter- 
locutors were  pronounced : — 

•*  fFidt,  27th  October  1890.— The  Sheriff-Substitute,  having  con; 
sidered  the  debate  and  process,  Finds  in  fact,  (1)  the  defender 
admits  being  the  father  of  the  children  for  whom  aliment  is  here 
asked :  Ordains  the  defender  to  pay  to  the  pursuer  (1)  the  sum  of 
£1,  10s.  sterling  as  inlying  expenses  as  upon  14th  July  1890 ;  (2) 
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the  further  sum  of  £1,  10s.  sterling  as  inlying  expenses  as  upon 
the  said  14th  July ;  (3)  the  sum  of  £i  sterling  per  annum  for  the 
period  of  seven  years  from  said  14th  July ;  and  (4)  the  further  sum 
of  £4  sterling  per  annum  for  the  period  of  ten  years  from  said 
14th  July, — said  sums  of  £4  to  be  paid  quarterly  and  in  advance 
for  the  said  periods  respectively,  beginning  the  first  quarterly  pay- 
ment thereof  as  upon  the  said  14th  July,  but  under  deduction  of 
the  sum  of  £5  sterling  admittedly  paid  by  the  defender  to  the 
pursuer  to  account^  with  interest  at  the  rate  of  five  pounds  per 
centum  per  annum  oh  said  sums,  as  they  have  fallen  or  may  here- 
after fall  due  till  payment:  Finds  neither  party  entitled  to  ex- 
penses, and  decerns.  K  Erskink  Harper.'' 

"iVo/e. — The  SherifiF-Substitute  has  had  no  sufficient  reason 
stated  to  him,  and  sees  none,  for  allowing  in  this  case  a  higher  rate 
of  inlying  expenses  or  of  aliment  than  is  in  use  to  be  allowed  in 
this  county.  The  Sheriff-Substitute  has  found  neither  party 
entitled  to  expenses,  because,  although  the  pursuer  was  entitled  to 
constitute  the  debt,  the  defender  has  succeeded  in  his  defence  that 
the  pursuer's  claim  for  aliment  was  excessive.  The  pursuer  claims 
too  much  as  inlying  expenses,  and  the  amount  which  the  defender 
says  he  is  willing  to  pay  is  too  small.  E.  K  H.'' 

The  defender  appealed,  and  the  Sheriff  pronounced  this  inter- 
locutor : — 

^The  Sheriff,  having  resumed  consideration  of  this  appeal  with 
reclaiming  petition  and  answers  and  whole  process,  Dismisses  said 
appeal,  and  adheres  to  the  interlocutor  submitted  to  review,  except 
as  regards  the  decerniture  for  the  sums  to  be  paid  by  the  defender, 
and  the  finding  as  regards  expenses  of  process,  which  are  hereby 
recalled :  Finds  that  the  defender  is  liable  only  in  the  sum  of 
£2,  58.  of  inlying  expenses  for  the  twins  (a  boy  and  girl)  of 
wh^qh  the  pursuer  was  delivered,  and  interest  of  said  sum  from 
Uth  July  1890,  the  date  of  birth,  until  the  date  of  a  payment  of 
i5  by  the  defender  to  account^  but  of  which  the  date  is  not  con- 
descended on  by  the  pursuer :  Finds  that  the  balance  of  the  said 
sum  of  £5  will  fall  to  be  credited  to  the  defender  in  part  payment 
of  the  first  quarter's  aliment  of  the  twins  and  interest  thereon,  for 
which  the  defender  has  been  found  liable :  Appoints  the  pursuer 
to  lodge  a  state  of  the  debt  for  which  she  seeks  decree  against  the 
defender  at  the  first  quarterly  term  after  the  said  payment  to 
SMMiifriseidiausted,  in  order  that  decree  maybe  given  against 
the  defender :  And  finds  the  pursuer  liable  in  the  whole  expenses 
of  process  to  the  defender,  as  the  same  may  be  taxed  up  to  the 
date  of  final  decree.  Geo.  H.  Thoms." 

"  Wick,  i5th  Dee^iber  1890. 

"  Note. — ^There  is  a  very  imperfect  record  in  this  case.    Not  only 

is  the  important  date  when  the  payment  to  account  was  made 

omitted,  but  averments  are  wanting  as  to  the  sume  concluded  for 

u  inlying  expenses  and  aliment,  which  are  not  the  sums  allowed 
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in  Caithness,  and  it  is  not  said  where  the  rates  in  the  summons  are 
allowed.  The  Sheriff-Substitute,  in  this  state  of  the  record,  did 
right  in  allowing  only  Caithness  rates. 

"The  great  peculiarity  of  this  case  is,  that  it  is  a  case  of 
illegitimate  twins,  and  the  Sheriff-Substitute  has  allowed  full  in- 
lying expenses  for  two  children  bom  at  separate  births.  There  is 
no  allegation  here  that  either  of  the  labours  was  unusually  pro- 
tracted, or  that  any  other  specialty  existed.  The  Sheriflf  was 
anxious  to  find  out  whether  there  were  any  precedents.  The 
case  of  twins  had  not  occurred  in  Caithness  duriug  his  now  more 
than  twenty  years  of  office.  He  asked  nearly  all  the  other  Sheriifs 
whether  they  had  had  illegitimate  twins  to  deal  with.  The 
only  Sheriff  who  had  had  a  case  of  twins  was  the  Sheriff  of 
Lanark.  His  predecessors  had  had  such  cases,  and  in  two  of  these 
expenses  as  of  two  separate  births  had  been  allowed.  It  was  not 
known  whether  there  were  special  circumstances  connected  with 
these  births,  and  they  were  old  cases.  The  general  consensus  of 
opinion  among  the  Sheriffs  consulted  was  that,  in  ordinary  circum- 
stances, inlying  expenses  at  the  usual  rate  for  one  of  the  twins 
and  at  half  the  usual  rate  for  the  other  twin  were  sufficient.  The 
Sheriff  agreed  in  that  opinion,  and  has  given  effect  to  it  in  the 
above  interlocutor. 

"  The  Sheriff  has  given  the  defender  expenses  because  he  paid  a 
sum  to  account,  and  the  pursuer  has  failed  in  her  contention  as  to 
rates.  The  Sheriff  is  not  aware  that  *  the  pursuer,'  as  stated  by 
the  Sheriff-Substitute,  '  was  entitled  to  constitute  the  debt,'  especi- 
ally where  as  here  the  father  admitted  paternity,  and  was  willing 
to  pay  whatever  was  due.  The  doctrine  of  constituting  debts 
belongs  to  a  different  branch  of  law. 

"  The  necessity  of  the  additional  procedure,  which  will  be  taken 
in  order  that  the  Sheriff-Substitute  may  give  a  decree,  has  been 
necessitated  by  the  way  in  which  the  pursuer  has  laid  her  action, 
and  she  must  pay  the  expenses.  G.  H.  T." 

Act,  Cormack — AIL  Leith. 


All  communications  for  the  Editor  to  be  addressed  to  the  care  of  the 
Publishers,  Messrs.  T.  &  T.  Clark,  S8  George  Street,  Edinburgh, 
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A  Monopoly  Menaced. — Mr.  Littler,  Q.C.,  is  in  a  rage.  He 
wrote  to  The  Times  of  22nd  January  to  inform  the  world  of 
the  fact  The  cause  of  his  losing  his  self-control  on  this 
occasion  is  the  Private  Bill  Legislation  (Scotland)  Bill  now 
before  Parliament.  This  English  barrister  cannot  get  words 
stroDg  enough  to  express  his  ill -humour.  "The  Bill  is 
mischievous,  and  I  say  unconstitutional."  "  I  say  deliberately 
the  proposal  is  ludicrous."  "  This  is  worse  than  a  useless,  it 
is  a  most  mischievous  Bill."  *'  The  very  worst  Bill,  in  my 
jadgment,  that  the  pi'esent  or  the  last  Government  ever  pro- 
duced." "  It  passes  comprehension  how  such  a  measure  could 
ever  have  been  seriously  put  into  a  Queen's  Speech."  These 
are  a  few  of  Mr.  Littler's  references  to  a  proposal  which  has 
met  with  very  general  approval  throughout  Scotland.  He 
says,  "  I  either  have,  or  ought  to  have,  some  knowledge  of  the 
subject"  We  also  were  of  that  opinion  imtil  we  read  his 
letter.  Having  read  it,  we  now  hold  the  contrary  opinion. 
This  Englishman  may  know  a  few  tricks  of  fence,  and  may 
have  at  his  finger-ends  the  twists  and  turns  of  a  by  no  means 
complicated  machinery.  But  he  certainly  can  know  nothing 
of  Scottish  feeling  on  the  subject,  for  he  concludes  his  bad- 
tempered  composition  with  this  amazing  piece  of  audacity : — 
**  Its  only  friends,  so  far  as  I  can  learn,  are  some  busy-bodies 
from   the   Itoyal   burghs  and    some    briefless   advocates    in 
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Edinburgh."  How  about  its  only  enemies?  Some  party 
schemers  in  the  Eadical  burghs  and  some  parliamentary 
counsel  in  London !  Mr.  Littler,  by  the  familiar  figure  (or 
fallacy)  of  anticipation,  meets  such  an  accusation  as  against 
his  disinterested  self.  This  is  his  modest  statement : — *'  I 
suspect  that  the  result  would  be  that  I  should  pecuniarily 
benefit,  for  no  one  supposes  that  in  Scotland  they  will  not,  at 
all  events  for  some  years  to  come,  seek  the  benefit,  like  all 
other  suitors,  of  technical  knowledge  and  experience ; "  and  the 
public  are  respectfully  informed  that  Mr,  Littler's  terms  are 
up,  and  that  the  luxury  of  bringing  him  "  to  their  own  fireside  " 
will  cost  a  deal  of  money.  He  characterises  the  Commission, 
which  is  to  be  established  by  the  Bill,  as  the  worst  that  could 
be  got  for  the  particular  purpose  in  view.  "  Number  One," 
he  says,  "  is  to  be  a  judge  of  the  Court  of  Session.  I  doubt 
if  any  one  of  them  (sic)  ever  put  his  nose  (sic)  in  a  Private 
Bill  Committee.  Many  have  never  sat  in  Parliament,  and 
even  more  than  the  English  judges  they  go  by  rule  and 
precedent."  The  last  statement  will  be  news  to  most  people. 
For  slipshod  argument  and  boldness  of  assertion,  Mr.  Littler's 
letter  preserves  the  best  traditions  of  the  London  Parlia- 
mentary Bar.  He  never  had  a  more  hollow  and  preposterous 
cause  to  advocate,  and  he  never  made  a  greater  mess  of  it. 

• 

Professor  Williams,  V.S.,  for  tlie  Defence. — Are  veterinary 
surgeons  legally  entitled  to  appear  on  behalf  of  accused 
persons  in  Police  Courts  ?  It  is  our  humble  opinion  that 
they  ai-e  not.  The  daily  newspapei-s  report  that  on  the  14th 
January,  at  the  Leith  Police  Court,  a  waggon-driver,  named 
Charles  Kutherford,  pleaded  not  guilty  to  a  charge  of  having, 
on  a  certain  day,  in  a  certain  place,  cruelly  ill-treated  and 
tortured  a  horse  under  his  care,  by  causing  it  to  draw  a  waggon 
while  lame  and  sufifering  from  a  severe  sprain  on  the  right  fore- 
leg. "  He  was  defended,"  says  the  Scotsman,  "  by  Professor  W. 
0.  Williams,  of  the  New  Veterinary  College,  Edinburgh."  We 
do  not  enter  into  the  merits  of  the  case.  There  was  evidence, 
skilled  and  other,  in  support  of  the  prosecution  ;  Professor 
Williams  was  not  successful  in  his  defence;  the  presiding 
magistrate  found  the  charge  proven,  and  fined  the  accused 
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10&,  with  the  alternative  of  seven  days'  imprisonment, — all  of 
which  is  very  satisfactory  in  its  way,  and  calls  for  no  com- 
ment What  we  are  puzzled  over  is  how  Professor  W.  0. 
Williams,  of  the  New  Veterinary  College,  Edinburgh,  came  to 
appear  in  the  Police  Court  to  conduct  the  defence  of  a  prisoner. 
We  should  be  glad  to  be  informed  of  any  authority  at  com- 
mon law,  or  of  any  statutory  provision,  which  gave  the 
professor  the  right  to  appear  in  such  a  capacity.  An  accused 
person  may  conduct  his  own  defence.  If  he  does  not  wish  to 
do  so,  he  may  be  represented  by  a  qualified  legal  practitioner. 
We  have  heard  of  some  isolated  exceptions  to  this  rule  in  the 
Edinburgh  Police  Courts.  Such  exceptions,  however,  would 
not,  we  venture  to  think,  stand  the  test  of  inquiry.  Professor 
Williams  s  own  explanation  of  his  conduct  does  not  seem  to 
improve  matters.  According  to  the  Scotsman  report,  he  ex- 
plained that  he  had  been  called  as  a  witness  in  the  case,  but, 
OQ  finding  that  no  one  was  to  conduct  the  case,  he  took  up 
the  task  !  The  professor,  apparently,  gave  evidence  also  ;  for 
he  is  stated  to  have  said,  in  "  addressing  the  Court  at  the  close 
of  the  evidence,"  that  there  was  a  tyrannical  body  of  men 
going  about  who  were  totally  inexperienced  in  the  manage- 
ment of  horses,  and  the  horse  which  had  the  cleanest  tendon 
of  any  in  the  stable  (a  moderate  form  of  assertion)  had  been 
stopped  from  work  purely  on  these  ignorant  men's  statements. 
We  venture  to  suggest  that  Professor  Williams  should  in  future 
confine  himself  to  discharging  the  duties  of  an  expert  witness, 
and  that,  should  he  on  another  occasion  take  up  the  task  of 
defending  an  accused  person,  objection  should  be  taken  to  his 
locus  standi. 

• 

The  Railway  Strikes.  —  On  the  merits  of  the  dispute 
between  the  railway  employers  and  the  railway  employed  we 
make  no  comments ;  nor  do  we  speak  of  the  interest  which, 
from  the  standpoint  of  safety  in  travelling,  the  general  public 
may  have  in  certain  of  the  claims  made  by  the  employed. 
With  the  rights  and  wrongs  of  these  we  have  not  at  present 
to  do.  But,  as  a  legal  journal,  interested  in  the  just  and  due 
administration  of  the  existing  law,  we  must  deplore  many  of 
the  features  of  the  recent  strike.    Criminal  acts,  grossly  reck- 


60  EDITORUL. 

less  and  wicked,  have  been  frequent,  and  call  for  exemplaiy 
punishment  when  guilt  has  been  brought  home  to  the  perpe- 
trators. Placing  stones  and  other  obstructions  on  the  line, 
interfering  with  "  points,"  throwing  stones  at  passing  trains, 
are  instances  of  crime  of  a  peculiarly  dastardly  and  revolting 
nature.  Then,  too,  riot,  intimidation,  molestation  of  workmen 
pursuing  their  calling,  and  the  like,  are  all  flagrant  breaches 
of  the  existing  law,  and  many  such  cases  are  alleged  to  have 
occurred  during  the  past  few  weeks.  Besides  all  these 
matters  of  a  criminal  kind,  there  are  delicate  questions  of 
civil  law,  such  as  desertion  of  service.  These  latter  are  being 
fought  out  in  the  civil  Courts ;  and  no  doubt  existing  rights 
and  remedies  are  adequate  as  regards  the  parties  directly 
concerned.  But,  looking  to  a  placard  paraded,  presumably 
in  the  interests  of  those  on  strike,  warning  the  public  against 
travelling,  as  being  in  the  circumstances  extremely  dangerous, 
it  would  seem  to  be  a  question  whether  the  public  have  not 
in  this  respect  a  grievance  too.  Section  5  of  the  Conspiracy 
and  Protection  of  Property  Act,  1875(38&39  Vict  c.  86) 
provides  that,  "Where  any  person  wilfully  and  maliciously 
breaks  a  contract  of  service  or  of  hiring,  knowing,  or  having 
reasonable  cause  to  believe,  that  the  probable  consequences 
of  his  so  doing,  either  alone  or  in  comUnatum  vrith  others, 
will  be  to  endanger  human  life,  or  cause  serious  bodily 
injury,  or  to  expose  valuable  property,  whether  real  or 
personal,  to  destruction  or  serious  injury,  he  shall,  on  convic- 
tion thereof,"  be  liable  to  a  penalty  not  exceeding  £20,  or  to 
be  imprisoned  for  a  term  not  exceeding  three  months,  with  or 
without  hard  labour. 

• 

Knife  and  Fork  Negligence. — If  what  we  hear  be  true,  a 
somewhat  nice  point  in  the  law  of  contributory  negligence 
was  tried  in  Germany  the  other  day.  A  citizen  of  that 
empire,  while  travelling  on  a  railway,  took  on  board  at  one 
station  a  luncheon  basket,  which  he  intended  to  deliver  up 
empty  at  the  next.  In  the  midst  of  his  enjoyment  of  bis 
luncheon  the  train  abruptly  stopped,  with  the  result  that  the 
sudden  jerk  caused  this  gentleman  to  inflict  on  his  cheek  a 
huge  gash  with  a  knife,  which  at  the  moment  he  had  in  close 
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proximity  to  his  mouth.  We  should  have  thought  that  in  a 
duelling  country,  where  scars  are  cherished  as  marks  of 
honour,  and  counted  as  scalps  are  by  the  Indian,  this  traveller 
would  have  welcomed  such  a  mishap.  He,  however,  sued  the 
railway  folk  for  damages ;  and  in  defence  there  was  stated 
the  plea  of  contributory  negligence.  It  was  ultimately 
decided  that  this  plea  must  prevail ;  inasmuch  as,  although 
the  traveller  had  a  perfectly  legal  right  to  fill  his  mouth  by 
means  of  his  fork,  he  must  be  held  to  feed  himself  with 
his  knife  at  his  own  risk  and  peril !  Universal  custom 
apparently  counts  as  nothing  in  the  Law  Courts  of  Germany. 


Special  Hrttclee. 


REGISTRATION  LAW  OF  1890. 

By  John  C.  Guy,  Advocate. 

No  great  question  of  principle  has  been  involved  in  the 
decisions  of  the  recent  Registration  Appeal  Court.  A  number 
of  cases,  however,  have  been  decided  which  will  affect  the 
interests  of  a  large  number  of  voters.  The  most  important 
case  decided  was  the  case  of  Falconer  v.  Lessels  (not  yet 
reported).  The  decision  in  this  case  was  to  the  effect  that  it 
is  incompetent  to  combine  the  occupancy  of  a  dwelling-house 
successively  with  the  occupancy  of  lodgings.  It  thus  follows 
that  a  person  who  may  have  been  on  the  roll  for  years  as  a 
lodger,  will  be  struck  off  the  roll  for  a  year  if  he  takes  a 
house  and  occupies  it  as  a  tenant  We  apprehend  that  the 
same  decision  would  follow  if  a  lodger  were  to  buy  a  house 
for  his  own  occupancy.  The  ratio7iale  of  the  decision  is,  that 
the  two  kinds  of  qualifications  are  quite  distinct,  and  are 
based  on  different  enactments,  and  that  they  cannot  be  com- 
bined with  one  another,  unless  such  combination  is  expressly 
provided  by  the  Election  Statutes.  The  statutes  do  pro- 
vide for  successive  occupancy  of  different  premises.  This  has 
been  held  to  apply  where  the  occupancy  has  been  in  both  ^  I 
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cases  that  of  a  dwelling-house  or  other  heritable  subjects.    It 
has  also  been  held  to  apply  where  in  both  cases  the  qualifying 
subjects  were  lodgings.     It  has  also  been  decided  that  it  is 
incompetent  to  combine  ownership  with  occupancy,  and  vice 
versa.     This  last  rule  was  in  a  measure  relaxed  in  burghs  by 
the  Eeform  Act  of  1868  (31  &  32  Vict.  c.  48),  so  far  as 
regards  dwelling-houses,  that  Act  instituting  the  inhabitant- 
occupier  franchise,  which  is  defined  to  be  occupancy  of  a 
dwelling-house,  for  the  requisite  period,  under  certain  con- 
ditions, whether  as  ovmer  or  tenant.     Now  it  is  decided  that 
occupancy  of  lodgings  cannot  be  combined  with  any  other 
kind  of  occupancy.    Although  the  decision  in  Falconer  v.  Lcssds 
shows  a  case  of  extreme  hardship,  and  a  case  which  must  be 
of  very  frequent  occurrence,  it  would  be  idle  for  us  to  dispute 
the  legality  of  the  decision.    Indeed,  we  took  the  opportunity, 
in  an  article  on  "  Anomalies  of  Franchise  Law  "  (vol.  xxxix. 
p.  402),  to  express  an  opinion  on  this  very  point,  in  con- 
formity with  the  decision  which  has  just  been  given.     But 
the  decision  is  the  result  of  our  franchise  law  being  based 
upon  a  number  of  statutes  which  repealed  very  little,  and 
each  of  which  has  introduced  new  provisions,  without  suffi- 
cient regard  having  been  paid  to  the  effect  of  those  new  pro- 
visions on  those  already  existing. 

The  successive  occupancy  we  have  referred  to  only  applies 
to  successive  occupancy  within  one  constituency.  Section  10 
of  the  Redistribution  of  Seats  Act,  1885  (48  &  49  Vict 
c.  23),  provides  that  "  the  occupation  in  immediate  suc- 
cession of  different  premises  situate  within  a  parliamentary 
borough,  shall,  for  the  purpose  of  qualifying  a  person  for 
voting  in  any  division  of  such  borough  in  respect  of  occupa- 
tion (otherwise  than  as  a  lodger),  have  the  same  effect  as  if 
all  such  premises  were  situate  in  that  division  of  the  borough 
in  which  the  premises  occupied  by  such  person  at  the  end  of 
the  period  of  qualification  are  situate."  By  implication,  it 
would  appear,  therefore,  that  it  is  incompetent  to  combine 
occupation  of  lodgings  in  one  division  of  a  borough  with 
occupation  of  lodgings  in  another  division  of  the  same 
borough.  The  Sheriff  of  the  Lothians  (Crichton)  so  de- 
cided this  point,  and  it  is  unfortunate  that  the  opportunity 
was  not  taken  of  having  the  point  settled  by  the  Appeal 
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Court  Probably  the  Sheriff's  decision,  on  a  strict  reading  of 
the  statute,  is  correct,  but  there  is  obviously  a  flaw  in  the 
statute,  which  is  capable  of  easy  explanation,  and  it  is 
possible  that  the  Appeal  Court  might  consider  the  explana- 
tion sufficient  to  exclude  the  implication.  The  lodger 
qualification  in  England  is  different  in  several  essential  points 
from  the  lodger  qualification  in  Scotland.  One  of  these 
differences  is  that  in  England  the  lodgings  occupied  for  the 
qualifying  period  must  be  in  the  same  house.  In  Scotland 
it  is  enough  that  they  be  occupied  successively  within  the 
same  constituency,  or,  in  the  case  of  divided  boroughs, 
within  the  same  division.  It  is  obvious,  therefore,  that  the 
framers  of  the  statute  (which  applies  to  the  whole  United 
Kingdom)  had  this  peculiarity  of  the  law  of  England  in  view 
when  they  inserted  the  provision  which  we  have  quoted, 
and  were  either  in  ignorance  of,  or  disregarded,  the  difference 
between  the  Scottish  and  English  law  on  this  point.  At 
any  rate,  if  the  Sheriff's  decision  is  correct,  it  follows,  with 
apparently  no  reason  for  the  distinction,  that  an  occupant  or 
inhabitant-occupier  may  move  from  one  division  of  a  borough 
to  another  without  losing  his  vote,  while  a  lodger  in  doing 
the  same  does  lose  his  vote. 

An  important  case  was  decided  by  the  Appeal  Court 
relative  to  the  lodger  qualification  {Gray  v.  Deuchar,  1st 
December  1890,  28  S.  L.  R  168).  The  point  the  Court  had 
to  consider  was  the  construction  of  that  part  of  section  4 
of  the  Reform  Act  of  1868  (31  &  32  Vict,  a  48),  which 
provides  for  the  occupancy  of  lodgings  separately  and  as  sole 
tenant  The  occupancy  which  the  section  enacts  as  necessary 
is  occupancy  "  as  a  lodger  in  the  same  borough,  separately 
and  as  sole  tenant,  for  the  twelve  months  preceding  the  last 
day  of  July  in  any  year,  of  lodgings  of  a  clear  yearly  value, 
if  let  unfurnished,  of  ten  pounds  or  upwards."  It  was  not 
disputed  that  the  claimant  was  a  lodger.  He  had  the  sole 
use  or  occupancy  for  the  qualifying  period  of  a  back  bedroom 
in  a  half-flat  house,  and  the  joint  use  or  occupancy  of  the 
dining-room,  drawing-room,  and  bath-room.  The  clear  annual 
value  of  the  claimant's  rights  of  use  or  occupation  aforesaid 
was  admittedly  sufficient,  but  the  value  of  the  bedroom  alone 
was  insufficient     The  question  for  the  Court  was  whether 
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the  joint  use  of  the  dining-room,  dmwing-room,  and  bath- 
room by  the  claimant  could  be  reckoned  as  part  of  a  lodger 
qualification.  The  Court  unanimously  answered  the  question 
in  the  negative,  Lord  Einnear  expressing  himself  that  "  the 
right  of  a  sole  tenant  to  the  exclusive  occupancy  of  his 
lodgings  excludes  a  landlord  just  as  clearly  as  a  joint  tenant." 
Subject,  therefore,  to  the  statutory  provision  which  enables 
two,  but  not  more  than  two,  lodgers  to  be  enrolled  as  joint 
occupants  of  lodgings,  provided  the  lodgings  jointly  occupied 
are  of  the  annual  value,  if  let  unfurnished,  of  £20  or 
upwards,  it  follows  from  this  decision  that,  no  matter  what 
the  value  of  a  person's  lodgings  may  be,  he  is  not  entitled  to 
be  enrolled  unless  he  has  the  sole  and  exclusive  occupancy 
of  so  much  of  his  lodgings  as  are  of  the  unfurnished  value 
of  £10.  We  understand  that  this  decision  will  reverse  what 
has  been  the  practice  of  the  assessors,  and  that  in  future 
years  a  large  number  of  lodgers  who  have  enjoyed  the  franchise 
will  be  disqualified. 

The  Court  decided  two  cases  which  bear  on  the  unsettled 
question  of  double  residence.  These  cases  are  Smith  v. 
Falconer,  1st  December  1890,  28  S.  L.  E.  165,  and  Stewart 
v.  MFadzm,  14th  December  1890  (not  yet  reported).  In 
the  former  of  these  two  cases,  the  claimant,  who  was  the 
Sheriflf-Substitute  of  Forfarshire  at  Dundee,  claimed  to  be 
enrolled  in  respect  of  his  being  owner  of  a  dwelling-house  in 
Edinburgh,  where  his  wife  and  family  resided,  and  where 
he  himself  resided  at  certain  times.  Under  the  Act  2  &  3 
William  IV.  c.  65,  sec.  11,  residence  in  the  burgh,  or 
within  seven  miles  thereof,  is  an  essential  of  the  burgh 
franchise.  But  the  Act  1  &  2  Vict.  c.  119,  sec.  5, 
provides  that  every  salaried  Sheriff-Substitute  shall  reside 
personally  within  his  sheriffdom,  and  shall  not  be  absent 
therefrom  for  more  than  six  weeks  in  any  year,  or  more  than 
two  weeks  at  any  one  time.  The  Court  presumed  that  the 
Sheriff-Substitute  was  complying  with  the  latter  statute,  and 
that  his  true  residence  was  in  Dundee,  and  held  that  his 
residence  in  Edinburgh  was  merely  incidental,  and  that  such 
residence  did  not  comply  with  the  provisions  of  the  former 
statute. 

In  the  case  of  Stewart  v.  iTFadzen,  the  claimant's  principal 
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residence  was  iu  Glasgow,  where  he  resided  with  his  family 
for  eight  or  nine  months  of  each  year.  He  was  tenant, 
however,  of  a  dwelling-house  in  the  county  of  Bute,  where  he 
resided  for  two  or  three  months  continuously  each  summer, 
and  occasionally  for  a  few  days  at  a  time.  The  rental  of 
the  dwelling-house  was  insufficient  to  entitle  him  to  be 
enrolled  under  the  £lO  county  occupancy  franchise.  The 
question  which  the  Court  had  to  determine,  therefore,  was 
whether  the  claimant  was  an  inhabitant-occupier  in  the  county 
of  Bute.  Lord  Trayner,  who  gave  the  opinion  of  the  Court, 
while  reserving  his  opinion  as  to  whether  a  man  might  not 
have  two  residences  in  the  sense  of  the  statute,  held  that  his 
residence  did  not  constitute  sufficient  residence  to  support  his 
claim. 

In  the  case  of  Falconer  v.  Dunlop  (1st  December  1890, 
28  S.  L.  E.  167),  a  lodger  who  resided  in  his  lodgings  during 
nine  months  in  the  year,  but  was  absent  during  the  remaining 
three  months,  was  held  to  have  been  resident  during  the 
statutory  period.  During  the  three  months  he  was  absent  in 
the  country,  the  other  inhabitants  of  the  house  were  also 
absent,  and  the  house  was  shut  up,  but  he  had  access  to  it 
at  any  time  he  desired. 

These  were  all  the  cases  of  importance  decided  by  the 
Registration  Appeal  Court  of  1890.  As  we  indicated  at  the 
outset,  no  very  important  principle  is  involved  iu  any  of  them. 
But  all  of  them  are  illustrations  of  the  necessity  for  the 
codification  and  extension  of  the  Scottish  Law  of  Franchise 
and  Eegistration. 
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The  equal  treatment  of  rich  and  poor  litigants  is  a  hard 
problem  of  jurisprudence.  The  infringement  of  a  legal  right 
entitles  the  person  in  whom  it  is  vested  to  invoke  the  aid  of 
a  Court  of  law  in  vindicating  that  right ;  but,  per  contra,  the 
person  who  is  said  to  have  infringed  it,  is  entitled  to  protection 
against  wrongful  litigation  when  his  adversary  cannot  repay 
the  costs  thereby  incurred.  Too  much  strictness  in  placing  a 
curb  upon  impecunious  litigants,  may  lead  to  the  denial  of 
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justice  to  a  poor  man ;  too  great  laxity  in  applying  the  curb 
may  render  the  moneyed  classes  a  prey  to  those  whose  love  of 
litigation  is  in  inverse  ratio  to  their  ability  to  pay  for  it.  The 
law  of  Scotland  offers  a  solution  of  this  problem.  The  Courts 
are  free  to  all;  but  the  zeal  of  an  impecunious  litigant  is 
tempered  by  two  checks — the  Eerait  to  reporters  to  say 
whether  he  has  a  probabilis  causa  litigandi,  and  the  Order  to 
find  caution  for  expenses.  There  was  formerly  a  more  power- 
ful check  than  either,  imposed  by  the  dread  of  incarceration 
in  virtue  of  the  decree  for  expenses ;  but  the  practical 
abolition  of  civil  imprisonment  makes  that  measure  no  longer 
a  terror  to  litigants  of  the  penniless  sort  Of  the  two  checks 
we  have  named,  the  remit  to  reporters  being  possible  only 
where  the  party  chooses  to  apply  for  leave  to  sue  or  defend  in 
forma  pauperis,  cannot  be  made  available  in  the  ordinary  case, 
and  therefore  the  restraint  which  is  most  generally  useful  is 
the  order  to  find  caution  for  expenses. 

There  are  three  great  principles  ruling  this  question  which 
may  be  stated  here  to  save  repetition.  Firstly,  and  most 
important,  the  granting  or  refusing  a  motion  that  a  litigant  be 
ordered  to  find  caution  for  expenses,  is  an  incidental  step  of 
process  which  is  absolutely  in  the  discretion  of  the  Court 
The  judicial  mind  comes  to  the  consideration  of  each  case  free 
and  unbiassed,  and,  although  the  course  of  prior  decisions  is 
not  overlooked,  the  judgment  is  governed  by  the  justice  and 
propriety  of  the  case  which  is  before  the  Court  The  usual 
inquiry  is,  whether  it  is  right  and  proper  and  less  hard  that  one 
litigant  shall  be  ordered  to  find  caution,  than  that  the  other 
litigant  shall  be  compelled  to  litigate  with  one  who  has  not  a 
penny  to  meet  expenses.  The  answer  to  that  inquiry  depends 
on  the  circumstances  of  each  case.  Secovdly,  in  the  exercise 
of  its  discretion,  the  Couit  will  also  be  guided  by  the  interests 
of  public  justice,  and  will  not  be  induced  to  make  any  order 
inconsistent  with  these  interests  on  account  of  charitable 
considerations  or  representations  of  individual  hardship 
Thirdly,  absolute  impecuniosity  is  never  taken  as  the  sole 
ground  for  making  a  party  find  caution  for  expenses.  The 
Court  may  pronounce  such  an  order  against  an  absolutely 
impecunious  litigant,  if  his  case  is  suspicious  or  disreputable, 
if  its  success  is  improbable,  if  his  conduct  of  the  cause  has 
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been  objectionable,  if  there  has  been  mora  in  raising  proceed- 
ings, or  if  any  other  matter  transpires  to  influence  the  Court 
in  the  exercise  of  its  equitable  jurisdiction ;  but  never  solely 
because  he  is  impecunious. 

Subject  to  these  fundamental  rules,  the  result  of  the 
decisions  on  this  subject  may  be  summarised  in  the  two 
following  propositions : — 

I.  A  litigant,  who  is  divested  of  his  means  in  consequence 
of  his  estates  having  been  sequestrated,  or  of  his  being  the 
subject  of  a  decree  of  cessio  bonorum,  or  of  his  having  executed 
a  disposition  omnium  honorum,  or  of  his  having  granted  a 
trust-deed  for  behoof  of  his  creditors,  who  has  not  received 
his  discharge  from  a  competent  Court  or  other  appropriate 
authority,  and  whose  trustee  declines  to  sist  himself  as  a  party 
to  the  action, — has  usually  been  ordered  to  find  caution  for 
expenses. 

Eocccptions:  (1)  Where  he  is  defending  his  person  from 
arrest,  his  estates  from  sequestration,  or  himself 
against  an  action  founded  upon  a  serious  charge, 
such  as  fraud. 

(2)  Where  he  is  vindicating  his  reputation  from  a  slander 

uttered,  or  seeking  reparation   for  bodily  injuries 
sustained,  both  subsequent  to  the  bankruptcy. 

(3)  Where    he   is    suing    upon    a   contract    entered    into 

subsequent  to  and  in  knowledge  of  the  bankruptcy. 

(4)  Where  he  is  suing  his  trustee  for  an  accounting,  or  the 

trustee  has  otherwise  a  personal  interest  in  the  suit. 

(5)  Where  he  is  maintaining  fairly  a  probable  ground  of 

defence,  or  is  supporting  on  appeal  a  judgment  in  his 
favour  pronounced  in  Court  prior  to  his  bankruptcy. 

(6)  Where  he    is   able,    by   documents  or  admissions,  to 

establish  a  prima  facie  case. 

II.  A  litigant,  who  is  not  divested  of  his  means  in  the 
manner  stated,  but  is  merely  impecunious,  has  not  usually 
been  ordered  to  find  caution  for  expensea 

Exceptions:  (1)  Where  he  is  a  fugitive  from  his  creditors. 

(2)  Where  his  case  is  ex  facie  of  a  questionable  nature. 

(3)  Where  success  in  his  action  is  eof facie  improbable. 
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(4)  Where  he  is  suing  an  actio  popularis,  and  is  not  the 

true  dominns  litis,  but  a  mere  screen  put  up  to  cover 
richer  men. 

(5)  Where  he  has  applied  for  the  benefit   of  the  Poors' 

Boll,  and  the  reporters  have  found  that  he  has  no 
probabilis  causa  litigandi. 

These  propositions  are  not  arbitrary.  There  are  intelligible 
principles  underlying  them,  which  are  worthy  of  attention,  as 
they  appear  to  be  frequently  misunderstood.  When  a  person 
becomes  divested  of  his  estate  by  bankruptcy,  his  trustee  is 
vested  in  that  of  which  the  bankrupt  is  divested.  If  a 
right  of  property  has  been  infringed,  which  prior  to  the 
bankruptcy  was  vested  in  the  bankrupt,  it  is  for  the  trustee, 
in  whom  after  the  bankruptcy  the  right  is  vested,  to  take 
such  steps  in  a  Court  of  law  for  the  vindication  of  that  right 
as  he  may  deem  expedient.  The  trustee  may  not  choose  to 
take  any  step  in  the  matter,  and  in  that  case  he  is  held  to 
abandon  the  right  which  has  been  infringed,  and  the  bank- 
rupt may  take  it  up.  But  that  right,  which  has  still  to  be 
established  to  the  satisfaction  of  a  Court,  and  the  existence  of 
which  is  so  doubtful  that  the  trustee  declines  to  interfei*e  for 
its  vindication,  is  the  only  property  which  belongs  to  the 
bankrupt.  If  his  action  fails,  he  has  nothing  wherewith  to 
pay  his  opponent's  expenses.  Hence  the  rule  that  the  Court 
will  generally  order  such  a  person  to  find  security  for  costs. 
This  principle  is  well  illustrated  in  the  case  of  Thornton 
(1845,  8  D.  87),  where  the  pursuer  had,  in  the  disposition 
omnium  bonorum,  expressly  reserved  right  to  pursue  that 
particular  action.  The  claim  sued  for  was  his  only  asset,  and, 
lest  his  suit  should  fail,  he  was  ordered  to  find  caution  for 
the  expenses.  On  the  other  hand,  poverty  of  itself  dissolves 
no  right,  and  there  are  rights,  other  than  rights  of  property, 
of  which  bankruptcy  does  not  divest  a  man — such  as  the 
rights  of  personal  freedom,  of  vindicating  his  reputation, 
of  obtaining  reparation  for  bodily  injuries,  of  earning  his 
livelihood,  and  of  calling  upon  his  trustee  for  an  accounting. 
If  a  poor  man  applies  to  the  Court  for  redress,  or  if  a  bank- 
rupt seeks  its  aid  in  protecting  one  of  those  rights  of  which 
his  bankruptcy  has  not   divested  him,  the  Court   will   be 
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unwilling  to  order  either  of  them  to  find  caution  for 
expenses,  unless  there  is  something  in  the  nature  of  the  suit 
or  the  conduct  of  the  litigant  which  makes  such  an  order 
necessary.  More  especially,  if  a  bankrupt  is  not  pursuing 
but  defending  an  action,  the  Court  is  in  general  reluctant  to 
hamper  him  with  such  an  order,  unless  his  defence  is 
improbable,  or  is  a  special  one  which  throws  a  considerable 
onus  of  proof  upon  him,  or  where  he  has  taken  his  case  out  of 
the  hands  of  his  trustee  and  persists  in  going  on  with  a 
vexatious  litigation,  or  where  he  challenges  the  validity  of  a 
document  founded  upon  by  the  pursuer  and  thus  places  him- 
self in  loco  adoris. 

It  has  been  argued  that  the  application  of  these  principles 
must,  to  some  extent,  depend  on  the  question  whether  the 
ground  of  action  has  arisen  prior  or  subsequent  to  the 
bankruptcy.  As  a  general  rule  the  question  is  immaterial, 
provided  the  bankrupt  is  undischarged,  but  a  distinction  has 
been  drawn  from  the  nature  of  the  grounds  of  action.  When 
the  cause  of  action  has  arisen  out  of  dealings,  it  is  of  no 
consequence  whether  such  dealings  took  place  before  or  after 
the  bankruptcy,  provided  they  were  not  transacted  in 
knowledge  of  it.  Even  where  the  bankrupt  has  been  dis- 
charged he  has  not  been  allowed  to  pursue  an  action 
founded  upon  dealings  prior  to  his  bankruptcy  unless  he  has 
been  retrocessed  as  regards  that  asset  {Oraham,  1871,  9  M. 
798).  There  is,  however,  a  difference  made  in  the  extent  to 
which  caution  is  ordered  when  the  bankruptcy  occurs  after  the 
litigation  has  begun.  Under  these  circumstances  it  has  been 
limited  to  the  expenses  incurred  subsequent  to  the  bank- 
ruptcy, for  the  reason  that,  previous  to  bankruptcy,  the 
litigant  was  entitled  to  carry  on  the  process,  and  did  no 
wrong  {Bamsay,  1847,  10  D.  234).  When  the  cause  of 
action  has  arisen,  not  out  of  dealings  but  from  acts  for  which 
reparation  is  sought,  the  Court  has  held  that  the  trustee  is 
entitled  to  sist  himself  and  claim  the  solatium,  where  the  acts 
complained  of  happened  prior  to  the  bankruptcy  {Thorn,  1857, 
19  D.  721).  Where  these  acts  happened  subsequent  to  the 
bankruptcy  the  bankrupt  has  been  required  to  find  caution 
for  expenses  (Lave,  1835,  13  S.  448). 
A  question  is  sometimes  raised  as  to  what  is  meant  by 
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"undischarged."  In  the  case  of  OUchrist  (1847,  10  D.  149) 
a  number  of  the  creditors  had  signed  a  minute  consenting  to 
restore  the  bankrupt  to  the  management  of  his  estate;  but 
the  device  was  of  no  avail.  Seeing  that  the  Act  47  &  48 
Vict  c.  16,  sec.  3,  defines  an  undischarged  bankrupt  as  one 
who  has  not  received  his  discharge  from  a  competent  Court 
in  Scotland,  the  answer  to  the  question  is  sufficiently  plain 
in  a  process  of  sequestration  or  cessio  honorum.  In  a  volun- 
tary trust  the  answer  is  provided  by  the  terms  of  the  trust- 
deed. 

A  few  words  may  be  added  in  regard  to  the  practical 
application  of  the  curb.  In  the  case  of  an  undischarged 
bankrupt  the  Court  first  orders  the  process  to  be  intimated  to 
his  trustee.  The  latter  may  sist  himself  as  a  party  to  the 
action,  or  he  may  decline  to  do  so.  If  he  declines,  an  order 
for  caution  may  be  pronounced,  when  the  Court  tliinks  it  will 
meet  the  justice  of  the  case.  Where  the  litigant  is  not 
bankrupt,  but  in  great  poverty,  the  Court  has  made  an  alter- 
native order,  that  he  shall  apply  for  leave  to  sue  in  forma 
pauperis,  with  certification  that,  if  he  does  not  do  so,  or  if  he 
fails  to  satisfy  the  reporters  that  he  has  a  probdbUis  causa 
litigandi,  caution  will  be  ordered  (Hunter,  1874,  1  E.  1154). 
In  either  case,  if  an  order  to  find  caution  is  pronounced,  the 
party  must,  within  a  limited  time,  find  not  only  a  cautioner 
but  an  attestor,  who  will  certify  the  sufficiency  of  the 
cautioner.  If  the  cautioner  or  his  attestor  dies,  resigns,  or 
becomes  bankrupt,  another  must  be  found.  The  action  will 
be  dismissed  or  judgment  given  against  the  litigant,  as  the 
case  may  be,  should  he  fail  to  discharge  the  duties  laid  upon 
him  by  the  Court.  In  one  case  {Oliver,  1869,  8  M.  82)  the 
opponent  of  an  impecunious  litigant  induced  the  cautioner  to 
resign,  by  working  upon  his  fear  of  loss.  His  cleverness  was 
misapplied.  The  Court  refused  to  make  a  new  order  for 
caution,  holding  that  there  had  been  an  improper  interference 
with  the  cautioner,  and  in  place  of  securing  the  dismissal  of 
the  action,  the  unhappy  litigant  lost  the  security  for  his  costs. 

It  may  be  asked  whether  the  law  of  Scotland  has  oflfered 
the  best  solution  of  this  juristic  problem.  That  question 
need  not  be  answered  here ;  but  one  fact  may  be  pointed  out 
for  the  benefit  of  any  amateur  lawyer  who  is  prepared  to 
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suggest  several  infallible  schemes  for  meeting  the  difficulty : 
It  is  easy  to  put  a  bridle  upon  impecunious  litigants,  but  it 
is  not  easy  to  keep  the  bridle  from  being  made  au  instrument 
of  oppression.  H.  H.  B. 

Analysis  of  Authorities  ("  Impecunious  Litigants  "). 
Proposition  I. 


Galloway,  1822,  2  S.  41. 
Manuel  &  Co  ,  1826,  4  S.  881. 
Shepherd,  1829,  7  S.  680. 
Lyell,  1829,  8  S.  153. 
Swan,  1833,  11  S.  245. 
Love,  1835,  13  S.  448. 
A.  B.,  1836, 15  S.  158. 
Thomson,  1838,  16  S.  1374. 
Walker,  1843,  2  Bell  Ap.  57. 
Thornton,  1845,  8  D.  87. 
Gilchrist,  1847,  10  D.  149. 

1*/  Exception : — 

Clark  &  Robs,  1813,  17  F.  C.  294. 
Mcintosh,  1826,  4  8.  775. 
Robertson,  1833,  12  S.  70. 
Hooper,  1850,  12  D.  1309. 
Murray,  1856, 19  D.  44. 


Ramsay,  1847,  10  D.  234. 
Mackersey,  1850,  12  D.  1057. 
Oliver,  1869,  8  M*P.  82. 
Horn,  1872,  10  MT.  295. 
Clarke,  1884,  11  R.  418. 
Gray,  1884,  11  R.  1104. 
ColUer,  1884,  12  R.  47. 
Teulon,  1885, 12  R.  971. 
Stevenson,  1886,  13  R.  913. 
Scott,  1886,  13  R  1173. 
Ferguson,  etc.,  1889,  17  R.  282. 


Weepers,  1859,  21  D.  305. 
Stephen,  1860,  22  D.  1122. 
Young,  1875,  2  R.  599. 
Buchanan,  1880,  8  R.  220. 


2»d  £xce|)/iow;— Heggie,  1855,  17  D.  802 ;  Scott,  1885,  12  R.  1022. 
3rd  Exception  .—Young,  1836,  14  S.  794 ;  Bell,  1862,  24  D.  603. 
4<A£irc«>/fofi:— Stephen,  1860,  22  D.  1122;  Burnett,  1877,  14  S.  L.  R. 

616;  Ritchie,  1881,  8  R.  747. 
hth  Exception. "-T&yloT,  1833,  6  W.  and  S.  301;  Bell,  1840,  2  D.  1460; 

Lang,  1858,  31  S.  J.  19. 
6(A  Erccpaon:— M'Alister,  1873, 1  B.  166 ;  Scott,  1885, 12  R  1022 ;  Thorn, 

1888, 15  R.  780. 


Proposition  II. 


Nicol,  1848,  11  D.  214. 
Potter,  1870,  8  M*P.  1064. 
Macdonald,  1882,  9  R  696. 


Thomson,  1882,  9  R  1101. 
lAwrie,  1888,  16  R  62. 
Macrae,  1889,  16  R  476. 


ht  Exception :-SianvLe],  1844,   6  D.   1259;  Maxwell,  1847,  9  D.   797; 

Carne,  1851,  13  D.  1253. 
^nd  Exception  .—Clarke,  1884,  11  R  418. 

^rd  Exception  i—Cs^Tue,  1851,  13  D.  1253  ;  Scott,  1886,  13  R.  1173. 
ith  Exception  .—Jenkins,  1869,  7  MT.  739. 
btk  Exception  :'-EunteT,  1874,  1  R  1154;    Robertaon,  1890,  28  S.  L. 

R18. 

NoTE.~Some  of  these  decisions  proceeded  upon  several  grounds,  and 
illustrate  more  than  one  branch  of  this  Analysis.  They  have,  therefore, 
been  classified  according  to  the  leading  points  of  which  they  are  illustrations. 
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PRIVATE  BILL  LEGISLATION. 

The  tone  of  the  Opposition  to  the  second  reading  of  the 
Private  Bill  Procedure  (Scotland)  Bill  is  far  from  creditable. 
It  is  a  great  misfortune  that  party  exigencies,  and  the  wire- 
pulling of  certain  railway  magnates  and  London  parliamentary 
lawyers,  should  have  converted  what  might  have  been  useful 
criticism  of  the  Bill  into  unreasonable  opposition  on  the  part 
of  a  number  of  the  Scottish  members  of  Parliament.  There 
are,  no  doubt,  parts  of  the  Bill  open  to  criticism,  and  on  these 
the  Government  are  prepared  to  receive  amendments.  Most 
of  such  moot  points  are  discussed  from  a  point  of  view,  in  the 
main  friendly  to  the  Bill,  in  the  following  letter  recently 
addressed  by  the  Secretary  of  the  Scottish  Private  Bill 
Legislation  Committee  to  the  Provost  of  Dundee,  commenting 
on  a  report  on  the  Private  Bill  Procedure  Bills  of  the  last  and 
of  the  present  sessions,  prepared  by  Mr.  Hay,  the  Dundee 
town-clerk     Mr.  Hay's  report  is  embodied  in  the  letter : — 

Edinburgh,  VMh  January  1891. 
The  Horvourahle  The  Provost  of  Dundee. 

Sir, — I  received  your  favour  of  31st  ultimo,  and  ako 
a  letter  from  the  town-clerk  enclosing  a  report  upon  the 
Bill  of  last  year,  which  Mr.  Hay  tells  me  is  still  under  con- 
sideration of  the  Town  Council.  It  is  a  matter  of  regret  to 
the  Scottish  Private  Bill  Legislation  Committee,  on  whose 
behalf  I  had  the  honour  of  communicating  to  you  the  arrange- 
ments for  the  deputation  which  waited  upon  the  Lord 
Advocate  on  Friday  last,  in  reference  to  the  question  of 
Private  Bill  Legislation,  that  a  public  body  of  the  importance 
of  your  municipality  (while  approving  of  the  principle  of 
taking  evidence  on  Private  Bills  at  the  locality  interested) 
should  not  have  taken  part  in  a  deputation  otherwise  so 
influential  and  so  representative  of  Scottish  opinion.  The 
deputation  was  attended  on  behalf  of  nearly  every  important 
municipal  and  commercial  corporation  in  Scotland  by  their 
representatives  on  the  Scottish  Private  Bill  Legislation  Com- 
mittee, or  by  members  specially  appointed  for  the  purpose. 
I  enclose  a  report  of  the  proceedings.     In  view  of  the  national 
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importance  of  the  subject,  I  am  instructed  to  communicate 
to  you  the  following  memoranda  on  the  town-clerk's  report. 

The  report  is  divided  into  three  paragraphs,  and  these  are 
dealt  with  seriatim.     The  first  paragraph  is  as  follows  : — 

"  In  section  3  the  Chairman  of  Committees  in  Parliament 
has  power  to  determine  whether  the  powers  sought  in  the 
Bill  are  of  exceptional  character  or  magnitude,  or  that  they  do 
not  exclusively  relate  to  Scotland.  If  he  shall  so  declare  on 
any  of  these  particulars,  then  the  Bill  cannot  be  dealt  with 
in  Scotland  under  the  new  mode,  but  must  go  on  at  West- 
minister as  at  present  This  power  is  too  extensive,  and  may 
deprive  the  public  of  the  benefit  of  the  measure  in  many 
very  important  matters  in  which  the  people  would  be  mosi 
closely  concerned.  There  might  also  be  railway  influences 
to  press  for  the  exceptional  consideration  of  their  Bills,  and 
probably  in  this  way  defeat  the  principal  object  of  the 
measura" 

This  paragraph,  as  it  stands,  is  not  applicable  to  the  present 
Bill,  though  it  was  so  to  the  measure  of  1889.  No  power  is 
given  to  the  Chairman  of  Committees  by  the  present  Bill  to 
determine  whether  the  powers  asked  by  any  private  Bill  are 
of  exceptional  character  or  magnitude  so  as  to  prevent  it  from 
coming  within  the  scope  of  the  new  system,  and  with  regard 
to  the  provision  in  the  present  Bill  that  the  private  Bills  to 
be  referred  to  the  proposed  Commission  must  exclusively 
relate  to  Scotland,  the  views  presented  to  the  Lord  Advocate 
in  the  report  which  was  handed  to  him  on  behalf  of  the 
deputation  as  setting  forth  their  criticism  of  the  present  Bill 
are  exactly  those  expressed  in  the  town-clerk*s  report.  .  .  . 

Tlie  second  paragraph  of  the  town-clerk's  report  is  as 
follows : — 

"I  think  the  appointment  of  paid  Commissioners  un- 
necessary ;  and  if  any  Commission  is  held  to  be  necessary  at 
all,  one  or  two  judges  of  the  Court,  or  one  judge  along  with 
the  Sheriff  of  the  county,  could  do  the  duty,  in  the  same  way 
as  two  judges  at  present  hear  evidence  and  report  on  Estate 
Bills,  or  discharge  other  special  business  remitted  to  them ; 
and  I  see  no  necessity  for  the  Board,  as  constituted  by  the 
Bill,  nor  for  a  Scotch  establishment  in  Edinburgh,  but  the 
judges  could  hear  the  evidence,  and  their  report  could   be 
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lodged  with  an  officer  in  the  Scotch  Secretary's  Department^ 
and  sent  by  him  direct  to  the  Clerk  of  Parliament  It  is 
indeed  a  very  general  opinion,  and  I  think  rightly  so,  that 
for  all  local  improvements,  including  water,  gas,  harbour 
amendments,  provision  for  these  works  might  very  properly 
be  made  by  the  authority  of  the  municipal  and  local 
authorities  on  the  principle  of  the  works  allowed  at  present 
by  way  of  special  powers  as  contained  in  the  General  Police 
and  Local  Acts,  and  considering  the  advertisements  required, 
and  the  power  of  review  allowed  in  these  orders,  there  is 
ample  protection  to  all  interested.  In  this  way  many  private 
Bills  in  Parliament  and  great  and  unnecessary  expense  on  the 
ratepayers  would  be  prevented." 

It  is  here  suggested :  (1)  That  the  proposed  Commission 
should  in  its  constitution  be  composed  of  lawyers  only,  and 
(2)  that  municipal  and  local  authorities  should  be  entrusted 
with  the  functions  at  present  performed  by  Parliamentary 
Committees  in  connection  with  private  Bills  regarding  all 
improvements,  including  water,  gas,  and  harbour  amendments. 
With  regard  to  (1),  it  is  submitted  for  consideration  that  in 
investigations  so  wide  and  involving  interests  so  many  and 
various  as  those  requiring  to  be  made  into  the  expediency  of 
private  Bills,  more  than  mere  legal  knowledge  is  required.  A 
purely  legal  tribunal  is  no  doubt  well  adapted  for  such  special 
inquiries  as  are  involved  in  Estate  Bills,  where  the  question 
is  one  of  disentangling  a  complicated  entail  or  the  like ;  but 
in  connection  with  the  many  and  various  interests  involved 
in  a  private  Bill,  the  practical  acumen  of  men  of  business,  and 
the  special  acquirements  of  men  of  skill,  are  not  less  indis- 
pensable than  legal  training.  It  is  difficult  to  see  how  these 
can  be  obtained,  and  how  the  Commission  can  be  given  such 
an  independent  position  as  to  keep  it  above  all  suspicion  of 
interest,  unless  its  members  are  paid  servants  of  the  country. 
Further,  the  town-clerk's  report  is  in  error  when  it  refers  to 
a  proposal  to  set  up  a  "Scotch  establishment  in  Edinbuigh;" 
no  such  proposal  is  made.  With  regard  to  (2),  the  suggestion 
offered  in  substance  refers  to  an  extension  of  the  existing 
Provisional  Order  system  for  taking  land  or  getting  aggressive 
powers.  It  must  be  observed  that  the  present  Bill  in  no  way 
interferes  with  the  existing   Provisional  Order  system ;    it 
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merely  substitutes  the  Commission  for  the  present  Select 
Committees  of  both  Houses.  This  Commission  might  well  be 
utilised  to  improve  the  Provisional  Order  system  in  a  way  in 
which  Select  Committees  cannot  be.  There  is  no  reason  why 
opposed  Provisional  Orders,  or  such  as  require  investigation 
beyond  the  means  of  the  department  in  charge,  should  not  be 
remitted  to  the  Commission  to  be  set  up  under  the  present 
Bill  The  "  works  allowed  at  present  by  way  of  special 
powers  as  contained  in  the  General  Police  and  Local  Acts  " 
to  municipal  and  local  authorities  relate  only  to  operations  of 
a  minor  character  (such  as  the  straightening  of  existing  streets), 
with  regard  to  which  the  public  interest  is  obviously  para- 
mount ;  but  these  belong  to  an  entirely  different  category 
from  such  operations  as  those  contemplated  in  most  private 
Bills,  with  regard  to  which  the  balance  between  private  right 
and  public  expediency  has  first  to  be  ascertained.  The 
question  whether  a  corporation  or  an  individual  should  get 
powers  to  take  the  land  of  others  compulsorily,  or  to  act  in 
any  other  way  contrary  to  the  common  law,  should  be  deter- 
mined by  some  tribunal  like  the  Commission,  capable  of 
doing  justice  between  promoters  and  the  lieges  generally. 

The    third    paragraph    of   the    town-clerk's    report   is    as 
follows : — 

"There  is  a  power  in  section  12  to  authorise  the  Houses 
of  Parliament  to  remit  back  a  case  for  further  inquiry,  and 
report  by  a  motion  in  the  House.  If  this  power  is  retained 
there  may  be  motions  made  on  behalf  of  discontented  or 
defeated  and  influential  parties,  which  if  granted  may 
make  the  expected  advantages  of  the  measure  of  little  or  no 
effect,  but,  on  the  contrary,  a  source  of  delay  and  un- 
necessary expense  to  all  concerned.  Let  the  report  of  the 
case  be  dealt  with  by  Parliament  just  in  the  same  way  as  the 
report  of  the  Select  Committees  at  present  There  does  not 
seem  any  reason  for  a  change  in  this  respect.  And  I  regret 
that  the  Bill  does  not  deal  with  an  evil  in  regard  to  the 
expense  of  initial  proceedings  in  these  private  Bills:— (1) 
The  expense  of  long  notices  of  a  Bill  causing  great  outlay  in 
advertising,  and  also  the  number  of  the  advertisements,  and 
which  form  not  an  inconsiderable  item  in  the  costs  ;  (2)  the 
obligation   to  serve   extensive   notices  on   the  owners  and 
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occupiers  of  premises,  and  the  mode  of  serving  same  by 
agents  or  assistants,  constitutes  another  laige  item  in  costs. 
A  short  abstract  notice  of  the  Bill  to  be  advertised,  and  the 
Bill  to  be  seen  at  a  public  office,  and  the  allowance  of 
registered  notices  by  post  would  greatly  reduce  the  expenses, 
and  against  which  there  could  be  no  real  valid  objections. 
Indeed  the  Bill  makes  no  improvement  as  regards  the  great 
and  needless  initial  expenses  of  notices  connected  with  the 
present  system  " 

In  this  paragraph,  (1)  objection  is  taken  to  section  12  of 
the  present  Bill,  and  the  suggestion  is  made  that  the  reports 
of  the  proposed  Commission  should  be  dealt  with  by  Parlia- 
ment in  the  same  way  as  the  reports  of  Select  Committees  at 
present ;  and  (2)  it  is  further  objected  that  the  present  Bill 
makes  no  improvement  regarding  the  expense  of  certain 
initial  proceedings  on  private  Bills.  With  regard  to  (1), 
while  it  is  possible  that  the  new  system  may  be  exposed  to 
the  danger  pointed  out,  it  must  be  remembered  that  the  same 
remark  applies  to  any  proposal  for  devolution.  The  object  of 
my  Committee  has  all  along  been  to  have  the  reports  of  the 
proposed  Commission  treated  with  the  same  respect  as  the 
reports  of  a  Select  Committee ;  but  the  attainment  of  this 
object  must  depend  on  the  disposition  of  Parliament,  not  on 
the  provisions  of  any  Act.  The  procedure  proposed  by  the 
present  Bill  in  the  case  of  reports  by  the  proposed  Commis- 
sion is  exactly  analogous  to  that  at  present  in  use  regarding 
the  reports  of  Select  Committees.  Against  this  possible 
danger  a  great  safeguard  exists  in  the  fact  that  members  of 
the  House  of  Commons  are  practically  on  strike  against 
service  on  Private  Bill  Committees,*  and  may  thus  be 
expected  to  be  unwilling,  when  once  relieved  of  the  burden 
by  the  proposed  Commission,  to  undertake  the  like  work  in 
another  form  by  a  practice  of  upsetting  the  Commission's 
reports.  Further,  in  order  to  provide  against  this  danger,  mj 
Committee,  in  the  report  handed  by  the  deputation  to  the 
Lord  Advocate,  strongly  urge  that  the  Commission  should 
include  a  member  of  each  House  of  Parliament  ez   officio. 

^  S6«  Beport  of  Evidence  taken  by  Joint  Select  Committee  of  Lords  and 
CommoDB,  1888,  per  Sir  John  Movrbray,  Chairman  of  the  Committee  of  Selec- 
tion, p.  484. 


MAILLS  AND  DUTIES.  77 

These  members  would  be  of  invaluable  service  in  defending, 
from  their  respective  places  in  Parliament,  any  report  of  the 
Commission  which  might  be  unnecessarily  impugned.  With 
regard  to  (2),  the  desirability  of  curtailing  the  expensive- 
ness  of  the  existing  system  is  one  of  the  objects  my  Com- 
mittee has  always  kept  in  the  forefront.  The  initial 
expenses  complained  of  in  the  town-clerk's  report  are  due 
to  the  provisions  of  the  existing  parliamentary  Standing 
Orders ;  and  on  this  point  the  views  of  my  Committee,  as  set 
forth  in  the  report  handed  to  the  Lord  Advocate  by  the 
deputation,  are  in  perfect  accord  with  those  expressed  by  the 
town -clerk  in  his  report.  On  the  general  question  of 
expense,  the  following  obvious  advantages  lie  on  the  side  of 
the  new  system  proposed  in  the  present  Bill : — (a)  Instead  of 
two  successive  inquiries  into  the  same  private  Bill  before  a 
Committee  of  each  House  respectively,  there  will  be  only 
one  in  the  locality  concerned ;  (b)  the  proposed  Commission 
will  sit  ia  or  out  of  session  with  appointed  diets  and  full 
business  hours.  This  will  obviate  one  of  the  great  causes  of 
expense  at  present,  viz.  the  limited  time  allowed  for  private 
Bill  business  each  session,  and  the  consequent  hurry  and 
pressure  leading  to  the  employment  of  an  extravagant 
number  of  counsel,  and  the  long  attendance  of  witnesses  and 
parties  in  London.  .  .  . 
I  have  the  honour  to  be.  Sir,  your  most  obedient  servant, 

James  Avon  Clyde,  Eon.  Sec. 
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I'm  new  to  the  buirds  o'  the  Parliament  Hoose, 

But  my  notions  rise  heich  owre  the  riggin'  o't, 
Sae  I  dinna  sit  doon,  like  my  yearlin's  sae  dooce, 
But  I  spread  oot  my  goon,  an'  I  craw  unco'  croose, 
"  Gie's  a  case,  an'  I'll  win't  wi'  the  priggin'  o't ! " 

I  ken  that  I'm  cleverer  far  than  the  lave. 
For  my  faither  has  aften-times  said  it : 

"  Ye'U  be  a  great  lawyer,  my  only  son  Dave ! 

Yell  slide  f rae  the  'oo'-seck,  na,  into  your  grave ; 
Ye'U  keep  up  the  faimily's  credit  1 " 
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A  week  or  sae  efter  I  sattled  my  fees — 

Tho'  my  brass-plate  has  not  yet  been  paid  for— 
I  was  sittin*  bewailin'  the  scarceness  o'  pleas, 
An'  wonnerin'  whan  I'd  begin  to  practeese, 
When  in  cam'  the  loon  I  had  pray'd  for : 

A  clever  young  writer,  wha  gae  to  the  puir 

The  haill  o'  his  time  an'  his  talents — 
Conduckit  their  pleas  withoot  favour  or  fear — 
His  prospec's  o*  winnin'  them  werena  aye  sure — 
He  was  ane  o'  the  puir-awgint  callants. 

I  gie'd  him  a  dram,  whilk  the  loon  seem'd  to  like, 

(It's  best  to  keep  in  wi'  the  bodies,) 
Syne  he  shoo'ered  oot  his  papers,  like  snaw  aflf  a  dyke, 
While  his  words  they  cam'  bizzin'  like  bees  frae  a  bike, 

An'  his  vice  rase  on  high — like  a  cuddy's. 

Oor  victim,  it  seem'd,  was  a  Mrs.  MacHitt, 

Wha's  man  had  run  aff  to  Kirkcaldy ; 
He  would  neither  come  back  to  his  hame  at  Parkfit, 
Nor  alloc  her  to  jine  him,  nor  help  her  to  flit, 
Tho'  she  wantit  to  bide  wi'  the  laddie. 

We  discuss'd  a'  the  p'ints  o'  the  puir  woman's  case, 

Alang  wi*  a  pint  o'  Glenlivvet, 
Till  the  writer-loon  gat  unco  wuld  i'  the  face, 
While  his  tongue  rattl'd  on  at  a  terrible  pace. 

An'  his  heid  grew  as  rouch  as  a  divot. 

Syne  I  yokit  on  Fraser,  an'  warsl'd  through  Bdl, 

In  Urskine  I  stuck  my  proboscis ; 
An'  whan  at  the  dawnin'  the  mornin'  licht  fell, 
I'm  bound  to  confess  that  I  couldna  weel  tell 

Whilk  was  the  competent  process. 

I  was  geyly  hard  ca'd  till  I  happen'd  to  licht 

On  a  form  whilk  ayont  a'  dispute  is, — 
It  was  clearly  inventit  to  keep  us  a'  richt, 
An'  we've  gi'en  the  defender  a  deil  o'  a  fricht, 
Wi'  a  summons  o'  Males  and  their  Duties. 
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Corrc6ponbencc. 


{To  the  Editor  of  "  The  Joiimal  of  Jurisprudence.**) 

BANKRUPTCY  EXAMINATIONS  IN  GLASGOW. 

Sir, — I  am  glad  to  see  that  you  have  at  last  called  attention 
to  the  disgraceful  laxity  which  prevails  in  the  Glasgow  Sheriff 
Court,  in  the  matter  of  bankruptcy  examinations.  With  some 
persons  the  system  there  adopted  is  a  direct  encouragement 
to  commit  perjury,  but,  as  you  point  out,  such  perjury  must 
go  unpunished.  In  one  case  which  fell  under  my  own 
observation  a  number  of  years  ago,  in  the  ordinary  Court, 
when  all  pomp  and  circumstance  were  dispensed  with,  a 
witness  who  had  been  examined  went  home  to  his  friends 
and  told  them  that  he  had  been  asked  some  questions  in  a 
private  room,  and  that  he  had  not  told  the  truth ;  but  if  he 
were  properly  examined,  he  would  tell  another  story. 

While  Home  Eule  is  sleeping,  if  not  dead,  perhaps  Dr. 
Cameron,  who  has  taken  an  interest  in  bankruptcy,  will,  .on 
behalf  of  his  own  constituency,  assist  the  Lord  Advocate  to 
put  a  stop  to  this  abuse. — I  am,  etc.,  L  A. 


Sir, — ^As  one  who  has  been  frequently  a  bankrupt,  and 
who  hopes  to  be  so  again,  I  wish  to  protest  against  your 
unwarrantable  interference  and  your  fault-finding  with  the 
practice  of  the  Glasgow  Sheriff  Courts  in  regard  to  bankruptcy 
examinations.  Bankrupts  are  a  large  and  important  class  in 
the  community,  and  surely,  in  fairness,  their  comfort  ought 
to  be  considered.  The  proceedings  as  conducted  in  Glasgow 
are  formal  enough  as  it  is.  We  desire  no  change ;  and  I 
hope  that  a  new  horror  will  not  be  added  to  the  already 
formidable  troubles  of  deliberate  insolvency  by  the  presence 
of  a  Sheriff  on  the  occasion  of  our  "  having  to  explaia" — 
I  am,  etc.,  Bankrupt. 
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Mr.  Charles  MacLaren  Eobson,  M.A.,  W.S.  (1890),  died 
on  25  th  December,  at  the  age  of  twenty-six, 

Mr.  John  Lowe,  Solicitor,  Coupar- Angus,  died  on  28th 
December,  in  his  seventy-seventh  year. 

Mr.  Thomas  Eeid,  Solicitor,  Moffat,  died  on  18  th  January. 


Zbc  flDontb. 


Mature  Counsel  for  the  Poor. — Six  advocates  are  appointed 
annually,  at  the  anniversary  meeting  of  the  Faculty,  to  act  as 
counsel  for  the  poor  who  are  otherwise  unrepresented.  The 
custom  of  recent  years  has  been  to  go  straight  down  the 
Faculty  EoU,  taking  the  members  in  turn.  At  the  annual 
meeting  last  month,  the  requisite  number  were  appointed. 
Owing  to  the  increasing  number  of  intrants  each  year,  the 
standing  of  the  counsel  for  the  poor  has  been  steadily  getting 
higher.  A  simple  piece  of  arithmetic  enables  us  to  state  that 
the  gentlemen  last  admitted  to  the  Faculty  will  be  counsel 
for  the  poor  in  the  year  1905  A.D. ! 

• 

A  Wily  Junior.  —  One  day  last  month  two  well-known 
advocates  in  the  Parliament  House  held  a  confidential  col- 
loquy over  a  certain  reclaiming  note  in  which  they  were 
respectively  junior  and  senior  counsel  for  the  reclaimer. 
Both  had  advised  against  reclaiming;  both  were  persuaded 
of  the  utter  rottenness  of  their  case ;  and  each  vowed  to  the 
other  that  nothing  on  earth  would  induce  him  to  appear  at 
the  calling.  The  note  was  called.  No  appearance  for  the 
reclaimer ;  a  due  pause  on  the  part  of  the  Court ;  note  dis- 
missed. Then  dramatic  entrance  of  junior  counsel  with  well- 
simulated  hurry ;  apologies  and  explanation  that  he  had  heard 
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of  the  calling  only  that  instant,  when  he  had  been  attending  an 
advising  in  the  Outer  House,  and  he  had  straightway  cast 
all  else  to  the  winds  and  rushed  in  to  do  their  Lordships' 
pleasure.  Later  in  the  day  the  senior  remarked  to  a  friend : 
"  Cunning  scamp  that  Q.  I  Just  before  the  Division  case  he 
heard  a  judgment  in  a  case  of  mine  called;  the  monster 
intercepted  my  clerk,  told  him  not  to  bother  getting  me,  as  I 
was  engaged,  but  that  he  would  sit  himself  to  oblige  me  !  But 
when  the  Division  macer  came  to  force  me  in  there,  I  tracked 
the  miscreant  to  the  Lord  Ordinary's  Bar,  and  bundled  hiiu 
in  to  his  rotten  reclaiming  note." 

• 

TTu  English  Bench, — The  present  condition  of  the  English 
Bench  is  this :  Of  its  twenty-eight  members,  thirteen  are 
between  fifty  and  sixty  years  of  age,  twelve  between  sixty  and 
seventy,  and  three  (Lord  Esher  and  Justices  Hawkins  and 
Denman)  are  over  seventy.  As  regards  service.  Sir  James 
Hannen  has  served  twenty-two  years,  Mr.  Justice  Denman 
eighteen,  the  Lord  Chief- Justice  and  Baron  Pollock  seventeen, 
and  Lord  Justice  Lindley  fifteen. 

• 

Detention  and  Bail, — It  is  quite  time  that  the  Lord 
Chancellor  and  the  Home  Secretary  administered  a  rebuke  to 
some  of  our  magistrates  for  the  unreasonable  manner  in  which 
they  refuse  bail  to  accused  persons  on  remand  or  on  com- 
mittal for  trial  Mr,  Justice  Cave  the  other  week,  at  the 
Liverpool  Assizes,  called  attention  to  the  case  of  a  person  who 
had  been  detained  in  prison  four  months  without  bail ;  when 
put  upon  his  trial,  he  was  immediately  acquitted  by  the  jury, 
lu  another  case  the  offence  charged  was  so  trivial  that  a 
week's  imprisonment  would,  in  the  opinion  of  the  learned 
judge,  have  been  ample  punishment ;  yet  the  prisoner  had 
been  detained  without  bail  nearly  three  months.  Three  cases 
of  this  sort  came  before  the  judge  at  the  present  assizes ;  and 
he  declared  it  to  be  monstrous  that  accused  persons,  under 
such  circumstances,  should  not  be  admitted  to  bail.  Mr. 
Justice  Hawkins  has  made  similar  observations. — Law  Times, 
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Irish  Registraiion  Appeals, — ^A  good  many  appeals  have 
been  heard  by  the  Irish  Queen's  Bench  Division  from 
decisions  of  revising  barristers  at  the  recent  revision  Courts, 
some  of  which  are  well  worth  noting.  In  Quinlan  v.  McCarthy 
an  objection  was  alleged  against  certain  claimants  that  they 
were  in  receipt  of  outxloor  relief  during  the  qualifying  period. 
The  objection,  however,  in  form  only  referred  to  the  "  nature 
of  qualification,"  as  filled  up  in  the  claimants'  list,  and  it  was 
held  that  an  objection  on  the  ground  of  outdoor  relief  could 
not  be  thus  raised.  In  Kidlt/  v.  Chambers ;  iPGonnMs  com, 
M.  claimed  in  respect  of  a  bedroom  and  use  of  sitting-room 
furnished  in  a  hotel.  It  was  proved  that  M.  took  the  lodg- 
ings, which  were  of  the  requisite  value,  by  the  year,  and 
arranged  with  the  manager  of  the  hotel  that,  in  the  event  of 
his  being  absent  on  a  vacation,  the  manager  might  put 
any  one  requiring  a  bedroom  into  his  bedroom,  but  that  the 
room  should  be  vacant  at  his  disposal  whenever  he  returned 
to  the  hotel  There  was  no  reduction  of  rent  in  consequence 
of  this  arrangement,  and  in  pursuance  of  it  persons  occupied 
the  claimant's  bedroom  occasionally  during  his  absence  of 
four  weeks  in  the  qualifying  year,  but  on  his  return  he 
immediately  went  into  occupation  of  the  room.  The  Court 
held  that  the  arrangement  with  the  tenant  was  solely  of  a 
permissive  character,  and  did  not  affect  the  occupation  of 
the  claimant,  who  had  never  lost  control  of  the  qualifying 
premises.  In  Kdly  v.  Chambers ;  GfillilaruTs  case,  6.  and  IL 
claimed  as  lodgers  in  respect  of  separate  bedrooms,  and  joint 
use  of  a  sitting-room  in  the  same  house.  The  rooms  were 
taken  at  different  dates,  but  they  were  conjointly  of  the 
requisite  value,  and  the  lodger  last  in  occupation  had  held 
during  the  qualifying  period ;  the  claimants  were  determined 
to  be  entitled  to  the  franchise  as  joint  occupiers.  In  Boylard 
v.  Lhyd,  the  appellants,  B.,  A.,  and  F.,  were  occupiers  of 
certain  adjoining  premises,  separately  rated  respectively  at 
£10  ;  £13,  10s. ;  and  £12,  5s.  A.  and  F.  resided  in  the 
house  of  B.,  and  the  farms  were  worked  in  common.  The 
Court  held  that  there  was  a  separate  tenancy  and  a  separate 
rating  and  occupation,  and  that  the  mode  of  working  the 
farms  did  not  operate  to  deprive  them  of  the  franchise.  In 
Maget  v.  Hanrahan,  the  appellant  was  objected  to  as  rated 


THE  MONTH.  83 

occupier  of  premises  which  it  was  proved  he  had  left ;  but 
the  objection  to  him  was  impugned  as  bad,  because  it  was 
left  at  the  premises  in  question,  although  to  the  objector  s 
knowledge  the  elector  lived  elsewhere.  The  Court  decided 
that,  as  the  objector  knew  the  correct  address  of  the  elector,  the 
objection  should  have  been  sent  there,  and  allowed  the  appeal. 
In  Seftan  v.  Lunny ;  King's  case,  K.  let  the  grazing  of  eight 
acres,  portion  of  the  qualifying  premises,  to  H.  for  six  months 
from  the  1st  May  1890.  Under  the  letting  agreement  H, 
had  no  right  to  exclude  E.  from  the  premises  let,  but  E.  had 
not  the  right  to  put  any  more  cattle  than  arranged  into  this 
portion  of  the  premises,  or  otherwise  to  interfere  with  it 
during  the  six  months.  During  the  tenancy  H.,  with  the 
consent  of  E.,  put  up  an  entrance  gate  to  the  ground,  one 
key  of  which  was  given  to  K,  and  the  other  kept  by  H. 
The  eight  acres  in  question  were  not  rated  separately  from 
the  rest  of  the  qualifying  premises.  The  Court  held  that  K. 
had  not  parted  with  the  occupation  of  any  portion  of  the 
qualifying  premises,  and  allowed  his  vote.  In  Torish  v. 
Wynne  the  claimant  was  a  national  schoolmaster  residing  in 
the  school  buildings,  which  had  been  exempted  from  rating. 
He  was  returned  as  occupier  of  the  house,  but  objected  to  on 
the  ground  that  he  was  not  rated.  The  Court  of  Appeal 
ordered  his  name  to  be  retained  on  the  list  In  Casey  v. 
Riddle  the  voter  had  left  his  residence  and  gone  to  Glasgow 
to  obtain  employment  with  the  intention  of  returning,  but 
not  at  any  fixed  time.  He  left  his  family  in  possession  of 
the  qualifying  premises.  The  revising  barrister  held  that, 
as  the  object  of  his  absence  was  not  temporary,  but  was 
indefinite,  he  was  disqualified.  But  the  Court  of  Appeal 
decided  that  the  voter  did  not  cease  to  inhabit,  and  allowed 
the  vote.  In  APCidlagh  v.  Graham,  the  voter  during  three 
months'  of  the  qualifying  period  was  in  a  lunatic  asylum. 
Held  that  he  was  disqualified.  And  in  Holland  v.  Chambers, 
A.  claimed  as  an  inhabitant  occupier.  He  was  a  seaman  on 
hoard  a  tugboat  which  sometimes  went  outside  the  bounds  of 
the  borough  for  which  he  claimed  to  vote,  but  he  never 
signed  articles  of  agreement.  The  Court  of  Appeal  by  a 
majority  reversed  the  decision  of  the  revising  barrister,  and 
struck  him  off  the  list  of  voters. — Law  Times. 
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His  Plea.  —  Magistrate  (to  prisoner) :  "  You  are  found 
guilty  of  meeting  the  plaintiff  in  a  lonely  street,  knocking 
him  down,  and  robbing  him  of  everything  except  a  valuable 
gold  watch  which  he  had  with  him.  What  have  you  to 
say?" 

Prisoner :  "  Had  he  a  gold  watch  with  him  at  the  time  ? " 

Magistrate:  "Certainly." 

Prisoner :  "  Then  I  put  in  a  plea  of  insanity.*' 

• 

Interesting  to  ifules, — It  has  been  decided  in  the  United 
States  (Fisher  v.  Pennsylvania  Bailroad  Company,  126  Penn. 
St.  293)  that  where  a  mule  on  his  way  home  from  work  un- 
attended is  on  a  railway  track  at  a  highway  crossing,  the 
railroad  company  is  under  no  obligation  to  sound  the  whistle 
to  warn  him  of  an  approaching  train.  We  should  have 
thought  that  an  animal  of  sufficient  intelligence  to  go  home 
from  his  work  unattended  was  entitled  to  this  amount  of 
consideration  from  the  engine-driver. 

Corrupt  Practices, — Asked  in  the  House  of  Commons  on 
23  rd  January  whether  a  promise  made  by  a  parliamentary 
candidate  in  the  course  of  a  parliamentary  election,  that  he 
would  in  future  employ  only  trade-union  workers,  when  he 
had  previously  employed  non-unionists,  was  contrary  to  the 
provisions  of  the  Corrupt  Practices  Act,  the  Attorney-General 
said:  "Upon  the  facts  stated  in  the  question — by  which  I 
mean  a  candidate  who  had  previously  employed  non-unionists, 
promising  that  in  future  he  would  only  employ  trade-union 
workmen — upon  those  facts,  and  assuming  that  such  a 
promise  was  made  in  order  to  influence  voters,  I  am  of 
opinion  that  such  a  promise  is  contrary  to  the  provisions  of 
the  Corrupt  Practices  Act." 

Barons  of  the  JSxcJtequer. — The  recent  death  of  Baron 
Huddleston  leaves  Baron  Pollock  the  only  possessor  in 
England  of  the  ancient  title  by  which  for  over  eight  centuries 
the  judges  of  the  Court  of  Exchequer  have  been  known,  who 
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is  thus  legitimately  entitled  to  the  appellation  of  "  the  last 
of  the  Barons."  Curiously  enough,  in  Ireland  likewise  one 
representative  of  that  judicial  order  likewise  survives  in  the 
person  of  Chief  Baron  Palles,  who  still  worthily  maintains  the 
traditions  of  the  defunct  tribunal. 

The  Court  of  Exchequer,  so  called  from  the  chequed  cloth, 
scaccharium,  resembling  a  chess-board,  which  covered  the  table 
there,  and  on  which,  when  certain  of  the  king's  accounts  were 
made  up,  the  sums  were  marked  and  scored  with  counters, 
was  a  Court  of  record  established  by  William  the  Conqueror 
as  part  of  the  aula  regia,  and  intended  principally  to  order 
the  revenues  of  the  Crown,  and  to  recover  the  king's  debts 
and  dues.  It  consisted  of  two  divisions, — the  receipt  of  the 
Exchequer,  which  managed  the  royal  revenue,  and  the  judicial 
side,  which  embraced  a  Court  of  equity  and  a  Court  of 
common  law.  A  reminiscence  of  its  functions  in  controlling 
the  public  revenue  still  survives  in  the  title  of  the  chief  fiscal 
oflBcer  of  the  State,  the  Chancellor  of  the  Exchequer,  who  in 
old  times  regularly  had  his  place  on  the  Bench  during  its 
sittings.  By  one  of  those  curious  legal  fictions  so  frequently 
met  with  in  the  development  of  Anglo-Norman  jurisprudence, 
that  a  suitor  who  desired  to  invoke  its  aid  was  a  debtor  to 
the  king,  and  by  reason  of  the  defendant's  default  was  not 
able  to  discharge  its  obligation,  that  Court  gradually,  by  the 
issue  of  a  writ  known  as  a  writ  of  quo  minus,  acquired  juris- 
diction to  adjudicate  in  all  common  law  litigation  between 
subject  and  subject,  although  the  dispute  had  really  nothing 
to  do  with  the  revenue  or  the  sovereign.  So  firmly  had  this 
jurisdiction  been  established  in  the  reign  of  Edward  III, 
that  when  in  the  twenty-second  year  of  that  monarch  it  was 
petitioned  in  Parliament  that  erroneous  judgments  in  the 
Exchequer  might  be  reversed  in  the  King's  Bench,  the  peti- 
tion was  refused.  The  ancient  mode  of  procedure  in  the 
Exchequer  appears  to  have  been  that,  whenever  it  was  neces- 
sary to  call  any  of  the  royal  debtors  to  account,  they  were 
summoned  by  the  Lord  Treasurer  or  Chancellor  of  the 
Exchequer  before  the  Barons  for  the  hearing  and  determining 
of  the  indebtednesa  And  hence  the  term  "  Baron  "  as  the 
appellation  of  judges  of  the  Exchequer  seems  to  have  arisen ; 
tor  inasmuch  as  a  large  proportion  of  the  king's  debtors  were 
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of  the  rank  of  Barons,  a  title  which  after  the  Norman  Con- 
quest replaced  that  of  the  Saxon  Thane,  and  a  maxim  of 
Norman  jurisprudence  required  that  a  man  could  only  be  tried 
by  his  peers,  it  was  necessary  that  the  tribunal  before  which 
the  debtor  was  arraigned  should  consist  of  Barons.  Hence  we 
find,  from  the  earliest  records  of  this  Court,  that  the  judges 
who  there  presided  were  Barons  of  the  Kingdom  and  parlia- 
mentary Barons.  Indeed,  as  is  pointed  out  in  Coke's  Insti- 
tutes, the  Chief  Baron  and  other  Barons  held  their  position  by 
a  more  fixed  estate  (it  being  an  estate  for  life)  than  the  justices 
of  either  Bench ;  for  whereas  the  latter  held  their  offices  but  at 
will,  the  former  had  them  granted  qiuimdiu  se  bene  gesseritt 
and  the  same  authority  goes  on  to  remark  that  the  Barons 
of  the  Exchequer  are  the  Sovereign  Auditors  of  England,  for 
if  a  man  assign  auditors  to  a  bailiff  or  receiver  to  account, 
and  the  auditors  will  not  allow  just  and  reasonable  allow- 
ances, but  commit  the  bailiff  or  receiver  to  prison,  such 
prisoner  may  have  an  original  writ  of  ex  parte  talis  return- 
able before  the  Treasurer  and  Barons  of  the  Exchequer  for 
his  relief  in  that  behalf.  We  receive,  too,  from  the  Mirror  of 
Ockham,  a  curious  account  of  the  building  of  a  new  Court  of 
Exchequer  in  the  time  of  Edward  I.  The  Exchequer,  it 
seems,  in  those  times  was  an  ancient  building  and  weak,  and 
fourscore  and  one  persons  (whereof  the  Abbott  of  West- 
minster and  forty-eight  of  his  monks  were  part)  brake  into 
the  receipt  and  feloniously  robbed  the  king  of  a  hundred 
thousand  pounds,  "ad  damnum  incestimaiile,'*  saith  the 
record.  "  All  these  fourscore  and  one  were  indicted  for  this 
felony,  and  committed  to  the  Tower  of  London,  and  this 
was  the  occasion  of  the  building  of  both  these  parts  of  the 
Exchequer." 

The  ancient  oath  to  be  taken  by  Barons  of  the  Exchequer 
bound  them  to  charge  and  discharge  all  manner  of  people,  as 
well  poor  as  rich  ;  "  that  for  highness,  nor  for  riches,  nor  for 
hatred,  nor  estate  of  no  manner  of  person  or  persons,  nor  for 
any  deed,  gift,  nor  promise  of  any  person,  the  which  is  made 
to  him,  nor  by  craft,  nor  by  ingen,  he  shall  let  the  king's 
right;"  that  the  king's  need  he  shall  speed  before  all 
others  ;  "  that  neither  for  gift,  wages,  nor  good  deed  he  shall 
layne  "  (i.e.  hide),  "  disturb,  nor  let  the  profit  or  reasonable 
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advantage  of  the  king,  in  the  advantage  of  any  other  person, 
nor  of  himself ;  that  nothing  he  shall  take  of  any  person  for 
to  do  wrong  or  right,  to  delay  or  to  deliver  the  people  that 
have  to  doe  before  him,  but  as  hastily  as  he  may  them  goods 
to  deliver  without  hurt  of  the  king,  and  having  no  regard  to 
any  profit  that  might  thereof  to  him  be  therein,  he  shall 
make  to  be  delivered ; "  that  he  should  redress  or  declare 
any  wrong  to  be  done  to  the  king,  and  keep  the  king's 
counsel  secret  in  all  things. 

After  various  inroads  had  been  made  in  the  jurisdiction  of 
the  Court  of  Exchequer,  as  by  taking  away  its  powers  as  a 
Court  of  equity,  that  great  legal  leveller,  the  Judicature  Act 
of  1873,  incorporated  its  functions,  whether  as  a  Court  of 
revenue  or  of  a  common  law  Court,  indiscriminately  in  those 
of  the  High  Court  of  Justice,  and  made  it  a  division  of  the 
High  Court;  and  by  Order  in  Council  of  December  1880, 
under  section  32  of  that  Act,  the  Exchequer  and  Common 
Pleas  Divisions  were  abolished,  and  consolidated  into  the 
Queen's  Bench  Division. — Law  Times, 

Prayer  and  Verdict. — The  newspapers  give  us  an  account 
of  a  verdict  induced  by  prayer  in  a  recent  murder  case  in 
Kansas.  The  jury  seemed  unable  to  agree,  and  the  judge 
brought  a  clergyman  into  Court,  sent  for  the  jury,  and  subjected 
them  to  prayer  (or  possibly  an  address),  in  which  a  good  deal 
was  said  on  the  immortality  of  the  soul.  The  jury  then 
retired,  and  almost  immediately  returned  with  a  verdict  of 
guilty.  That  judge  must  be  a  "Christian  scientist"  or  a 
"  faith  curer."  But  the  verdict  is  ever  so  void.  A  somewhat 
similar  case  is  Shaw  v.  State  (in  Georgia),  40  Alb.  L.  J,  102, 
where  the  bailiff  took  the  jury  to  prayer-meeting  pending  the 
trial,  and  before  submission.  The  conviction  was  reversed. 
So  we  believe  it  has  been  held  of  a  prayer-meeting  held  in  the 
jury  room. — Albany  Law  Journal. 


Far  (he  Defence, — Three  pickpockets  were  caught  at  Liver- 
pool Street  Station  in  flagrante  delicto.  Defence :  They  had 
lost  their  way  in  the  fog,  and  were  feeling  their  way.     Good  ! 
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It  reminds  us  of  the  Irishman  who  stole  a  horse.  Defence : 
He  picked  up  a  bit  of  rope  in  the  road,  and  was  he  to  blame 
that  the  horse  at  the  other  end  of  the  rope  woold  follow  him 
home  ?  Or  another  Irish  one,  where  a  man  was  charged  with 
stealing  a  pig.  Defence :  He  found  the  pig  outside  his  fence 
trying  to  break  through,  so  as  you  must  always  drive  a  pig  the 
opposite  way  you  wish  him  to  go,  he  pulled  piggy  by  his  tail 
on  to  his  field.  Was  he  to  blame  that  piggy  didn't  go  the 
other  way  ?  And  yet  another.  A  man  charged  with  stealing 
a  leg  of  mutton  from  a  butcher's  shop,  and  a  dog  from  another 
man.  Defence  :  That  he  saw  the  dog  snifSng  at  the  mutton, 
so  to  save  the  meat  in  the  shop  he  took  the  leg  of  mutton, 
held  it  close  to  the  dog's  nose,  and  so  tempted  him  away  from 
the  shop.  And  yet  another — but,  no ;  we  can  put  in  no  more 
of  your  stories,  articled  one !  We  mean  our  stories ! — Law 
Notes. 

Judicial  Innocence. — We  are  quite  willing  to  believe  that 
our  honoured  judges  are  as  "  unspotted  from  the  world  "  as 
babes  unborn ;  but  that  they  are  so  absolutely  verdant  as  the 
following  anecdote  would  seem  to  show,  we  hesitate  to  accept 
"  Some  amusing  stories,"  says  the  Graphic,  "  are  told  of  Mr. 
Justice  North's  want  of  knowledge  of  the  world.  In  a  case 
which  he  tried  when  he  went  on  circuit,  it  was  stated  that  the 
prisoner  used  a  meaningless  adjective,  common  among  the 
lower  classes.  In  his  summing  up,  Mr.  Justice  North  inno- 
cently drew  the  attention  of  the  jury  to  the  admission  of  the 
prisoner  that  blood  was  upon  his  garments." 

Mother's  Custody  of  Illegitimate  Child. — It  may  be  more  or 
less  known  that  the  father  of  a  legitimate  child  has  such  a 
right  to  the  custody  of  that  child  that  he  cannot,  as  a  ruld 
absolve  himself  by  agreement  from  that  right;  but  the 
inalienable  right  of  a  mother  to  the  custody  of  her  illegiti- 
mate child  is  probably  less  known.  There  are  some  statutory 
provisions  by  which,  on  a  separation,  parents  can  agree  to 
give  up  the  custody  or  control  of  the  children  to  the  mother, 
to  which  we  do  not  mean  to  refer  here  (see  Simpson  on 
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Infants,  2nd  ed.,  154  e^  seq.).  An  illegitimate  child  is,  in  the 
eyes  of  the  law,  nvllius  jiLiu& ;  but,  in  spite  of  that,  the  law 
in  this  respect  recognises  natural  rights,  though  they  are  of  an 
illegitimate  kind.  The  Court  of  Appeal,  in  Reg.  y.  Barnardo, 
have  decided  that  the  voluntary  agreement  into  which  a  mother 
of  such  a  child  entered  with  the  philanthropic  doctor,  as  to 
the  child's  remaining  several  years  in  his  institution,  could  be 
revoked  by  her,  and  that  the  Court  would  give  efifect  to  her 
wishes,  unless  it  should  be  seen  that  she  is  unfit  to  have 
control  of  it.  The  paradox  lies  in  the  fact  that  the  law 
recognises  a  relationship  which,  in  its  very  terms,  is  one 
outside  the  law. — Law  Times, 

• 

Libelling  by  a  Law  Report. — An  interesting  case  on  the 
law  of  libel  so  far  as  it  relates  to  the  publication  of  pro- 
ceedings in  Courts  of  justice,  which,  of  course,  includes  pro- 
ceedings at  Petty  Sessions,  has  recently  been  decided  by  the 
Court  of  Appeal.  The  case  in  question  is  only  a  part  of  a 
lengthened  litigation,  and  may  be  only  a  midway  to  still 
further  litigation ;  but  it  so  closely  concerns  all  judges  and 
justices  of  the  peace,  that  it  is  well  worth  following,  and  may 
yet  yield  much  valuable  guidance.  The  point  is,  not  whether 
judges  or  justices  who,  in  their  judgments  on  cases,  give 
fragmentary  and  one-sided  accounts  of  the  point  they  decide 
are  liable  to  an  action.  The  result  is  not  considered,  accord- 
ing to  the  present  state  of  the  law,  possible.  The  point  is 
whether  the  publishers  of  newspapers  which  contain  such 
judgments  are  free  from  liability  to  third  persons  who  may 
conceive  themselves  to  be  thereby  libelled.  Though  judges 
and  justices  are  well  known  to  be  privileged  from  liability 
when  acting  in  the  honest  exercise  of  their  vocation,  yet  it 
will  be  to  them  a  source  of  disquietude  if  third  parties,  who 
publish  the  statements  and  decisions  of  such  judges,  as  these 
are  given  by  the  judges  themselves,  are  to  be  punished  by 
actions  for  damages.  In  such  an  event,  judges  could  scarcely 
help  feeling  that  they  had  not  done  their  duty  efficiently  if 
such  a  consequence  were  to  follow  their  acts,  as  that  third 
parties  should  suflfer  for  what  seem  the  judges*  own  short- 
comings. 

VOU  XXXV.  NO.  CCOCX.— FEBRUABT  1891.  O 
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It  has  now  been  long  considered  to  be  well  settled,  that 
the  proceedings  at  Petty  Sessions,  when  published  in  news- 
papers, are  in  the  same  position  as  the  proceedings  of  the 
High    Court       But   probably  we   have  been   too  hasty  in 
assuming  that  this  is  completely  so.     There  was  a  leading 
case,  of  Lewis  v.  Levy,  E  B.  E  537,  decided  in  the  time  of 
Lord  Campbell,  which  involved  the  point  whether  a  news- 
paper proprietor  was  protected  against  an  action  for  publishing 
a   mere     preliminary    hearing    or    application    to    justices. 
Previous  cases  rather  showed  that  it  was  libellous  for  pub- 
lishers to  report  these  preliminary  hearings.     In  the  case  of 
Lewis  V.  Levy,  a  pawnbroker  had  been  charged  before  a  magis- 
trate with  perjury,  and  the  charge  was  dismissed,  and  the 
pawnbroker  sued  the  newspaper  proprietor  for  publishing  a 
report,  and  relied  on  the  law  being  as  he  contended,  namely, 
that  as  it  was  only  a  partial  and  preliminary  proceeding,  and 
he  complained  of  some  of  the  details  as  libellous,  he  was 
entitled  to  damages.     The  Queen's  Bench,  after  taking  time 
to  consider,  delivered  an  elaborate  judgment  to  the  effect  that, 
if  the  report  was  fair  and  correct,  no  action  lies  against  the 
publisher.      But  it  is  to  be  noticed  that  Lord  Campbell  did 
not  go  the  length  of  holding  that  a  report  of  everything  that 
takes   place    before  justices   is  necessarily   privileged.      He 
made,  among  other  things,  the  following  useful  observations : 
— "  No  distinction  can  be  drawn  between  a  Court  of  pie  pcmdrf 
and  the  House  of  Lords  sitting  as  a  Court  of  justice.     As  to 
magistrates,  if,  while  occupying  the  bench  from  which  magis- 
terial business  is  usually  administered,  they,  under  the  pre- 
tence of  *  giving  advice,'  publicly  hear  slanderous  complaints 
over  which  they  have  no  jurisdiction,  although  their  names 
may    be    in    the   commission    of    the   peace,   a   report  of 
what  passes  before  them   is  as  little  privileged  as  if  they 
were  illiterate  mechanics  assembled  in  an  alehousa"     And 
that    learned    judge    called    attention    to    the    circumstance 
as    important — that,    in    that    case    then    before    him,  the 
justices   had    dismissed    the    charge,   having  jurisdiction  to 
hear  it 

The  dictum  of  Lord  Campbell  as  to  justices  dealing  with 
matters  not  within  their  jurisdiction,  and  which  might  be  used 
against  much  of  what  is  done  at  Petty  Sessions,  was  to  some 
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extent  modified  by  a  later  case,  of  Ubill  v.  Hales,  3  C.  P.  D. 
319,  where  the  very  case  occurred  of  justices  entertaining  a 
matter  over  which  they  had  no  jurisdiction.  Three  men  had 
applied  to  a  police  magistrate  for  a  summons  against  the 
plaintiff,  a  civil  engineer,  for  their  wages,  and,  on  hearing  their 
story,  he  came  to  the  conclusion  that  he  had  no  jurisdiction, 
though  he  said,  "  on  the  face  of  the  application,  the  men  had 
been  badly  treated."  A  fair  report  of  this  application  was 
l^nven  in  the  newspapers,  and  the  master  sued  the  proprietor 
of  a  newspaper  for  libel,  and  the  main  question  came  to  be 
whether  the  report  was  actionable  because  the  magistrate  had 
no  jurisdiction.  The  Court  came  to  the  conclusion  that,  as 
the  magistrate  had  jurisdiction  to  inquire  whether  the  facts 
brought  the  case  within  his  jurisdiction,  whatever  report  of 
the  result  might  be  given,  provided  it  was  fair,  was  not 
actionable.  And  this  was  said  to  be  good  sense,  for  it  is 
often  difficult  to  know  whether  a  matter  comes  within  the 
jurisdiction  of  justices  without  some  inquiry  into  the  facts ; 
and  the  mere  result  cannot  make  any  difiference,  so  far 
as  a  newspaper  report  goes.  A  reporter  cannot  tell  what  is 
or  is  not  within  the  jurisdiction,  and  it  was  right  that  his 
report  should  be  privileged  like  other  reports  of  judicial 
proceedings. 

The  novelty  of  the  case  involved  in  Macdougall  v.  Knight, 
which  on  a  former  action  on  the  same  libel  is  reported  in  1 4 
App.  C.  194,  is,  that  the  libellous  act  consisted  in  publishing 
only  a  correct  copy  of  the  judgment  as  delivered  by  the  judge 
wlio  decided  the  case,  but  which  judgment,  according  to  the 
l>laintifif,  gave  a  one-sided  and  imperfect  account  of  the 
evidence.  The  main  question  was,  whether  the  report  of  a 
judgment  as  delivered  by  a  judge  without  any  other  or  fuller 
account  of  the  facts  and  evidence  may  be  sued  upon  as 
libellous.  The  circumstances  were  such  as  may  often  occur  in 
the  course  of  ordinary  business.  The  defendant  Knight  was 
an  auctioneer  in  Bath,  who  had  been  sued  in  the  Chancery 
division  by  the  plaintiff  Macdougall  for  breach  of  contract  and 
misrepresentation.  The  action  was  tried  for  five  days,  and  in 
due  time  decided  by  North,  J.,  who,  as  judges  often  do,  gave 
a  lengthened  judgment,  and  an  account  of  what  he  considered 
the  important   points.      The  defendant    was  so  pleased  at 
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sacceeding  that  he  forthwith  had  a  correct  copy  of  the 
judgment  printed,  and  he  circulated  the  copies  among  his 
customers  by  way  of  vindicating  his  own  character.  The 
plaintiff,  however,  maintained  that  certain  passages  of  the 
judgment  gave  a  misleading  account  of  the  litigations,  and 
left  out  facts  and  evidence  which,  if  stated,  would  have  shown 
the  plaintifiTs  character  in  a  different  light  Hence  the 
action  for  libel  brought  for  publishing  the  judgment  without 
at  the  same  time  giving  a  fair  account  of  the  evidence  left  out 
by  the  judge. 

The  judge  who  presided  at  the  trial  of  this  case  seemed  to 
think  that  if  the  report  of  the  judgment  was  correct,  and  was 
published  honestly  by  the  defendant  in  order  to  protect  his 
reputation,  this  was  a  good  defence.  The  jury  found  for  the 
defendant,  but  a  new  trial  was  moved  for.  A  Divisional 
Court  refused  a  new  trial.  The  case  then  went  to  the  Court 
of  Appeal,  which  also  refused  a  new  trial ;  and  the  Lords 
Justices  all  held  that  it  was  unnecessary  to  ask  a  jury  whether 
a  judgment  delivered  by  the  judge  was  fair  and  accurate ;  and, 
moreover,  that  it  would  be  most  mischievous  if  parties  were  to 
go  behind  the  judgment  and  try  and  make  out  that  it  did  not 
give  a  correct  account  of  all  that  it  was  necessary  to  know. 
Not  content  with  the  three  judgments  against  him,  the  plaintiff 
next  went  to  the  House  of  Lords,  where  the  steps  in  the  case 
were  sifted  more  carefully  ;  and  though  the  House  also  decided 
against  him,  he  obtained  some  encouragement  from  two  of  the 
law  lords,  who  said,  in  effect,  that  if  his  points  had  been  raised 
and  put  more  correctly  to  the  jury,  the  plaintiff  might  have 
succeeded.  The  Lord  Chancellor  and  Lord  Bramwell  were 
the  two  judges  who  took  this  view.  Lord  Halsbury,  L.  C,  said 
that  the  plaintiff  was  entitled  to  contend  before  the  jury  that 
the  judge  had  drawn  erroneous  conclusions  from  the  evidence, 
for  a  judgment  was  not  necessarily  a  privileged  document 
"  If,"  said  his  lordship,  "  a  learned  judge's  judgment  or 
summing  up  to  a  jury  did  not,  in  fact,  give  reasonable 
opportunities  to  the  reader  to  form  his  own  judgment  as  to 
what  conclusion  should  be  drawn  from  the  evidence  given,  I 
think  the  publication  of  such  partial,  and,  in  that  respect, 
inaccurate,  representation  of  the  evidence  might  be  the  subject 
^  an  action  for  libel,  to  which  the  supposed  privilege  in  what 
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was  said  by  a  judge  would  be  no  answer/*  Lord  Bramwell 
also  said  that  the  publication  of  the  judgment  without  any  of 
the  evidence  could  give  the  reader  no  correct  means  of  judging 
of  the  whole  case ;  and  he  was  not  prepared  to  say  that  there 
would  not  be  a  good  cause  of  action  for  such  publication. 
And  if  the  plaintiff  had  insisted  before  the  judge  and  jury  that 
though  the  report  of  the  judgment  might  be  accurate,  still  it 
was  not  a  fair  report  of  the  proceedings  at  the  trial,  he  should 
have  succeeded.  While  these  two  law  lords  expressed  a 
decided  leaning  towards  the  plaintiff,  the  other  three  law  lords 
said  nothing  definite  on  the  point,  and  the  plaintiff  failed  in 
the  House  of  Lords  because  the  right  points  had  not  been 
taken  at  the  trial  and  at  the  right  time. 

After  that  decision  of  the  House  of  Lords  the  plaintiff 
seems  to  have  tried  to  have  the  right  point  raised  by  a  new 
action.  But  a  formidable  obstacle  was  in  his  way,  for  a 
second  action  on  the  same  libel  could  scarcely  be  tried  with 
any  prospect  of  success,  and  a  plea  of  res  judicata  is  always 
popular  with  the  judges  of  every  Court.  The  plaintiff 
endeavoured  to  make  good  his  second  action  by  singling  out 
passages  in  the  judgment  which  were  not,  strictly  speaking, 
before  the  Court  in  the  first  action,  and  alleging  that  these  were 
defamatory.  The  defendant  took  the  usual  step  of  applying 
to  the  Court  before  trial  to  dismiss  the  action  as  frivolous,  on 
the  ground  that  the  matter  had  been  already  decided.  The 
Bivisional  Court,  however,  were  in  his  favour,  and  thought 
that,  provided  he  paid  the  costs  of  the  former  action,  he  should 
be  allowed  to  proceed  with  the  second  action.  This  led  to  an 
appeal  to  the  Court  of  Appeal 

In  the  Court  of  Appeal  the  first  and  main  point  was, 
whether  the  first  judgment  was  res  judicata,  and,  therefore,  a 
bar  to  the  second  action.  All  the  three  Lords  Justices  were 
satisfied  that  there  could  not  be  two  separate  actions  arising 
out  of  one  and  the  same  libel  A  libel  could  not,  they  said, 
be  severed,  and  different  actions  founded  on  each  limb  and 
member.  It  was  one  and  inseparable,  and  could  not  be  twice 
sued  upon.  But  the  Court  naturally  said  that  even  if  a 
second  action  had  been  competent,  it  could  not  succeed,  because 
it  was  not  the  law  that  the  publication  of  a  judgment  without 
niore  was  actionable.    On  the  contrary,  they  all  held  that  a 
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judgment  delivered  by  a  judge  must  be  taken  to  be  privileged, 
if  the  report  was  correct,  and  that  it  would  be  indecent  and 
mischievous  to  allow  parties  to  go  behind  it,  and  try  and  make 
out  that  it  did  not  give  a  fair  account  of  the  subject-matter. 
The  Lords  Justices  were  not  at  all  shaken  or  embarrassed  by 
what  had  been  said  in  the  House  of  Lords ;  they  thought  that 
at  the  most  there  were  only  doubts  entertained  by  two  out  of 
five  law  lords,  and  that  the  precise  point  had  not  been  dis- 
cussed and  decided  there.  Hence  we  may  fairly  expect  that 
this  case  will  again  reach  the  House  of  Lords,  and  elicit  a 
more  exhaustive  and  conclusive  decision  than  it  met  with 
before. — Justice  of  the  Peace. 

* 

Improved  Judgments. — A  recorder  of  the  lore  of  lords  tells 
his  readers  that  the  reports  would  have  appeared  sooner  "  were 
it  not  for  the  time  which  has  been  consumed  in  the  revision 
of  the  judgments."  Were  judges  as  bad  then  as  they  are  said 
to  be  now  ?  At  a  future  date  it  may  be  possible  to  set  out 
side  by  side  a  certain  judge's  "  Englysche  as  she  is  spoke  "  and 
his  judgment  as  it  appears  after  the  reporter  has  revised  it, 
and  the  judge  has  struck  out  the  sentences  which  even  he 
cannot  understand.  Judges  differ  as  much  on  this  head  as 
reporters  do  in  their  revising  habits.  From  all  accounts  Lord 
Justice  Bowen's  judgments — even  the  unwritten  ones — not 
only  do  not  require,  but  actually  suffer  from,  alterations. 
Lord  Hatherley,  on  the  other  hand,  required  a  lot  of  revision. 
This  was  established  in  the  Court  of  Appeal  one  day  when 
Sir  George  Jessel  and  the  present  Master  of  the  EoUs  were 
sitting  together.  One  of  the  counsel,  commenting  on  a  judg- 
ment of  Sir  W.  P.  Wood,  said  that  the  report  was  probably 
not  exactly  what  he  said,  but  his  judgment  corrected  and 
altered  by  himself.  "I  don't  believe  it,"  said  Brett,  L.  J.,  "I 
don't  alter  mine,  and  I  don't  think  Lord  Hatherley  altered  his 
much."  Sir  6.  Jessel  said  :  "  I  often  alter  mine,  and  I  have 
heard  that  Lord  Hatherley  revised  his  own  a  good  deal. 
What  do  you  say,  Mr.  Ince  ? "  Mr.  Ince  said  he  had  been 
once  a  reporter  in  the  deceased  judge's  Court,  and  he  could 
testify  to  the  fact  that  Lord  Hatherley  did  occasionally  alter 
his  judgments."     Brett,  L.  J.,  said :  "  Perhaps  he  altered  a 
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word  or  two,  but  not  thoughts."  "  Oh  yes,  he  did,"  said  Sir 
Geoi^e,  "  the  sentences  used  to  come  out — whole  pages  of  them, 
thoughts  and  alL" — Solicitors'  Journal. 


L*Q»J 


Playing  many  Paris.  — "  Talking  about  justices  of  the 
peace,"  said  a  well-known  lawyer,  "  I  heard  the  other  day  of  a 
justice,  a  German  with  an  unpronounceable  name,  up  in 
Franklin  County  somewhere,  who  presided  in  a  case  brought 
by  himself  for  divorce  from  his  wife.  After  testifying  in  the 
case  himself  and  hearing  all  the  evidence,  I'll  be  hanged  if  he 
(Udn*t  throw  himself — or  I  mean  his  case — out  of  Court,  on 
the  ground  of  insuflBciency  of  evidence." 

"Well,  that's  pretty  good,"  responded  another  eminent 
member  of  the  Bar ;  but  what  do  you  think  of  a  justice  who 
acted  in  the  dual  capacity  of  judge  and  jury  ?  It  was  up  in 
the  country  somewhere,  in  a  case  of  horse-stealing,  I  think. 
The  lawyers  on  both  sides  agreed  to  dispense  with  the  *  twelve 
good  inen,'  and  requested  the  judge  to  act  as  jury.  He  took 
the  request  literally.  Mounting  the  Bench,  he  considered 
for  a  long  time,  and  finally  consented.  He  then  began  the 
proceedings.  Leaving  the  Bench,  he  filed  himself  into  the 
jury-box,  had  himself  sworn  by  the  clerk,  and  heard  the  evi- 
dence. When  an  objection  was  made  or  a  law  point  raised 
by  the  lawyers,  the  *  jury '  left  the  box,  mounted  the  Bench, 
and  passed  on  it  as  judge,  returning  to  the  jury-box  in  time 
to  hear  the  testimony.  After  the  evidence  was  all  in,  he 
wrote  out  his  instructions  as  judge,  and  handing  it  to  one  of 
the  attorneys,  requested  him  to  read  it  to  the  jury.  After 
listening  to  the  instructions  in  his  capacity  of  jury,  he  had 
himself  conducted  from  the  room  by  the  SherifiF,  and  locked 
up  in  the  jury-room  to  consider  the  case  and  prepare  a 
verdict." 

"  How  long  did  he  stay  out  ? " 

"Six  hours." 

"What  was  the  verdict?" 

"  He  reported  that  the  jury  couldn't  agree,  and  as  judge 
he  discharged  himself." — Green  Bag. 
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Tlie  Partnership  Act,  1890,  mth  Notes:  Being  a  Supplement 
to  A  Treatise  on  the  Law  of  Partnership.  By  The 
Eight  Hon.  Sir  Nathaniel  Lindley,  Knt.,  LL.D.  Ed., 
one  of  the  Lord  Justices  of  Her  Majesty's  Court  of 
Appeal.  Assisted  by  Sir  W.  Cameron  Gull,  Bart., 
M.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  Vinerian  Scholar 
in  the  University  of  Oxford,  1883;  and  Walter  B. 
Lindley,  M.A.,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 
With  an  Introduction  and  Notes  on  the  Law  of  Scotland, 
by  J.  Campbell  Lorimer,  LL.B.,  Esq.,  Advocate. 
London:  Sweet  &  Maxwell.  Edinburgh:  Bell  &  Bradfute. 
1891. 


The  Partnership  Act  of  last  session  imperatively  called  for 
the  publication  of  a  handbook  on  the  subject,  and  one  could 
not  have  been  issued  in  better  form  than  the  joint  work  under 
review.  None,  certainly,  could  have  appeared  with  names 
carrying  more  authority  in  this  branch  of  the  law  than  do 
those  of  Lord  Justice  Lindley  and  Mr.  Campbell  Lorimer  in 
their  respective  countries.  The  annotating  of  this  important 
statute  is,  in  our  opinion,  extremely  well  done ;  and  we  have 
nothing  but  praise  for  the  concise  and  lucid  introduction,  the 
part  of  which  applicable  to  Scotland  is  from  Mr.  Lorimer's 
pen.  The  book  is  excellent.  In  all  humility,  we  venture  to 
express  regret — captious  though  it  may  seem — that  throughout 
the  Notes,  J.,  LL.B.,  Campbell,  Esq.,  Lorimer,  Advocate  (we 
beg  pardon  if  the  arrangement  of  designations  on  the  title 
page  has  confused  us),  should  have  used  the  form  "Scotch" 
law  instead  of  the  more  euphonious  "  Scottish,"  or  the  time- 
honoured  "Scots."  Perhaps,  however,  we  blame  the  wrong 
man.  Mr.  Lorimer  may  not  be  responsible  for  the  marginal 
notes.  This  may  be  the  province  of  Walter,  of  Lincoln's  Inn, 
B.,  Esq.,  M.A.,  Lindley  (again  our  brain  whirls) ;  and  it  is 
only  fair  to  state  that  in  the  Introduction,  Mr.  Lorimer,  LLB., 
Campbell,  makes  use  of  the  form  "  Scottish." 
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Lectures  on  the  Growth  of  Criminal  Law  in  Ancient  Communi- 
ties. By  Richard  R  Cherky,  LL.D.,  Barrister- at-Law ; 
Reid  Professor  of  Constitutional  and  Criminal  Law  in 
the  University  of  Dublin.  London :  MacmiUan  &  Co. 
1890. 

This  is  an  interesting  book.  The  author  traces  historically 
the  manner  in  which  Criminal  or  Penal  Law  developed  itself 
among  ancient  societies.  He  points  out  the  striking  similarity 
between  the  early  institutions  of  very  distant  races  as  regards 
this  department  of  law ;  and,  with  the  view  of  showing  that 
such  similarity  did  not  arise  from  the  adoption  by  one  nation 
of  the  laws  or  institutions  of  another,  but  rather  from  the 
inherent  principles  of  human  nature,  the  legal  systems  selected 
for  treatment  are  far  apart  from,  and  independent  of,  each 
other.  These  systems  are  the  Brehon  Laws  of  Ancient 
Ireland,  the  Hebrew  Laws  as  exhibited  in  the  Old  Testament, 
the  Mohammedan  Law,  the  Roman  Law,  and  the  Anglo-Saxon 
and  Early  English  Laws.  "  Nothing,"  says  Professor  Cherry, 
"illustrates  so  much  the  complete  contrast  between  modern 
and  ancient  ideas  on  legal  subjects  as  the  study  of  this 
branch  of  law  historically.  The  existence  of  law  without 
any  sovereign  authority — without  any  sanction  or  recognised 
tribunal  —  seems  to  us  almost  a  contradiction  in  terms. 
Yet  it  was  out  of  such  a  state  of  society  that  law  de- 
veloped itself  in  all  its  branches,  gradually  and  slowly. 
In  the  study  of  Criminal  Law,  we  really  have  a  test 
of  the  validity  of  the  historical  method.  We  can  easily 
understand  how  such  matters  as  the  laws  of  inheritance  and 
contract  arose  from  custom,  for  even  to  the  present  day  we 
recognise,  in  some  degree,  the  binding  force  of  custom  in  those 
branches  of  the  law;  but  it  is  difficult  to  believe  that 
Criminal  Law  could  have  originated  in  the  same  manner. 
Criminal  Law  naturally  seems,  even  in  its  earliest  stages,  to 
be  a  restriction  upon  custom —  a  system  of  commands 
necessarily,  we  would  suppose,  imposed  by  some  political 
superior,  to  restrain  the  practice  of  customs  which  were  dis- 
approved of,  rather  than  to  sanction  those  already  observed." 
His  object  is,  therefore,  really  twofold  :  viz. — to  show  that  the 
origin  of  Criminal  Law,  as  well  as  of  other  branches,  was  in 
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primeval  custom  ;  and  also  to  point  out  the  traces  of  primitive 
iileas  which  remain  in  later  developments  of  Criminal  liaw. 
The  work,  we  may  remark,  has  interest  not  for  the  lawyer 
alone,  but  for  the  general,  scarcely  less  than  for  the  scientific, 
reader. 


Studies  National  and  InternationaL     By  James  Lorimek. 
Edinburgh  :  William  Green  &  Sons.      1890. 


*o' 


TriE  Studies  National  and  International  will  give  to  all  who 
knew  him  a  very  pleasant  recollection  of  Professor  Lorimer. 
No  doubt  his  chief  claims  to  distinction  will  ultimately  rest 
upon  his  larger  works — The  Institutes  of  Law  and  The 
Institutes  of  the  Law  of  Nations;  but  no  one  can  fully  under- 
.staiid  his  character  nor,  we  think,  fully  understand  his  theory 
of  law,  who  has  not  studied  his  fugitive  writings.  It  was 
Trofessor  Lorimer's  custom,  as  the  Prefatory  Note  states,  at 
the  beginning  of  each  session  to  give  to  his  class  a  lecture 
iipon  some  topic  of  current  public  interest.  This  task  was 
well-suited  to  the  bent  of  his  mind.  In  spite  of  his  philo- 
sophical speculations,  he  never  ceased  to  take  a  keen  interest 
in  all  public  questions — even,  indeed,  when  they  were  of  only 
local  interest.  He,  no  doubt,  used  to  tell  his  class  not  to  waste 
time  in  reading  the  daily  papers;  but  it  is  more  than  doubt- 
ful if  he  himself  followed  his  own  advice.  At  any  rate,  a 
]iiere  list  of  the  Studies  shows  that  during  the  tenure  of  his 
olUce  he  took  a  lively  interest  in  public  events  ;  and  one  train 
of  thought  that  was  never  absent  from  his  mind,  was  how 
lawyers  could  and  should  influence  them.  This  train  of 
thought  was  closely  connected  with  his  main  subject.  He 
had  to  lecture  to  young  lawyers  on  the  law  of  nature,  and 
tliese  lectures,  and  others  which  might  also  have  been 
]mblished,  give  in  outline  his  idea  of  how  the  law  of  nature 
could  be  practically  applied.  They  must  not,  however,  be 
criticised  as  complete  studies  of  the  subjects  they  treat  of. 
AVhat  they  were  really  intended  to  be,  were  so  many  examples 
of  how  such  subjects  ought  to  be  treated.  Holding  also,  as 
lis  did,  the  opinion  that  for  speculative  purposes  the  method 
of  treating  a  subject  was  more  important  than  the  subject 
itself,  it  could  not  but  result  that  his  facts  were  sometimes 
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inaccurate  and  his  conclusions  unpractical.  Bearing  these 
considerations  in  mind,  every  one  can  read  the  volume  before 
us  with  pleasure  and  profit.  These  considerations  also  avoid 
the  necessity  of  any  elaborate  criticism  of  the  views  expressed 
in  the  lectures.  Besides,  his  main  contention,  that  lawyers 
have  other  interests  and  duties  than  that  of  being  counsel  and 
agent  for  litigants,  is  thoroughly  true,  and  although  it  may  bo 
called  a  platitude  to  state  it,  yet  in  this  busy  age  it  is  well  to 
have  it  brought  home  to  the  mind  in  every  possible  way. 
Take,  for  example,  his  lecture  on  "  Politics  as  a  Profession."  It 
may  be  true  that  the  payment  of  members  of  Parliament  is 
open  to  objection,  and  that  proportional  representation  is 
unworkable,  still  his  remarks  on  the  qualifications  necessary 
for  a  legislator  are  well  worthy  of  the  consideration  of  all 
thinking  men.  Professor  Lorimer's  philosophical  position 
and  his  work  as  a  jurist  have  been  elsewhere  referred  to,  and 
though  the  "  Studies  "  could  quite  well  afford  a  text  on  which 
to  discuss  the  ultimate  problems  of  law,  that  is  not  necessary. 
His  lectures  on  current  subjects  can  be  treated  by  themselves. 
Xo  one  can  read  them  without  enjoying  them ;  all  must  be 
struck  with  the  originality  of  his  ideas  and  the  versatility  of 
mind  which  their  author  displays ;  and  every  one  must  regret 
that  he  has  not  been  able  to  devote  more  space  to  the  dis- 
cussion of  the  many  interesting  questions  he  raises.  The 
interest  of  the  book  is  also  increased  by  having  as  a  frontis- 
piece a  photogravure  of  Mr.  Lorimer,  taken  from  the  portrait 
of  him  by  his  son. 


jenglisb  decisions. 


November-January. 

{All  current  English  decisions  likely  to  throw  light  upon  any  point  of 
Scottish  law  or  practice,  are  here  reported,) 

Company. — Winding-tip — Validity  of  mortgage  of  uncalled  capital. 
—A  company  in  1882  obtained  an  overdraft  from  their  bank  on 
the  security  of  a  promissory  note  by  M.  and  G.,  two  directors ; 
and  a  resolution  was  passed  by  the  directors  indemnifying  M. 
and  G.  A  subsequent  note  was  also  given  by  M.  and  G.  to  the 
hank    In  1886  M  and  G.  executed  guarantees  in  favour  of  certain 
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railway  companies  for  sums  which  might  become  due  to  them  {rom 
the  company.     In  March   1886  the  directors,  in  pursuance  of  a 
resolution  to  that  effect,  assigned  by  way  of  mortgage  (subject  to  a 
prior  mortgage)  the  "  uncalled-up  amounts  of  £4  per  share  on  the 
5000  shares  of  the  company  "  by  way  of  indemnity  to  M.  and  G. 
against  all  loss  and  damage  by  reason  of  their  giving  the  guarantee 
mentioned.     The  company  had  gone  into  liquidation.     M.  and  G. 
had  been  called  upon  to  make  payments  to  the  bankers  and  to  the 
railway  companies,  and  they  claimed  the  benefit  of  their  security. 
The  validity  of  a  charge  on  uncalled  capital  of  the  company  given 
by  way  of  seciu^ity  for  money  borrowed  was  established  by  the 
Uourt  of  Appeal  (44  Ch.  Div.  534).     Held  (by  Mr.  Justice  Stirling), 
as  regarded  the  promigsory  note,  that  the  overdraft  being  clearly  a 
borrowing  of  money,  the  transaction  was  in  substance  a  borrow- 
ing of  money   on   the   security   of  the  uncalled   capital   of  the 
company ;  also,  as  regarded  the  guarantees,  that,  upon  the  con- 
struction of  the  Memorandum  of  Association,  the  directors  had 
{lower  to  issue  securities   founded   or  based   upon   the   uncalled 
capital  of  the  company  for  any  legitimate  business  purpose  of  the 
company,  and   that  the  indemnifying  of  a  director  was  such  a 
purpose,  and  therefore  that  the  mortgage  was  valid,  and  that  the 
claim  under  it  jnust  be  admitted. — Re  Pyle  iV^orks  Limiied^  High 
Court,  Ch.  Div.,  18  November. 

Will. — Power — Failure  of  appointees, — By  the  will  of  K  M., 
certain  personal  estate  was  given  in  trust  for  K  L.  M.,  an  infant, 
for  life,  for  her  separate  use  without  power  of  anticipation,  and 
after  her  death  for  such  persons  as  she  should  by  deed  or  will 
appoint  By  a  settlement  made  on  the  marriage  of  K  L.  M.,  still 
an  infant  and  a  ward  of  Court,  with  the  sanction  of  the  Court  under 
the  Infants'  Settlement  Act,  E  L.  M.  appointed  that  the  estate 
subject  to  the  power  should,  subject  to  her  own  life  interest  under 
the  will,  go  to  and  become  vested  in  the  trustees  of  the  settlement 
upon  trust  for  her  separate  use  during  the  joint  lives  of  herself  and 
her  husband,  with  remainder  to  the  survivor  for  life,  and  subject 
thereto  upon  the  usual  trusts  in  favour  of  the  children  of  the 
marriage,  and  in  default  of  children  as  E.  L.  M.  should  appoint, 
find  in  default  of  appointment  for  the  persons  who  would  have  been 
entitled  to  her  personal  estate  under  the  Statutes  of  Distribution  if 
she  had  died  intestate  and  without  having  been  married.  E  L.  M. 
died  shortly  after  the  marriage  still  an  infant  without  children  and 
intestate.  E  L.  M.  was  an  illegitimate  child,  therefore  there  was 
no  one  who  could  take  under  the  ultimate  trust  in  default  of 
children.  Held  (by  Mr.  Justice  North),  on  an  originating  summons 
taken  out  by  E  L.  M.'s  husband,  that  the  effect  of  E  L.  M's 
execution  of  the  power  by  the  settlement  was  to  make  the  property 
part  of  her  estate  for  all  purposes,  and  not  only  so  far  as  to  carry 
out  the  trusts  of  the  settlement,  and  the  persons  entitled  under  the 
settlement  having  failed,  the  property  belonged  to  her  husband. 
— Scott  V.  Hanbury,  High  Court,  Ch.  Div.,  20  November. 
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Trustee. — Unavihmised  investmeni. — ^The  plaintiflf  was  a  bene- 
ficiary under  the  will  of  one  Ayres,  who  died  in  1856.  The 
defendants  were  the  executors  of  the  sole  trustee  of  the  will.  In 
1877  the  trustee  invested  £2719,  part  of  the  trust  fund,  in  the 
purchase  of  forty  shares  in  a  corporat'on  called  the  London  Assur- 
ance. In  1888  the  shares  were  sold  by  his  executors  for  £627  less 
than  the  amount  originally  paid  for  them.  The  will  of  Ayres 
authorised  the  investment  of  trust  funds  in  {inter  alia)  "  the  stocks, 
shares,  or  securities  of  any  company  incorporated  by  Act  of  Parlia- 
ment, and  paying  a  dividend."  The  company  was  constituted  in  the 
following  manner :  By  the  Act  6  Geo.  I.  c.  18  (a  public  general  Act), 
which  imposed  the  penalty  of prcemunire  on  persons  misusing  obsolete 
charters,  the  Crown  was  enabled  to  incorporate  two  companies  for 
carrying  on  the  business  of  marine  insurance,  with  limitations  in 
the  charters  which  could  not  be  imposed  in  a  prerogative  charter. 
One  of  the  two  companies  inoorporated  in  consequence  of  the  Act 
was  the  London  Assurance,  whose  charter  was  issued  in  June  1720, 
with  the  limitations  authorised  by  the  Statute.  In  April  1721  a 
fire  insurance  company  was  incorporated  by  prerogative  charter 
under  the  name  of  the  ''  London  Assurance  of  Houses  and  Goods 
from  Fire."  The  charter  provided  that  the  court  of  directors  of 
the  London  Assurance  should  be  the  court  of  directors  of  the  fire 
insurance  corporation.  Various  Acts  of  Parliament  were  passed 
from  time  to  time  recognising  the  two  corporations,  and  in  1830  a 
private  Act  (11  Geo.  IV.  c.  74)  was  passed,  incorporating  a  new 
corporation,  called  "  The  London  Assurance  Loan  Company,"  com- 
posed of  the  two  existing  companies.  In  1853  a  private  Act  (16 
Vict.  c.  1),  the  London  Assurance  Consolidation  Act,  1853,  was 
passed,  which  in  effect  amalgamated  the  three  companies.  It 
consolidated  the  stock  of  the  companies,  and  gave  the  members  of 
the  fire  companies  the  same  privileges  as  the  members  of  the  London 
Assurance,  and  gave  that  corporation  extended  powers.  The 
question  was  whether  the  estate  of  the  decease  i  trustee  was  liable 
to  make  good  the  loss  which  had  resulted  from  the  investment. 
Held  (by  Mr.  Justice  North),  that,  ha\ing  regard  to  all  the  Acts,  it 
was  impossible  to  say  that  the  investment  was  a  breach  of  trust  for 
which  the  trustee  ought  to  be  made  liable. — Eke  v.  Boyt&n,  High 
Ct.,  Ch.  Div.,  26  November. 

Ship. — Charter  party — Payment  of  hire  in  case  of  bj-eukdown. — The 
respondents  chartered  a  ship  of  the  appellants  for  a  time  charter,  at 
80  much  per  month.  The  liire  was  to  continue  during  the  whole 
time,  the  owners  to  keep  the  ship  in  repair.  The  charter  party 
contained  a  provision  that  '^in  the  event  of  loss  of  time  from 
breakdown  of  machinery,  want  of  repairs,  or  damage,  whereby  the 
working  of  the  vessel  is  stopped  for  more  than  forty-eight  con- 
secutive working  hours,  the  payment  of  the  hire  shall  cease  until 
she  be  again  in  an  efiScient  state  to  resume  her  service."  On  a 
voyage  from  A.  to  H.  her  machinery  broke  down,  and  she  was 
compelled  to  put  into  P.,  and  a  tug  was  sent  out  to  bring  her  home. 
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On  her  arrival  at  H.  the  machinery  was  repaired  while  the  cargo 
was  being  discharged.  The  owners  claimed  hire  from  the  time  she 
left  P.  till  she  was  discharged.  Held,  that  no  hire  was  payable  for 
tlie  voyage  from  P.  to  H.,  but  that  the  time  occupied  in  discharging 
should  be  paid  for.  Judgment  of  Court  of  Session  in  Scotland  (in 
IG  R.  843)  affirmed  with  a  variation. — Hogarth  v.  Miller  &  Co., 
House  of  Lords,  1  December. 

Company. — Prospectus — Misrepresentation — Onus  of  proof. — The 
directors  of  a  mining  company  issued  a  prospectus  which  contained 
a  statement  that  full  reports  on  the  property  had  been  prepared 
for  tlie  directors  by  engineers.  The  prospectus  contained  extracts 
Irom  the  report  of  D.,  one  of  the  engineers,  and  stated  that  the 
reports  had  convinced  the  directors  that  the  property  was  a  rich 
one,  and  that  they  had  no  hesitation  in  recommending  the  shares 
to  the  public  as  a  genuine  investment.  The  plaintiff,  relying  on 
the  words  of  the  prospectus,  which  he  understood  to  mean  that 
the  engineers  who  made  the  reports  had  been  instructed  by  the 
directors  to  report  to  them  on  behalf  of  the  company,  and  relying 
particularly  on  D.*s  report,  took  a  number  of  shares.  The  company 
was  not  successful,  and  the  plaintiff  brought  an  action  against  the 
directors  for  damages  caused  by  his  having  been  induced  to  take 
shares  by  untrue  statements  in  the  prospectus.  At  the  trial  it  was 
proved  that  none  of  the  reports  had  in  fact  been  made  on  instruc- 
tions from  the  directors,  and  that  D.,  in  making  his  report,  was  at 
least  to  some  extent  acting  on  behalf  of  the  vendors  of  the  pro- 
perty to  the  company.  Held  (by  Mr.  Justice  Romer),  that  the 
statement,  as  the  plaintiff  understood  it,  being  untrue  and  material, 
the  defendants  were  liable  in  damages  to  the  plaintiff,  and  without 
any  obligation  on  his  part  to  show  that  the  reports  were  in  fact 
exaggerated. — Angus  v.  Clifford,  High  Court,  Ch.  Div.,  1  December. 

Nuisance  by  Noise. — Propriefwy  club — Boxing  contests — Crfnvds 
— Whistling  for  cabs — Music  arid  singing — Injuuction. — A  proprietory 
social  and  sporting  club  was  established  in  Gerrard  Street,  Soho,  to 
promote  boxing  contests  within  the  club,  and  also  to  provide  con- 
certs and  other  entertainments  for  the  members  at  late  hours  of  the 
night.  On  the  nights  of  the  boxing  contests,  large  and  noisy 
crowds  collected  in  Gerrard  Street,  cheering,  hooting,  and  whistling, 
jiTid  did  not  disperse  until  early  in  the  morning.  Cabs  for  departing 
members  were  bummoned  to  the  club  by  a  shrill  whistle,  from 
midnight  up  to  6  A.M.  Music  was  also  kept  up  occasionally  till  an 
early  hour  in  the  morning.  The  owner  and  occupiers  of  a  house 
luljoining  this  club  brought  an  action  against  the  proprietor  for  au 
injunction  to  restrain  the  alleged  nuisance  in  respect  of  (1)  the 
boxing  contests,  which  attracted  the  crowds ;  (2)  the  cabs  and 
whistling;  (3)  the  music.  Held  (by  Mr.  Justice  Romer),  upon  the 
evidence,  that  a  nuisance  had  been  proved  in  respect  of  the  crowd 
and  cabs ;  that  the  proprietor  of  the  club  was  responsible  for  such 
nuisance,  as  he  was  not  using  his  premises  in  an  ordinary  way.     An 
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injunction  must  go  to  restrain  him  from  so  conducting  his  business 
as  to  cause  a  nuisance  by  noise  in  these  two  respects. — Bellamy  v. 
JFells,  High  Ct.,  Ch.  Div.,  1  December. 

Master  and  Servant. — AgreemerU  with  tramway  conductor — 
Forfeiture  of  wages. — The  plaintiff  became  a  conductor  of  the 
defendant  company  on  the  terms  amongst  others  that,  for  a  breach 
by  him  of  the  rules  of  the  company,  the  company's  manager  might 
decide  that  wages  owing  to  him  might  be  retained  by  the  company 
as  damages  for  the  breach.  The  plaintiff,  having  been  dismissed 
by  the  manager  for  a  breach  of  the  rules,  brought  an  action  in  the 
County  Court  to  recover  wages  due  to  him.  After  the  action  was 
brought,  the  manager,  without  hearing  anything  the  plaintiff 
mi^ht  wish  to  say,  signed  a  printed  form  of  certificate,  which  ho 
had  filled  in  with  the  plaintiff's  name  and  the  amount  of  the  wages 
due,  and  which  declared  the  wages  forfeited.  On  appeal  to  the 
Queen's  Bench  Division,  the  Divisional  Court  gave  judgment  for 
the  defendant  company,  considering  themselves  bound  by  the 
London  Tramways  Company  v.  Bailey,  3  Q.'B.  Div.  217.  HM  (by 
Lord  Esher,  M.  E.,  and  Lords  Justices  Lopes  and  Kay),  that  the 
certificate  was  no  defence  to  the  action,  as  the  manager  had  not 
given  the  plaintiff  any  opportunity  of  being  heard  on  the  question 
of  forfeiture. — Armstrong  v.  South  London  Tramways  Company^  Court 
of  Appeal,  2  December. 

Ship. — Collision — Fog. — Held,  afiirming  Court  of  Appeal  (14  P. 
Div.  172),  that  there  is  no  rule  of  navigation  that  where  those  in 
charge  of  a  vessel  in  a  dense  fog  hear  a  whistle  or  foghorn  near  at 
hand,  they  are  under  no  circumstances  justified  in  altering  their 
helm  before  seeing  the  other  vessel. — Be  The  Vindornora,  House  of 
Lords,  5  December. 

Agreement  in  Restraint  of  Trade. — Construction — Unreason- 
able covenant. — By  an  agreement  dated  in  April  1887,  and  made 
between  the  plaintiffs,  who  carried  on  the  business  of  manufacturers 
of  a  food  preservative  known  as  "  Frigiline,"  under  the  style  of  "  The 
Food  Antiseptic  Company,'*  and  the  defendant,  it  was  agreed  that 
the  defendant  should  become  the  traveller  and  assistant  of  the 
plaintiffs  at  a  salary,  and  that  he  should  call  upon  and  solicit  orders 
for  all  articles  and  commodities  in  the  way  of  the  plaintiffs'  business 
as  antiseptic  manufacturers ;  that  one  week's  notice  on  either  side 
should  terminate  the  agreement,  and  that,  in  the  event  of  such 
termination,  the  defendant  should  not  for  or  on  account  of  any 
employer,  or  on  his  own  account,  at  any  time,  either  by  himself  or 
in  partnership  with  any  other  person  or  persons  or  firm,  call  upon 
or  directly  or  indirectly  solicit  orders  from  "  or  in  any  way  deal  or 
transact  business "  with  any  person  or  firm  who,  dun'ng  the  con- 
tinuance of  the  agreement,  should  be  customers  of  the  plaintiffs,  or 
any  future  successors  of  the  Food  Antiseptic  Company,  or  any  of 
the  successors  in  business  of  such  company.  The  agreement  was 
terminated  by  a  week's  notice,  and  the  defendant  subsequently 
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entered  the  employment  of  the  Freezall  Food  Preservative  Com- 
pany, and  solicited  and  obtained  orders  from  some  of  the  plaintiffs' 
customers  for  a  food  preservative  called  "  Freezall/*  which  he  repre- 
sented had  the  same  effect  as  "Frigiline."  Upon  a  motion  for  an 
itijiuiction  in  an  action  by  the  plaintiff  to  restrain  the  defendant 
from  acting  in  breach  of  the  agreement:  Hdd  (by  Mr.  Justice 
C bitty),  that,  giving  the  agreement  a  reasonable  construction,  the 
word  "  business  "  in  the  clause,  by  which  the  defendant  agreed  not 
to  in  any  way  deal  or  transact  business  with  any  of  the  plaintiffs' 
customers,  meant  business  of  a  similar  kind  to  that  carried  on  by 
tlie  plaintiffs,  and  not  business  of  any  kind,  and  that  the  agreement 
was  not  unreasonable;  and  injunction  granted  restraining  the 
defendant  from  doing  any  of  the  acts  in  breach  of  the  agreement— 
Milk  V.  Dunham,  High  Ct.,  Ch.  Div.,  5  December. 

Cheque. — Nefjotiahility — Crossing — Bills  of  Exchange  Act,  1882, 
U€S,  8,  35,  73. — Where  it  is  intended  that  a  cheque  shall  not  be 
ncf^otiable,  it  must  be  distinctly  and  unmistakeably  stated  on  it. 
Wliether  a  cheque  payable  to  order  or  bearer  can  be  made  not 
negotiable  in  any  way  except  by  writing  "  not  negotiable  "  across  it, 
qiuire.  S.  gave  a  cheque  to  M.,  which  he  sent  to  his  bankers,  the 
JJ.  bank,  to  be  placed  to  his  credit.  The  cheque  was  payable  to 
M.'s  order,  and  was  crossed  "  account  of  M.,  N.  bank.''  The  bank 
placed  the  amount  to  M.'s  credit,  and  allowed  him  to  draw  on 
account  of  it  before  the  amount  had  been  paid  to  them.  On  pre- 
sentation at  the  bank  of  S.,  the  cheque  was  dishonoured,  which  left 
M/s  account  with  the  N.  bank  overdrawn.  As  M.  did  not  refund 
the  amount,  the  N.  bank  sued  S.  for  the  amount  of  the  cheque. 
IlfhJ  (by  Lords  Justices  Lindley,  Bowen,  and  Fry,  affirming  decision 
of  Mr.  Justice  Day),  that  the  words  written  across  it  did  not  render 
the  cheque  not  negotiable,  and  it  having  been  sent  to  the  bank  to 
be  placed  to  the  credit  of  M.,  and  M.  having  been  allowed  to  drair 
on  iiccount  of  it,  the  bank  were  bond  fide  holders  of  the  cheque  for 
value  in  due  course,  and  could  sue  S.  for  the  amount. — The  National 
Bank  v,  Silke,  Ct.  of  App.,  10  December. 

Copyright. — Dramatising  a  novel — 3  and  4  }FilL  IF.  c,  1533,  1, 
2 — ^5  d'  6  Vict.  c.  45,  sec.  24. — This  was  an  action  by  the  trustees 
and  executors  of  A.,  and  was  brought  to  restrain  defendant,  a 
theatrical  manager,  from  performing  a  play  which  the  plaintiffs 
maintained  was  an  imitation  of  a  drama  adapted  by  A.  from  his 
novel.  An  interim  interdict  had  been  obtained.  The  action  in 
question  was  whether  the  drama  published  by  the  defendant  was 
in  substance  a  copy  or  a  colourable  imitation  of  the  drama  published 
by  A.  Both  plays  professed  to  be  a  dramatic  representation  of  the 
novel  Many  of  the  characters  were  the  same  in  both  plays,  but 
some  of  the  characters  were  different.  The  defendant's  play  had 
some  characters  which  the  plaintiffs  had  not.  The  dialogue  of  the 
different  characters  was  similar,  as  the  two  dramas  were  taken  from 
the  same  novel,  and  the  general  plot  was  the  same.  The  defendant 
^-elicd  on  the  case  of  Toole  v.  Young  (L.  Rep.  9  Q.  B,  623),  where  it 
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was  laid  down  that  the  author  of  a  novel  was  not  protected  against 
having  his  novel  put  into  the  form  of  a  drama  by  different  persons ; 
and  that  it  made  no  difference  that  he  had  himself  dramatised  it ; 
bat  that  a  writer  could  not  produce  and  represent  a  drama  which 
he  bad  borrowed  from  ^  drama  written  previously  by  another 
person.  Held  (by  Mr.  Justice  Kekewich),  on  the  authority  of  Toole 
V.  Young^  that  any  person  might  dramatise  a  published  novel,  even 
though  the  author  of  the  novel  had  dramatised  his  own  work ;  and 
that  the  defendant  was,  under  the  circumstances,  entitled  to  judg- 
ment with  costs ;  and  also  to  an  inquiry  as  to  what  damages  he 
bad  incurred  by  reason  of  the  interim  injunction. — Schlesinger  v. 
Bedfardy  High  Ct,  Ch.  Div.,  11  December. 

Copyright. — Dramatic  piece — Dramatising  a  novel — Representa- 
tim  wUhaui  consent  of  proprietor — 3  (&  4  Will,  c.  15,  sees.  1,  2-5, 
and  6  Vict,  c,  45,  sec  24. — An  action  was  brought  by  the  trustees 
and  executors  of  the  will  of  A.  to  restrain  the  defendant  from  per- 
fonning  a  play  called  "  The  New  Magdalen,"  the  copyright  in  which 
the  plaintiffs  claimed  to  be  their  own  property.  A.  had  dramatised 
a  version  of  his  novel  called  "The  New  Magdalen,"  and  in  November 
1889  the  defendant  had,  in  consideration  of  a  payment  of  one 
guinea,  obtained  a  licence  to  perform  a  dramatic  version  of  the 
same  novel  for  two  nights  from  R.  and  others,  who  had  played  it  for 
some  years  during  A 's  lifetime.  The  play  as  so  performed  by  R.  and 
others  had,  it  was  said,  been  adapted  directly  from  the  novel  by 
W.  S.,  but  during  the  present  trial  of  the  action  it  turned  out  that 
A's  play  was  published  before  the  novel,  though  W.  S.  stated  in 
evidence  that  he  had  never  seen  that  play,  and  that  he  had  taken 
his  version  entirely  from  a  copy  of  the  novel  he  had  bought  at  a 
bookstalL  The  defendant  did  not,  in  fact,  perform  the  piece  the 
two  nights  for  which  he  was  licensed,  in  consequence  of  his  having 
been  served  by  the  plaintiffs  with  a  notice  of  motion  for  an  interim 
injunction,  upon  which  he  gave  an  undertaking  not  to  perform  it ; 
but,  as  a  question  of  law  was  raised,  the  motion  was  ordered  to 
stand  over  till  the  trial.  Before  the  trial  the  defendant  had  offered 
to  pay  some,  though  not  the  whole,  of  the  costs  of  the  action,  but 
this  offer  the  plaintiffs  declined.  The  plaintiffs  relied  on  the 
decision  in  Beade  v.  Conquest  (II  C.  B.  N.  S.  479),  that  where  an 
author  first  composed  a  drama  and  then  a  novel  from  that  drama, 
he  could  restrain  an  infringement  of  his  right  of  representation,  on 
fhe  (ground  that  in  using  tlie  novel  for  the  purpose  of  dramatising 
it  the  defendant  was  to  be  treated  as  copying  direci  from  the 
drama.  The  plaintiffs  waived  any  claim  as  to  damages.  Held  (by 
Mr.  Justice  Kekewich),  that  the  case  was  governed  by  Beade  v. 
Conqued^  and  that,  although  the  defendant  was  innocent  in  his 
intention,  he  was  in  fact  intending  to  represent  on  the  stage  a 
drama  substantially  the  same  as  the  plaintiffs'  drama,  which  was 
written  before  the  novel;  and  that  therefore  the  plaintiffs  were 
entitled  to  a  perpetual  injunction  as  claimed,  with  costs. — ScJUesinger 
V.  Turner,  High  Ct.,  Ch.  Div.,  12  December. 
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Company. — JFiriding-up — Scotch  Company — Claim  of  landlord  after 
vinding-up  —  Sequesiration — Companies  Act,  1862,  sees.  87,  163.— 
This  was  a  motion  by  the  liquidator  of  the  W.  company  in 
liquidation,  to  restrain  the  landlord  of  certain  premises  let  to  the 
company  prior  to  the  winding-up,  from  proceeding  with  the  seques- 
tration under  the  following  circumstances.  The  company,  a  Scotch 
company,  prior  to  the  winding-up,  which  took  place  in  August 
1 890,  became  the  tenants  of  certain  premises  in  Glasgow.  Shortly 
after  the  winding-up  the  landlord's  agent  was  informed  that  the 
liquidator  of  the  company  intended  to  remove  stock  and  other 
goods  from  the  premises.  Thereupon  the  landlord  took  proceed- 
ings in  the  Sheriff  Court  of  Lanarkshire  and  obtained  an  order  for 
sequestration,  under  which  the  goods  were  impounded  to  meet  by 
a  sale  of  a  sufficient  part  of  them  (if  not  paid  before)  the  two  half- 
yearly  instalments  of  rent,  to  become  due  on  Martinmas  last  and 
Whitsunday  next.  No  leave  was  obtained  by  the  landlord  under 
sec.  87  of  the  Companies  Act,  1862,  to  take  these  proceedings. 
The  questions  argued  were:  (1)  Whether  a  Scotch  sequestration 
was  a  proceeding  within  the  terms  of  sec.  163  of  the  Companies 
Act,  1862  ;  (2)  if  it  was,  then  whether,  under  pec.  87  of  the  same 
Act,  the  Court  could  give  leave  to  the  landlord  to  pursue  his 
remedy  by  sequestration.  On  behalf  of  the  liquidator  it  was 
argued  that  a  Scotch  sequestration  was  witliin  the  terms  ol 
sec.  163,  and  that,  by  analogy  to  the  right  of  a  landlord  tc 
distrain  in  respect  of  rent,  the  landlord  would  not  be  allowed  tc 
obtain  preference  for  rent  in  respect  of  occupation  before  the 
winding-up.  On  behalf  of  the  landlord  it  was  argued  that  th( 
sequestration  aimed  at  by  sec.  163  was  an  English  sequestratior 
only,  a  proceeding  entirely  different  from  a  Scotch  sequestration 
It  was  further  contended  that,  if  a  Scotch  sequestration  was  r 
]jroceeding  hit  by  sec.  163,  stiJl,  inasmuch  as  the  landlord's  righi 
was  in  the  nature  of  a  mortgage,  the  Court  would  under  sec.  8] 
give  him  leave,  as  a  matter  of  coiurse,  to  enforce  his  charge.  JBehl 
that  the  word  **  sequestration  "  in  sec.  163  was  inapplicable  to  i 
Scotch  sequestration.  Held  (by  Mr.  Justice  North)  also,  tha 
sec.  163  ought  to  be  read  in  conjunction  with  sec.  87,  and  tha 
tlie  Court  could  give  leave  to  proceed  with  the  sequestration 
J^eave  was  accordingly  given,  but  upon  the  terms  of  the  landlorc 
paying  the  costs  of  the  application,  he  having  been  in  the  wroni 
ihroughout  the  proceedings. — fFanzer,  Limited,  High  Ct.,  Ch.  Div. 
13  December. 

Will.  —  Clmritable  bequest — Cij-pi-h — Lapse. — A  testator,  aftei 
giving  specific  legacies  to  various  persons,  the  gift  of  which  wa 
prefaced  by  the  words,  "  I  bequeath  the  pecuniary  legacies  follow 
ing,"  continued,  "  I  bequeath  the  following  charitable  legacies' 
He  then  proceeded  to  give  a  number  of  legacies  to  various  Romai 
Catholic  institutions,  churches,  and  bodies,  and  amongst  them  h* 
gave  as  follows:  "To  the  Orphanage  of  St  D.,  N.,  £200."  T\v 
Orphanage  of  St.  D.,  N.,  was  a  voluntary  institution  maintained 
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by  Mrs.  P.  at  her  own  expense,  and  was  in  existence  at  the  date 
of  the  testator's  death,  hut  was  shortly  afterwards  discontiDued, 
before  the  distribution  of  the  testator's  assets.  On,  a  summons 
taken  out  by  the  residuary  legatees  for  a  declaration  that  the 
legacy  had  lapsed,  and  formed  part  of  the  residuary  estate :  Hdd 
(by  Mr.  Justice  Stirling),  that,  if  the  charitable  institution  had  been 
regularly  organised  and  endowed  with  funds  devoted  to  charitable 
purposes,  and  was  dissolved  before  payment  of  the  legacy,  the 
legacy  would  have  been  applicable  cy-prh  to  the  same  purposes  as 
any  surplus  funds  of  the  institution  remaining  unemployed  at  the 
time  of  the  dissolution ;  that  the  institution  in  the  present  case 
not  being  so  organised  or  endowed,  but  being  a  mere  private 
charity,  the  legacy  could  not  be  applied  cy-prh;  further,  that  the 
words  with  which  the  gift  to  the  charities  was  prefaced  did  not 
amount  to  a  dedication  to  general  charitable  purposes  of  the 
amounts  of  the  legacies  so  bequeathed,  but  were  used  merely  as  a 
convenient  mode  of  grouping  together  the  various  institutions 
which  the  testator  meant  to  benefit ;  and,  therefore,  that  the 
legacy  lapsed  and  fell  into  residue. — Slevin  v.  Hepburn,  High  Ct., 
Ch.  Div.,  13  December. 

Ship. — Damage — OhstrucOon. — By  a  charter  party  it  was  agreed 
that  the  respondents'  ship  should  load  a  cargo  of  iron  ore,  and  pro- 
ceed to  N.  and  deliver  the  cargo  as  directed  by  the  consignees. 
The  bill  of  lading  was  indorsed  to  the  appellants,  who  were  pro- 
prietors of  a  wharf  at  N.  The  ship  proceeded  to  N.,  and  was 
ordered  by  the  appellants  to  discharge  at  their  wharf.  There  were 
two  berths  at  the  wharf,  one  alonghide  the  wharf,  and  the  other 
outside  the  first  berth.  A  ridge  of  mud  had  accumulated  between 
the  two,  and  the  respondents'  ship  stnick  upon  it  while  approaching 
the  wharf,  and  sustained  damage.  Held,  that  the  appellants,  the 
wharf  owners,  were  not  liable.  Judgment  of  the  Court  of  Appeal 
(UP.  Div.  138)  reversed. — The  Calliope,  House  of  Lords,  15 
December. 

Bank. — Deposit  of  securities  of  customer — Purchaser  for  value — 
Notice — Duty  to  inquire, — A  firm  of  stockbrokers  had  certain  securities 
of  the  plaintiffs  in  their  possession  for  safe  custody.  The  securities 
included  certain  bonds  known  as  "  Cedulas,"  some  Rio  Tinto  shares, 
and  other  securities  payable  to  bearer  and  passing  by  delivery  on 
the  Stock  Exchange.  One  of  the  firm  sold  the  "  Cedulas  "  and  Rio 
Tinto  shares,  and  at  the  same  time  contracted  for  a  repurchase  of 
similar  securities  for  the  same  amount  for  the  next  settling  day, 
namely,  the  28th  October  1887.  The  substituted  securities,  with 
other  securities  belonging  to  the  plaintiffs,  were,  without  authority 
from  the  plaintiffs,  handed  over  to  the  defendant  bmk,  whose 
customers  the  brokers  were,  to  secure  a  loan  made  to  the  brokers 
by  the  bank.  The  brokers  subsequently,  on  the  14th  June  1888, 
were  declared  defaulters  on  the  Stock  Exchange,  and  the  plaintiffs 
s^ued  the  bank  for  the  value  of  the  securities  which  had  been  sold 
by  them  to  recoup  themselves  for  their  advances,  and  for  delivery 
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of  such  securities  m  had  not  been  sold^  with  damages  for  depnf* 
cialion  in  value  of  such  of  them  as  biul  depreciateil  einnH  the  duy 
wheQ  they  were  demanded  l)v  the  pliiintiff  to  whom  they  heloniff+i 
Held  (by  L(»rds  Justices  Lindh*y,  Boweti,  and  Fr3%  affirniiog  the 
decision  of  Mr.  Justice  Kekewich),  that  the  case  was  govern^  by 
Earl  of  Sheffidd  v.  Limdmi  J<nnt  Stock  Baid*  (13  App,  Cas.  333); 
that  the  -^Cedulas"  and  Rio  Tin  to  shares  luid  been  appropriiited  to 
and  were  the  i>ro|>erty  of  the  plaintiffs ;  that,  although  the 
defendants  honestly  believed  that  the  brokers  were  entitled  i<i 
pledge  the  securities,  they  did  not  believe  that  they  had  authority 
from  the  real  owners  to  pledge  them ;  that  the  defeMdanta  did  not, 
therefore^  hticome  bond  fide  holders  for  value  without  notice  ;  and 
that  the  plaintitfa  were  entitled  to  recover  the  securities  or  their 
value  as  against  the  defendants. — Simmons  v.  Dmdtm  Joint  St^k 
Manki  Ct.  of  App,,  16  December. 

ShiP.^ — Cdlmmi—Linukition  of  Uabdibj. — The  Merchant  Shipping 
Act,  1862,  by  sec.  54,  provides  that— '*  The  owners  of  any  bhip, 
whether  British  or  foreign,  &hall  not  in  cases  where  all  or  any  of 
the  following  events  occur  without  their  actual  foult  or  pnvit? 
{that  is  to  say)  i  (1)  Where  any  loss  of  life  or  personal  injury  ii 
caused  to  any  person  being  carried  in  such  ship;  (2)  Where  any 
damage  or  less  is  caused  to  any  goods,  merchandise,  or  any  tilings 
whatsoever  on  board  any  such  ship;  (3)  Where  any  loss  of  life  ur 
I>er8onal  injury  is,  by  reason  of  the  improper  navigation  of  such 
hliip'as  aforesaid,  caused  to  any  person  carricii  in  any  other  ship  or 
boat ;  (4)  Where  any  loss  or  damage  is,  by  reason  of  the  improper 
navigation  of  such  ship  as  aforesaid^  caused  to  any  other  ship  or 
boat,  or  to  any  good.«,  merchandise,  or  other  things  whatsoever  on 
board  any  other  sliip  or  boat,  be  answerable  in  damages  .  ,  .  to  an 
aggregate  amount  exceeding  eight  pounds  for  each  ton  of  tlie  &hip"» 
tonnage  ;  such  tonnage  to  be  the  registered  tormage  in  the  case  of 
sailing  ships  and  in  the  case  of  steamships  the  gross  tonnage  without 
deduction  on  account  of  engine  room."  By  the  Merchant  Shipping 
Act,  1867,  s<^c.  9,  '*  The  toUowing  ndes  shall  be  obaerv-ed  witb 
r^pect  to  accommodation  on  board  British  ships  (that  is  to  say) : 
(1)  Every  place  in  any  ship  occupied  by  seamen  or  apprentices  and 
approjiriated  to  their  use  shall  have  for  every  such  seaman  or 
apprentice  a  space  of  not  less  than  seventy-two  cubic  feet,  and  of 
not  less  than  twelve  superficial  feet  measured  on  deck  or  floor  of 
such  placa  (3)  No  such  place  m  aforesaid  shali  be  deemed  to  he 
such  as  to  authorise  a  deduction  from  registered  tonnage  under 
the  provisions  hereinafter  contained,  unless  there  is,  or  are,  in  ihfi 
ship  one  or  more  properly  constructed  privy  or  privies  for  the  use 
of  the  crew/'  By  sec.  3  of  the  Merchant  Khipjuug  (Tonnage)  Act, 
1889,  which  is  entitled  *^an  Act  to  amend  the  law  relating  to  the 
mea.'^urement  of  the  tonnage  of  merchant  ships/'  it  is  pro\ided,  *'  1" 
measuring  or  re-measuring  a  nhip  for  the  purpose  of  ascertaining 
lier  register  tonnage,  the  following  deductions  shall  be  made  from 
the  space  included  in  the  nicimucmcnt  of  the  tonnage:  (i)  At")' 


ENGLISH  DECISIONS.  109 

space  used  exclusively  for  the  accommodation  of  the  master;  (ii.) 
Any  space  used  exclusively  for  the  working  of  the  helm,  the 
capstan,  and  the  anchor  gear,  or  for  keeping  the  charts,  signals, 
and  other  instruments  of  navigation  and  boatswain's  stores ;  and 
(iii.)  The  space  occupied  by  the  donkey-engine  and  boiler  if  con- 
nected with  the  main  pumps  of  the  ship."  A  plaintiff  in  a  limita- 
tion suit,  whose  ship  had  been  measured  under  the  Merchant 
Shipping  (Tonnage)  Act,  1889,  sought  to  deduct  from  his  ship's 
tonnage  the  deductions  mentioned  in  sec.  l^  of  that  Act.  Held  (by 
Sir  James  Hannen),  that,  for  the  purposes  of  a  limitation  suit,  a 
plaintiff  was  not  entitled  to  such  deductions. — The  UmbUo,  High 
Ct,  Adm.  Div.,  16  December. 

Arbftration. — Setting  aside  award — Bribing  of  arbitrator. — This 
was  a  motion  to  set  aside  an  award  on  the  ground  that  the 
arbitrator  had  accepted  a  bribe  from  one  of  the  parties  to  the 
submission.  The  arbitrator  was  not  called  as  a  witness  by  the 
plaintiff,  but  other  persons  deposed  to  a  conversation  in  which  the 
arbitrator  had  admitted  that  he  had  received  a  bribe.  Tiie 
defendant,  who  was  the  other  party  to  the  arbitration,  was  not 
present  when  this  conversation  took  place,  and,  before  calling  any 
witnesses,  took  the  objection  that  the  admission  of  the  arbitrator 
was  no  evidence  against  him ;  and  that  there  was  no  other 
evidence  of  misconduct.  Held  (by  Mr.  Justice  Kekewich),  that 
the  ordinary  rule  was  that  admissions  by  one  person  could  not  be 
used  as  evidence  against  another  party  unless  made  in  his-pre- 
^nce ;  that  there  was  no  reason  for  saying  that  admissions  by  an 
arbitrator  formed  an  exception  to  that  rule  ;  that  the  aibitrator 
ought  himself  to  have  been  called  to  prove  the  misconduct ;  and 
that  the  admission  was  not  sufficiently  proved  to  show  fraud  on 
the  part  of  the  arbitrator,  and  that  the  motion  as  against  the 
defendant  must  be  refused. — Re  Whiteleij  v.  Roberts'  Arbitratian^ 
High  Ct.,  Ch.  Div.,  17  December. 

Partnership. — Sum  deposited  for  investment — Fraud — Liability 
—Statute  of  limitations — Trustee  Act,  1888. — The  plaintiff  at  various 
dates  between  June  1867  and  December  1874  deposited  with  a  firm 
of  solicitors,  for  investment,  sums  amounting  in  the  whole  to  £351. 
The  firm  consisted  of  T.  M.,  W.  G.,  and  J.  B.  W.  G.  died  in 
April  1877,  and  his  legal  personal  representative  was  one  of  the 
defendants.  In  1878  an  action  to  wind-up  the  partnership  was 
commenced.  A  receiver  was  appointed  in  that  action,  and  in  his 
hands  or  in  Court  were  considerable  assets  of  the  partnership. 
J.  B.  died  in  January  1887,  and  his  legal  personal  representative 
^as  a  defendant  to  the  present  action.  In  April  1888  T.  M.  was 
adjudicated  bankrupt,  and  his  tnistee  was  a  defendant  Down  to 
1886,  interest  at  5  per  cent,  on  the  sum  of  £351  was  regularly  paid 
^f>  the  plaintiff  at  first  by  the  firm,  and  afterwards  by  the  surviving 
partners.  £50,  part  of  the  sum  of  £351,  had  been  duly  invested 
Kv  the  firm,  but  the  residue  had,  so  far  as  could  be  ascertained, 
never  been  invested.     The  present  action  was  commenced  for  the 
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purpose  of  rendering  the  partnership  estate,  and  subject  thereto 
the  separate  estates  of  the  partners,  liable  for  the  sum  which  they 
ha*!  failed  to  invest.  The  legal  personal  rt'presentative  of  W.  G. 
alone  contested  the  claim.  The  defences  relied  on  were,  first,  the 
Bratute  of  Limitations;  and  secondly,  sec.  8  of  the  Trustee  Act^ 
1888.  It  was  contended  on  behalf  of  the  plaintiffs  that  the  case 
ft'll  ivithin  the  exceptions  to  sec.  8  of  the  Trustee  Act,  1888,  and 
that,  even  if  it  did  not,  a  trustee  was  not  entitled  under  that  Act 
to  greater  protection  than  a  person  not  a  trustee  ;  and  that  Bkir 
V.  Bromley  (2  Ph.  354)  showed  that  in  such  a  case  as  the  present, 
partners  would  be  liable  whether  they  occupied  the  position  of 
trustees  or  not.  Held  (by  Mr.  Justice  Stirling),  that  the  case  was 
within  the  decision  in  Blair  v.  Bromley  ;  that  that  case  dejjendel 
on  the  law  of  partnership,  not  on  the  law  of  trusts,  and  was  there- 
f^.re  unaffected  by  the  Trustee  Act,  1888.  The  money  had  got  into 
the  hands  of  the  firm  without  fraud,  and  was  misapplied  by  them 
to  their  own  purposes.  In  1876,  before  the  death  of  W.  G.,  an 
account  was  furnished  to  the  plaintiff  which  contained  raisstate- 
meiits  with  regard  to  the  fund,  and  until  the  fraud  was  discovered 
the  Statute  of  Limitations  could  not  begin  to  run.  The  plaintiti 
was  therefore  entitled  to  the  relief  which  he  claimed,  and  it  became 
unnecessary  to  consider  whether  the  case  did  or  did  not  fall  within 
the  exceptions  to  sec.  8  of  the  Trustee  Act,  1888. — Moore  y.  Knighi^ 
High  Ct.,  Ch.  Div.,  18  December. 

Company. — IFiwimg-up — Arrangement  with  creditors, — This  was 
A  petition  presented,  sec.  2  of  the  Joint-Stock  Companies  Arrange 
i\wut  Act,  1870,  by  the  liquidator  of  a  company,  which  was  Ijeitijj 
wound  up  under  the  supervision  of  the  Court,  to  obtain  tht 
Banction  of  the  Court  to  a  scheme  of  arrangement  between  th( 
company  and  its  creditors.  The  scheme  had  been  approved  bj 
iimre  than  the  prescribed  majority  at  meetings  of  the  shareholders 
debenture-holders,  and  unsecured  creditors  respectively  of  th( 
company.  Two  dissentient  debenture-holders  now  opposed  tht 
f*iheme  on  the  ground  that  the  Court  had  no  jurisdiction  undei 
tlie  Act  to  sanction  a  scheme  affecting  debenture-holders,  and  thai 
the  scheme  was  unfair  to  the  debenture-holders.  The  genera 
result  of  the  scheme  was  to  substitute  new  debentures  for  the  olc 
at  a  reduced  rate  of  interest.  Held  (by  Lord  Justices  Lindley 
lM>wcn,  and  Fry,  affirming  the  decision  of  Mr.  Justice  North),  thai 
there  was  juris«iiction  under  the  Act  to  sanction  a  scheme  affectin' 
tlie  rights  of  debenture-holders,  and  that  tlie  scheme  was  for  th( 
benefit  of  all  parties,  and  ought  to  be  sanctioned. — Be  Alabama 
Atw  Orleans^  Texas,  and  Pacific  Junctions  Baihcay  Company  Limited 
Court  of  Appeal,  18  December. 

Ship  and  Shipping. — Bill  of  lading — ''All  other  conditims  as  pt 
rhrirter  party — Ejrcepti^jns  in  charter  party — Lost  through  negligence  o, 
iffiic. — The  defendants  were  shipowners  ;  the  plaintiffs  were  indorsee! 
of  the  bill  of  lading  of  coal  shipped  on  board  a  ship  of  the  defend 
«uit3.     The  coals  had  been  lost  by  reason  of  the  stranding  of  thi 
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ship,  and  this  was  caused  by  the  negligence  of  the  oflRcers  and  crew 
in  charge  of  her.  The  action  was  for  damages  in  respect  of  the 
loss.  The  bill  of  lading  provided  that  the  coals  were  to  be  delivered 
at  the  port  of  discharge,  in  good  order,  "the  act  of  God,  the 
Queen's  enemies,  fire,  and  all  and  every  other  dangers  and  accidents 
ot  the  seas,  rivers,  and  navigation,  of  what  nature  and  kind  soever 
excepted,  unto  order  or  to  assigns,  they  paying  freight  for  the  isaid 
coals,  and  all  other  conditions  as  per  charter  party."  The  charter 
party  contained  this  exception,  "  the  act  of  God,  the  Queen's 
enemies,  fire,  and  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation,  of  what  nature  and  kind  soever,  during 
the  said  voyage  always  excepted;"  and  there  was  this  further 
exception,  "  negligence  clause  as  per  Baltic  Bill  of  Lading,  1885," 
The  negligence  clause  in  the  Baltic  Bill  of  Lading  was  as  follows : 
"Strandings  and  collisions,  and  all  losses  and  damages  caused 
thereby,  are  also  excepted,  even  when  occasioned  by  negligence, 
default,  or  error  in  judgment  of  the  pilot,  master,  mariners,  or 
other  servants  of  the  shipowners."  The  defendants  contended  that 
this  clause  was,  by  virtue  of  the  words  "  all  other  conditions  as 
per  charty  party,"  incorporated  with  the  bill  of  lading,  and  that, 
therefore,  the  defendants  were  not  liable  for  the  loss.  Mr.  Baron 
Huddleston  held  that  the  Baltic  negligence  clause  was  not  incor- 
porated with  the  bill  of  lading,  and  consequently  that  the  defendants 
were  liable.  The  defendants  appealed.  HM  (by  Lord  Esher  and 
Lords  Justices  Lopes  and  Kay),  that  the  words  "  all  other  conditions 
as  per  charter  party,"  standing  where  they  did  in  the  bill  of  lading, 
referred  only  to  conditions  to  be  performed  by  the  consignee,  and 
consequently  did  not  introduce  the  exceptions  in  the  charter  party, 
which  were  limitations  of  the  liability  of  the  shipowner. — Terraino 
V.  Campbell^  Ct  of  App.,  19  December. 

Conflict  of  Laws. — "  Mobilia  sequuntur personam  " — Mortgage  by 
Queensland  Company  of  calls  on  shares — Arrestment  in  Scotland  of  calls 
due  from  Scottish  sliarelwlders — Priority. — The  Q.  Company  was  a 
company  incorporated  and  carrying  on  business  in  Queensland.  In 
September  1886  the  Q.  Company  issued  and  deposited  with  the 
U.  Bank,  as  security  for  moneys  due  and  to  become  due,  two 
debentures,  the  one  for  £10,000  and  the  other  for  £50,000;  both 
debentures  assigned  the  uncalled  capital  of  the  company,  and  wore, 
as  the  Court  held,  valid  according  to  the  law  of  Queensland.  In 
December  1886  the  Q.  Company  made  a  call  of  £50  a  share,  pay- 
able in  four  instalments,  in  February,  April,  June,  and  August  1887. 
The  company  had  many  shareholders  domiciled  in  Scotland,  and 
some  in  England.  On  the  20th  October  1887  an  order  was  made 
fur  winding-up  the  company  in  Queensland,  and  on  the  14th  June 
1888  a  similar  order  was  made  in  England.  On  the  24th  February 
1887  the  A.  Company  (a  company  domiciled  in  Scotland)  com- 
menced proceedings  in  Scotland  to  recover  from  the  Q.  Company 
laige  sums  entrusted  to  them  for  investment.  Immediately  after 
the  institution  of  the  action,  the  call  moneys  due  under  tlie  call 
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made  by  the  Q.  Company  as  above,  from  shareholders  resident  in 
Scotland,  were  arrested  by  the  Scotch  process  called  arrestment  on 
the  dependence  of  the  action.  Proceedings  in  this  action  were 
restrained  by  the  High  Court  in  England  on  the  24th  February 
1888,  on  the  motion  of  the  Engliah  liquidator  of  the  Q.  Company, 
but  the  order  was  expressly  made  without  prejudice  to  the  security, 
if  any,  upon  the  amounts  payable  by  the  Scotch  shareholders  in  the 
Q.  Company,  which  the  A.  Company  had  acquired  by  their  said 
proceedings,  and  the  amounts  received  from  the  Scotch  sbareholdera 
were  directed  to  be  carried  by  the  liquidator  to  a  separate  account. 
On  the  6th  September  1 889  an  order  was  made  in  the  Queensland 
winding-up  allowing  the  claim  of  the  A.  Company  for  XI  2,662, 48. 5d. 
The  U.  Bank,  whose  claim  against  the  Q.  Company  had  b^en 
allowed  for  £74,000,  but  who  had  valued  their  security  at  £31,000, 
took  out  tliis  summons  claiming  that  the  liquidator  should  pay  over 
to  the  bank  all  the  moneys  in  his  hands,  representing  proceeds  ol 
the  said  call.  The  A.  Company  claimed  to  be  paid  in  priority  out 
of  the  part  of  the  money  received  from  Scotch  shareholders.  The 
evidence  stated  that,  according  to  the  law  of  Scotland,  the  arrest 
ment  had  the  effect  of  attaching  the  fund  in  favour  of  the  creditoi 
obtaining  it,  and  upon  the  decree  being  pronounced  in  the  suit  th< 
security  would  become  complete,  and  that  such  an  arrestmenl 
operated  as  an  assignment  of  the  fund  duly  intimated ;  that  ar 
admission  of  the  sum  due  in  the  winding-up  of  a  company  was  foi 
this  purpose  equivalent  to  a  decree ;  and  that,  according  to  the  la\« 
of  Scotland,  in  order  to  create  a  competent  security  over  incorporeal 
personal  property,  the  assignation  thereof  must  be  duly  intimated 
to  the  debtor.  Held  (by  Mr.  Justice  North),  that  the  Scotcli 
attachment  gave  the  A.  Company  priority  over  the  debentures  held 
by  the  U.  Bank;  that  without  deciding  the  point  whether  thf 
maxim  Mobilia  sequuntur  personam  made  the  assignment  of  the  calh 
by  the  Q.  Company  domiciled  in  Queensland  valid  in  Scotland,  the 
case  was  governed  by  the  principle  that,  if  a  transfer  of  personal 
property  is  carried  out  validly  according  to  the  law  of  the  countr) 
where  the  property  is  situated,  it  cannot  be  made  invalid  by  any 
thing  in  the  law  of  the  assignor's  domicile ;  and  that,  as  the  evidence 
proved  that  the  arrestment  operated  as  an  assignment  by  the  Q 
Company,  completed  by  intimation  according  to  the  law  of  Scotland, 
that  assignment  could  not  be  made  invalid  by  the  prior  assignment, 
which  could  only  have  effect  by  the  law  of  the  Q.  Company's 
domicile. — Be  Qiieenshnd  Mercantile  Agency  Company  Limited^  High 
Ct.,  Ch.  Div.,  14  January. 


All  communkaiimis  for  the  Editor  to  he  addressed  to  the  care  of  thi 
PublisJiers,  Messrs.  T.  &  T.  Clark,  o8  George  Street,  Eiiinlturgh. 


THE  JOURNAL  OF  JURISPRUDENCE 

AMD 

SCOTTISH    LAW    MAGAZINE. 

^ 

BWtortal. 


Unsuceess/ul  Intimidation. — In  the  case  of  Agnew  v.  Munro, 
on  2nd  February,  the  Justiciary  Appeal  Court  had  to  in- 
terpret the  already  very  plain  and  intelligible  terms  of  the 
seventh  section  of  the  Conspiracy  and  Protection  of  Property 
Act,  1875.  Before  the  Sheriff-Substitute  at  Dundee,  a  com- 
plaint was  brought  by  the  Procurator-Fiscal  against  Munro, 
secretary  to  the  local  branch  of  the  Dock,  Wharf,  Riverside, 
and  General  Labourers'  Union,  charging  him  with  a  contra- 
vention of  the  said  section,  in  so  far  as,  on  17th  Ifovember 
last,  with  a  view  to  compel  four  persons  who  were  then 
engaged  discharging  the  steamer  Moravia  to  abstain  from 
that  work,  he  wrongfully  and  without  legal  authority  intimi- 
dated them  by  threatening  them — one  by  saying  that  he 
would  "  wear  sore  bones  for  it  one  of  these  nights ; "  another, 
that  he  would  "  be  made  to  do  so ; "  another,  that  he  would 
"  get  men  to  throw  them  into  the  dock ; "  and  another,  that 
he  would  "  wear  sore  bones " — the  accused  by  these  threats 
meaning  that  personal  violence  would  be  used  to  the  four 
men  At  the  calling  of  the  case,  after  hearing  objections, 
the  Sheriff-Substitute  offered  to  the  complainer  the  oppor- 
tunity of  amending  the  complaint,  by  adding  the  statement 
that  "  in  consequence  of  the  threats,  the  persons  were  intimi- 
dated, and  abstained  from  doing  work  that  they  had  a  legal 
right  to  do."     This  the  complainer  decliDed  to  do,  and  the 
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Sheriff  dismissed  the  complaint  as  irrelevant  The  Pro- 
curator-Fiscal appealed  to  the  High  Court,  and  their  lordship 
(the  Lord  Justice-Clerk,  and  Lords  M'Laren,  Trayner,  anc 
Wellwood)  unanimously  sustained  the  appeal,  remitting  bad 
to  the  Sheriff  to  proceed  with  the  case.  The  act  of  a  persoi 
accused  under  the  statute  does  not  depend  for  its  criminalitj 
upon  its  success.  Lord  M'Laren  forcibly  exposed  the  un 
tenability  of  the  Sheriff-Substitute's  position,  when  he  re 
marked  that  he  could  "hardly  imagine  that  the  Legislatur 
could  have  passed  a  clause  that  would  give  protection  onl; 
to  the  coward  who  acted  in  accordance  with  the  wishes  c 
the  person  who  intimidated  him,  and  would,  at  the  same  tim( 
refuse  protection  to  the  honest  and  capable  man  who  had  tli 
courage  to  resist  the  intimidation,  while,  at  the  same  tiiii( 
feeling  a  reasonable  apprehension  that  the  threats  might  h 
acted  on."  The  Sheriff  seems  to  have  been  mixing  up  tli 
doctrine  of  reduction  of  a  contract  on  the  ground  of  fore 
and  fear  with  the  provisions  of  the  statute.  But,  in  tli 
case  of  intimidators,  it  is  to  be  Vae  Victis !  as  well  as  Vc 
Victoribus  ! 

• 

An  Effective  Reference  to  Oath, — Quite  a  unique  piece  ( 
procedure  was  brought  to  light  in  the  course  of  an  appeal  1 
the  High  Court  of  Justiciary  on  26th  January.  In  tl 
Sheriff  Small  Debt  Court  at  Edinburgh,  one  MulhoUand,  ( 
Innerleithen,  sued  one  Alexina  Gordon,  of  Edinburgh,  f( 
payment  of  £10.  This  sum  pursuer  alleged  he  had  give 
to  defender  when  she  had  been  engaged  to  be  married  1 
him,  but  the  engagement  had  been  broken  off.  This  looke 
a  vexatious  business  to  bring  into  Court,  and  one  likely  1 
cause  trouble.  But  the  wisdom  of  our  ancestors  devised 
procedure  known  as  a  Reference  to  Oath,  and  it  has  bee 
bequeathed  to  us  to  use  when  we  have  the  opportunit 
Sheriff-Substitute  Hamilton,  being  abreast  of  all  the  improv 
ments  in  his  own  line  of  business,  had  heard  of  this  su: 
method  of  getting  at  the  truth.  Therefore  his  lordshi 
promptly  referred  the  matter  to  the  pursuer's  oath!  1 
order  to  keep  all  regular,  the  Sheriff-Substitute  also  refuse 
to  allow  defender  to  lead  any  evidence  in  support  of  her  cas( 
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He  found  that  the  £10  had  only  been  lent  to  defender,  and 
decerned  in  favour  of  pursuer  for  the  amount  Defender's 
appeal  was  sustained  by  the  High  Court ;  and  the  case  was 
remitted  back  to  the  Sheriff  to  proceed  in  terms  of  law. 

• 

The  Com  of  Walter  Bargan. — The  House  of  Commons  is 
not  the  best  form  for  a  Criminal  Court  of  Appeal,  if  one  is  to 
be  established  in  the  realm.     In  a  higher  degree  than  any 
tribunal  with  which  we  are  acquainted  (and  that  is  to  say 
much),  that  House  is  marred  by  a  tendency  to  aim  solely  at 
splitting  the  ears  of  the  groundlings.     We  refer,  of  course, 
to  a  section  of  its  members  only.     It  was  with  no  such  aim, 
however,  that  Mr.  Lowther  brought  up  in  the  Lower  House  on 
5th  February,  "  as  a  definite  matter  of  urgent  public  import- 
ance," the  sentence  and  reduced  sentence  upon  Walter  Hargan. 
We  think  the  right  honourable  gentleman  did  well  to  have 
the  case  discussed,  and  to  afford  the  Home  Secretary   the 
opportunity  of  setting  out  the  reasons  which  led  him  to  go 
so  far,  and  no  further,  in  reducing  the  sentence.     Hargan's 
case  is  undoubtedly  a  very  hard  one.     After  serving  in  the 
army  with  great  distinction,  he  retired  from  the  Royal  West 
Surrey  regiment  with  the  rank  of  Acting  Sergeant-Major. 
He  was  a  man  of  excellent  character ;  trustworthy,  peaceable, 
and  well  conducted.      On  leaving  the  army  he  spent  some 
time  in  South  America,  and  then  returned  to  this  country. 
Five  days  after  his  arrival,  he  was  in  a  public-house,  and 
found  himself  called  upon  to  intervene  on  behalf  of  the  land- 
lady, who  was  threatened  with  personal  violence  by  some 
persons  who  were  drinking  in  her  house.     The  disorder  was 
quelled,  Hargan  producing,  but  not  using,  a  revolver.     Ad- 
mittedly Hargan   had  no  part  in  the  dispute,  but    merely 
came  to  the  landlady's  succour.     Thereby  he  incurred  the 
hostility  of  the  ruffians.     In  order  to  avoid  farther  disturb- 
ance, he  quitted  the  premises  by  a  back  window ;  but,  to  reach 
his  lodgings,  it  was  necessary  for  him  to  pass  the  door  of  the 
pubUc-house.      Three  of  the  disputants  observed  him,  and 
followed  him,  **  uttering  imprecations  and  otherwise  assuming 
a  hostile  attitude."     These  men  knew  that  he  had  a  revolver, 
and  Hargan  concluded  that,  as  they  showed  a  wish  to  grapple 
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with  him,  they  must  meantime  have  provided  themselves 
with  weapons.  Accordingly,  when  they  came  within  five  or 
ten  yards  of  him,  he  presented  his  revolver ;  and,  as  they  still 
came  on,  he  iired  and  killed  two  of  them.  At  the  trial,  Mr. 
Justice  Charles  directed  the  jury  to  return  a  verdict  of  murder. 
They  returned  a  verdict  of  manslaughter;  whereupon  his 
lordship  passed  the  astounding  sentence  of  twenty  years' 
penal  servitude!  This  had  been  reduced  by  the  Home 
Secretary  to  one  of  twelve  months'  imprisonment,  and  this, 
in  turn,  Mr.  Lowther  wished  to  have  reviewed.  The  Home 
Secretary  declined  to  interfere  further.  He  admitted  that 
Hargan  fired  because  he  believe  himself  about  to  be  attacked, 
and  that  there  certainly  was  a  reasonable  probability  that  he 
would  be  assaulted — which  considerations  took  from  his  act 
that  character  of  malice  which  alone  could  justify  the  severei 
sentence.  But,  on  the  other  hand,  for  taking  the  lives  ol 
these  two  men  "  without  any  of  that  immediate,  manifest,  anc 
inevitable  peril  which  the  law  of  England  required  to  b 
shown,"  a  substantial  punishment  was  due  to  his  act.  It  seem^ 
a  little  hard  to  reconcile  the  qualifying  consideration  with  th< 
proposition  which  it  qualifies.  If,  in  the  circumstances,  then 
was  "  a  reasonable  probability  that  he  would  be  assaulted ' 
sufficient  to  negative  malice,  and  if  Hargan  believed  that  hi 
would  be  assaulted,  it  is,  we  humbly  think,  demanding  rathe 
much  of  human  fortitude  and  patience  to  expect  him  to  wai 
until  that  "  reasonable  probability  "  has  passed  some  vagii 
boundary  line  and  become  ''  immediate,  manifest,  and  inevit 
able  peril."  We  fear  that  Hargan  has  to  some  extent  beei 
utilised  as  a  warning  against  the  hasty  use  of  firearms. 

• 
Lamls  Valuation  Appeal  Court — We  understand  that  it  i 
intended  to  increase  the  number  of  judges  in  the  Valuatioi 
Appeal  Court,  and  to  provide  that  three  of  their  lordship 
shall  in  future  sit  instead  of  two  as  at  present.  This  wil 
constitute  a  Court  in  many  respects  more  satisfactorj 
Probably  a  Bill,  dealing  with  the  subject  by  itself,  will  b 
introduced  into  Parliament;  but  the  provision  may  be  iu 
eluded  in  a  more  comprehensive  measure,  dealing  with  othe 
points  of  Court  of  Session  arrangement 
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CounseTs  Identity.  —  Sometimes  amusing  incongruities 
arise  from  the  closeness  with  which"  a  counsel  in  the  course 
of  pleading  identifies  himself  with  his  client.  It  is  a 
convenient  form  of  speech  to  refer  to  yourself  as  your  client. 
Even  judges  do  not  scorn  to  avail  themselves  of  it  in  address- 
ing the  Bar.  "  Mr.  X.,"  his  lordship  will  say,  "  are  you  the 
engine-driver  ? "  "  Are  you  the  lady  who  was  expelled  from 
the  public-house  for  being  riotous  and  disorderly,  Mr.  Q.  ? " 
will  be  asked  by  the  Bench  of  a  peculiarly  staid  and  respect- 
able counsel.  And  such  questions  are  not  resented,  the  strict 
distinction  seldom  being  drawn.  It  takes  a  little  time  for  an 
Advocate  to  merge  his  own  identity  in  that  of  his  client  in  this 
way.  During  a  long  multiplepoinding,  in  which  the  claimants 
were  legion.  Lord  Fraser  suddenly  turned  to  0.,  one  of  the 
counsel,  and  asked  brusquely,  "Who  are  you?"  The  gentleman 
was  sadly  taken  aback  at  the  directness  of  the  question.  He 
flushed  a  little,  and  stammered,  "  I'm  Mr,  0.,  my  lord."  But 
this  counsel  has,  through  a  large  practice,  learned  the  ways 
of  the  Courts  since  those  days.  He  took  part  in  the  following 
colloquy  before  one  of  the  Divisions  of  the  Court  of  Session 
last  month.  He  and  Z.  were  opposing  counsel  in  a  case. 
"  Who  are  you,  Mr.  0.  ? "  asked  the  presiding  judge.  "  I'm 
Mr.  Z.'s  sister,  my  lord,"  was  the  unblushing  statement. 
"And  why  are  you  interested  in  pressing  this?"  "I  am 
anxious  to  get  married,  my  lord,"  said  0.,  who  has  really  lost 
all  sense  of  shame  and  modesty.  To  the  question  of  an 
Outer  House  judge,  too,  this  gentleman  with  many  aliases 
not  long  since  made  the  startling  disclosure,  "  My  lord,  I  am 
Charles  Macready's  bastard  son ! " 

• 

Ladies  in  Court. — The  details  of  the  evidence  led  in  the 
case  known  as  the  Kirriemuir  Murder  Trial  last  month  were 
not  savoury.  It  is  specially  painful,  therefore,  to  be  obliged 
to  remark  on  the  presence  of  a  goodly  number  of  ladies  during 
the  proceedings.  We  cannot  see  justification  for  their  pre- 
sence in  any  Criminal  Court  when  they  are  not  concerned  in 
the  business  there ;  and  it  is  satisfactory  to  be  able  to  say 
that,  as  a  general  rule,  ladies  in  Scotland  do  not  flock  to  feast 
on  the  horrors  of  a  notorious  case  as  their  sisters  are  accused 
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of  doing  ill  Paris  and,  in  a  lesser  degree,  in  London.  But  the 
exceptionally  objectionable  case  in  question  was  an  exception 
to  the  rule  in  this  respect. 


Wkitechapel  again. — An  atrocious  murder  was  perpetrated 
in  East  London  on  the  night  of  the  12  th  February,  and  a 
horror-loving  public  at  once  classified  it  as  "  another  White- 
chapel  Tragedy ;  "  and  at  once  began  to  abuse  the  police,  and 
to  wag  its  head  with  preternatural  sagacity.  Yet  the  public- 
has  possibly  been  somewhat  hasty  in  both  particulars.  But 
meanwhile  what  has  become  of  Dr.  Forbes  Winslow  ?  Has 
he  decided  not  to  catch  the  perpetrator  (or  perpetrators,  as  we 
think)  of  the  other  nine  ? 


Special  articled. 


LEGAL  PATRONAGE  AND  POLITICAL 
PREFERMENT. 

Recent  appointments  of  judges  in  England  have  furnisher 
to  the  needy  London  journalists  occasion  for  much  scribblin; 
about  the  virtue  of  promoting  lawyers  without  regard  t^ 
political  services.  Why  the  elevation  to  the  Bench  of  Mi 
Justice  Eomer  or  of  Mr.  Justice  Jeune,  in  particular,  shouli 
have  provided  such  a  text,  it  is  not  easy  for  the  merel; 
provincial  mind  to  discern.  The  connection  between  tex 
and  homily  is  as  loose  as  we  are  used  to  find  it  of  a  Sunda] 
morning.  Formerly  a  Gladstonian,  Mr.  Eomer  had  become  i 
convert  to  Unionism,  and  he  was  made  a  judge  by  the  Lou 
Chancellor  of  a  Unionist  Government.  There  is  nothini 
unusual  here.  Mr.  Justice  Jeune  had  a  more  active  politica 
record,  though  not  a  more  strikingly  fortunate  one.  At  th 
General  Election  of  1880  he  was  Conservative  candidate  fo 
Colchester,  and  he  sustained  a  crushing  defeat.  Since  ther 
it  is  true,  he  has  not,  so  far  as  we  know,  taken  any  part  ii 
politics.     But  the  appointment  of  a  defeated  Conservativ 
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candidate  by  a  Conservative  Lord  Chancellor  would  not 
naturally  have  presented  itself  to  us  in  the  light  of  a 
peculiarly  tempting  occasion  for  descanting  on  the  merit  of 
ignoring  party  services  in  these  matters.  Both  these  dis- 
tinguished men  are  lawyers  of  ability  and  skill,  and  of  the 
highest  professional  standing.  No  appointments  to  the 
vacancies  could  have  been  more  satisfactory  or  more  generally 
approved  on  all  sides ;  and  the  fact  that  their  party  allegiance 
and  party  services  called  the  Lord  Chancellor's  attention  to 
their  fitness  for  their  present  high  offices,  is  a  matter  for 
satisfaction.  In  the  case  of  Mr.  Justice  Wright,  on  the  other 
hand,  it  may  more  fairly  be  said  that  political  considerations 
were  absent.  But  it  is  apropos  of  Mr.  Justice  Bomer's 
creation,  along  with  Mr.  Justice  Wright's,  that  the  Spectator 
strays  into  the  conclusion  that  the  day  for  appointing  to 
judgeships  as  a  reward  for  purely  political  services  is  past ; 
and  that  in  making  these  present  appointments,  Lord 
Halsbury  has  set  an  example  of  selecting  men  of  intellectual 
eminence  which  cannot  be  departed  from.  We  question, 
then,  the  appropriateness  of  our  contemporary's  comment; 
and  we  more  than  question  whether  there  be  ground  for  its 
sanguine  assertion. 

In  so  far  as  these  recurring  attacks  on  the  dispensing  of 
legal  patronage  are  protests  against  promoting  to  high  office 
incapable  and  unqualified  men  solely  on  account  of  their 
party  services,  no  disinterested  person  will  fail  to  endorse 
them.  Such  an  abuse  of  patronage  has  no  countervailing 
advantages  of  a  public  kind.  It  can  only  mean  a  private  and 
selfish  gain  at  the  price  of  public  loss  and  injury.  Appoint- 
ments of  the  kind  were  formerly  rife,  and  in  recent  times 
they  have  not  been  rare.  Almost  without  exception  they 
have  been  productive  of  injustice,  and  have  brought  discredit 
on  the  judicial  office.  In  the  condemnation  of  all  such,  then, 
we  heartily  join. 

There  is,  however,  a  tendency  to  press  the  proposition 
niuch  further,  and  altogether  too  far.  The  true  burden  of  the 
ordinary  criticism  in  this  connection  is  that  party  services 
not  only  afford  no  claim  for  legal  promotion,  but  are  a 
positive  disqualification.  The  criticisms  really  amount  to 
this.      Unconsciously  to  the   critics  it  may  be,  but  quite 
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tmambiguonsly,  this  is  the  bearing  of  the  condemnation 
of  many  appointments.  In  so  exaggerated  a  shape  are 
the  claims  of  a  lawyer  who  has  never  actively  mixed 
in  politics,  but  who  has  confined  himself  rigorously  and 
exclusively  to  the  practice  of  his  profession,  put  forward 
by  his  backers  in  the  case  of  a  tempting  vacancy,  that  an 
undiscriminating  public  has  come  to  fancy  that  there  most 
be  something  specially  meritorious  in  such  a  restriction; 
and,  conversely  and  inconsequently,  that  to  have  taken  part 
in  political  work  must  be  a  fatal  disqualification  for  legal 
promotion.  In  short,  compared  with  the  lawyer  who  has 
eschewed  politics — or  who  has  been  eschewed  by  politics,  for 
there  are  two  ways  of  it — he  who  has  found  it  possible  to 
follow  out  a  political  career  along  with  the  active  pursuit  of 
the  legal  profession,  is  seriously  handicapped.  Ceteris  paribus 
in  regard  to  mental  endowment  and  attainment  in  legal 
knowledge,  the  former  ought  to  be  taken  and  the  latter  ought 
to  be  left  When  stated  thus  baldly,  the  proposition  would, 
of  course,  be  acknowledged  by  few.  Yet  if  one  has  read  and 
heard  the  contentions  in  individual  cases,  he  cannot  fail  to 
see  that  there  exists  this  fallacious  tendency  to  magnify  into 
a  positive  merit  the  holding  aloof  from  all  political  work 
(without  giving  heed  to  the  motive  or  the  necessity  therefor), 
and  simultaneously  to  degrade  into  positive  disability  any 
participation  in  party  warfare.  There  is  a  prejudice  against 
so-called  political  lawyers. 

Such  a  doctrine  is  absurd  on  the  face  of  it.  It  is  against 
it  that  we  write.  Other  qualifications  being  practically 
equal,  there  is  no  good  argument  why  the  present  dispensers 
of  patronage,  who  as  such  are  politicians  and  party  men, 
should  not  give  eflfect  to  their  natural  desire  to  reward  those 
who  have  rendered  valuable  party  services.  Assuredly,  such 
a  principle  of  filling  up  appointments  is  not  peculiar  to  the 
department  of  the  law.  It  is  general.  Throughout  every 
branch  of  the  public  service  it  is  the  practice  to  exercise 
patronage  according  to  this  plain  and  intelligible  rule.  We 
are  not  defending  it  from  the  standpoint  of  ideal  excellence, 
or  altogether  in  the  abstract  But  it  has  the  sanctions  of 
long-established  usage,  of  present  very  general  custom,  and  of 
having  worked,  on  the  whole,  with  substantial  success. 
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The  loftiest  form  in  which  the  aim  of  any  dispenser  of  patron- 
age can  be  stated,  is  to  secure  for  the  vacant  post  the  best  man 
who  is  available.  Our  position  is  that,  with  comparatively 
insignificant  exceptions,  this  is  now  done.  In  the  first  place, 
the  ablest  lawyers  generally  do  seek  to  enter  Parliament,  or 
turn  to  other  political  work.  For  obvious  reasons,  this  is  much 
more  true  of  England  than  of  Scotland,  in  so  far  as  a  parHa- 
merUari/  career  is  concerned  ;  but  it  is  much  more  true  of  Scot- 
land than  of  England,  in  so  far  as  other  party  work  is  concerned. 
Xot  so  many  advocates  as  barristers  are  to  be  found  in  the 
House  of  Commons — not  so  many,  that  is,  in  proportion  to 
the  numbers  of  their  respective  bodies.  But  party  work  of  a 
less  ambitious  kind  is  more  universal  among  the  members  of 
the  Scottish  Bar  than  it  is  amongst  those  of  either  the 
English  or  the  Irish  Bar ;  and  throughout  the  other  branch 
of  the  legal  profession  also  it  is  probably  rather  more  general 
than  in  the  sister  countries.  But,  as  matter  of  fact,  with  but 
few  exceptions,  the  best  lawyers  take  part  in  politics,  and 
ultimately  seek  to  enter  the  House  of  Commons.  It  would 
be  impossible  at  present  to  select  for  any  vacancy  any 
Scottish  lawyer  of  ability  who  had  not  some  political  record, 
and  who  had  not  shown  unmistakeably  to  which  party  in  the 
State  he  owed  allegiance. 

Further,  it  may  not  unfairly  be  said  that  in  the  higher  walks 
of  politics,  at  least,  there  is  a  valuable  training  for  judicial 
office.  A  lawyer,  or  any  other  man,  is  none  the  better  for 
being  narrow.  A  lawyer  more  than  most  other  men  is  all  the 
better  for  having  a  wide  range  of  experience  and  broad  views 
of  things.  Scarcely  any  branch  of  knowledge  can  come  amiss 
to  him.  And  if  this  be  true  of  a  counsel,  it  is  still  more  true 
of  a  judge.  Dickens  in  one  of  his  works  speaks  of  a  barrister 
who  had  shut  himself  up  in  his  chambers,  spending  night 
after  night  in  study,  "  striving  to  reduce  a  great  intellect  to 
the  level  of  a  narrow  subject"  Such  a  description  is  no 
longer  a  good  one  of  what  a  lawyer  ought  to  do  to  fit  himself 
for  his  profession.  The  law  itself  is  now  less  narrow  and  less 
arbitrary,  and  they  who  deal  with  it  and  make  it  must  bring 
to  its  treatment  less  restricted  views.  To  the  ordinary  mind 
it  will  seem  an  advantage  that  those  who  are  charged  with 
the  duty  of  intrepreting  the  laws  should  have  had  some 
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experience  in  passing  them  ;  and  that  a  career  in  the  Legis- 
lature of  the  country  is  a  profitable  element  of  training  for 
the  Bench.  The  London  Laio  Times,  which  is  less  sanguine, 
perhaps  because  more  interested^  than  the  Spectator,  puts  it 
bluntly  thus :  "  Every  Government  wants  a  certain  number 
of  lawyers  in  the  House ;  lawyers,  we  fear,  will  not  go  into 
the  House  without  a  prospect  of  substantial  reward ;  the  only 
real  substantial  reward  is  a  judgeship."  The  prospect  of  such 
a  substantial  reward  does,  we  affirm,  as  a  general  rule,  induce 
the  best  lawyers  to  seek  to  enter  Parliament  To  almost  all 
rules  there  are  exceptions,  but  the  present  practice  of  dis- 
pensing legal  patronage  works  well. 
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It  can  scarcely  be  affirmed  that  the  human  race  in  the  earlier 
stages  of  its  development  has  any  regard  whatever  for  the 
sufferings  of  the  lower  animals.  But  it  would  be  equally 
misleading  to  say  that  even  in  our  own  advanced  social  system 
a  regard  for  their  sufferings  is  universal,  or  even  very  widely 
spread.  Very  far  from  it.  These  are,  fortunately,  the  days 
of  the  Society  for  the  Prevention  of  Cruelty  to  Animals ;  but 
they  are  also  the  days  when  such  a  Society  has  its  hands 
very  full,  and  requires  to  be  vigilant.  Left  to  themselves 
many  of  our  enlightened  electors,  to  whom,  in  virtue  of  theii 
attribute  of  manhood,  is  entrusted  the  control  of  animals 
show  how  little,  if  anything,  they  have  risen  above  the  callous- 
ness of  the  savage.  "  The  hand  of  least  employment  hatl 
still  the  daintier  sense ; "  and  yet  it  seems  to  us  that  it  h 
the  daintier  sense  that  is  undoubtedly  the  standard  to  b( 
aimed  at,  and  that  the  acquired  insensibility  to  suffering  ir 
man  or  beast  is  the  standard  which  ought  to  be  checked  anc 
prohibited.  There  are,  of  course,  very  different  degrees  anc 
kinds  of  barbarity  covered  by  the  well-known  phrase,  "  Cruelty 
to  animals."  Such  acts  differ  not  only  in  the  amount  o 
suffering  inflicted,  but  also  in  the  motive  which  prompt€< 
them.  Mere  wanton  cruelty — cruelty  inflicted  solely  for  th< 
purpose  of  causing  pain — is  not,  we  may  safely  assert,  on  the 
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increase.     Miscreants  of  the  kind  who  put  cats  on  the  fire 
for  their  amusement,  or  who  use  them  for  torches — as  the 
Emperor  Nero  did  the  early  Christians — are  either  become 
somewhat  scarcer  in  the  community,  or  have  had  their  sport- 
ing tendencies  restrained  in  a  wholesome  way  by  the  dread 
of  a  ten  shillings  fine.      Nor  is  there  an   increase  in  the 
number  of  those  who  inflict  pain  upon  rabbits,  pigeons,  and 
dogs  for  the  purposes  of  alleged  scientific  research — though 
your  imaginative  and  harmless  medical    student  must  still 
have  licence  to  boast  of  the  callousness  he  longs  to  attain  to. 
On  the  other  hand,  we  believe  that  it  is  otherwise  where 
commercial  interests  are  concerned;  and  that  in  the  treat- 
ment of  animals  which  are  used  by  man  for  the  sake  of  gain 
there  is  no  improvement,  but  rather  a  change  for  the  worse. 
True,  there  may  not  be  now  so  many  cases  of  overdriven 
horses,  although   a  case  on  which  we  recently  commented 
shows  that  even  Tramway  Companies  have  such  "  mishaps " 
to  their  stock.     There  may  even  be  now-a-days  fewer  cases  of 
causing  animals  to  work  while  suffering  from  sores  or  lame- 
ness, for  the  very  reason  that  the  prosecutions  therefor  are 
roore  numerous.     But  there  are  other  respects  in  which  men 
are  not  more  humane  than  they  were  in  the  good  old  days  of 
Avliipping  pigs  to  death,  because  that  mode  of  despatch  made 
their  flesh  more  tender  to  the  eater.     To  one  of  these  respects 
we  now  refer — the  cruelties    "  incident  to  "    the  transit  of 
cattle  and  sheep.     The  attention  of  the  public  ought  to  be 
called  to  this  matter.     Take,  for  example,  the  facts  disclosed 
by  a  prosecution  at  Dursley,  in  Gloucestershire,  towards  the 
end  'of    January   last      Thirty   sheep   were    conveyed    to 
(iloucester  market  along  the   Midland  Eailway  Company's 
line,  and  the  charge  was  brought  against  the  shepherd  for  the 
incidental   consequences   of    the   trip.       The   whole    thirty 
wretched  animals  were  crowded  into  a  single  truck.     There 
was  "  great  difficulty  "  in  getting   them  jammed  in.     The 
i^ult  was  that  when  they  reached  the  end  of  their  journey, 
three  of  the  sheep  were  unable  to  stand,  and  two  had  been 
so  injured  by  being  trampled  upon   that  they   had  to  be 
immediately  slaughtered.     The  Inspector  of  the  Society  for 
the  Prevention  of  Cruelty  to  Animals  stated  that  the  truck 
was  large  enough  for  only  twenty-five  sheep — five- sixths  of 
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the  number  stuffed  into  it.  Nevertheless  it  was  proved  that 
the  vehicle  was  of  the  dimensions  usually  provided  by  the 
Midland  Railway  Company  for  the  accommodation  of  thirty 
sheep,  and  it  would  9eem  that  this  was  held  to  be  con- 
clusive to  the  minds  of  all  reasonable  men.  The  shepherd 
was  acquitted  of  the  charge.  One  drover,  who  gave  evidence 
at  the  trial  of  the  cause,  stated  that  "  hundreds  of  sheep  were 
lost  in  this  way  every  year."  Now  this  is  not  cruelty  of  the 
wanton  kind.  That  would  not  be  respectable.  It  is  cruelty 
of  the  sordid,  economical,  money-grubbing  kind.  In  so  far, 
however,  as  the  mental  state  of  the  perpetrator  is  concerned, 
there  is  not  perhaps  just  very  much  to  come  and  go  upon  in 
a  question  of  relative  refinement. 

The  transit  of  live  stock  by  land,  however,  does  not  entail 
on  the  animals  a  tithe  of  the  suffering  which  results  froii 
transit  by  sea.  Recent  articles  and  statistics  on  the  subjeci 
of  the  Transatlantic  trade  in  cattle  show  how  terrible  thai 
suffering  is,  even  where  fortunately  their  passage  is  smooth 
and  how  large  is  the  consequent  loss  of  life.  In  the  case  o 
a  storm,  the  hardships  endured  by  the  animals  are,  of  course 
enormously  increased.  There  has  recently  been  a  good  deal  o 
discussion  on  the  subject  in  the  journals  devoted  to  the  stock 
rearing  and  agricultural  interests ;  and  we  may  almost  hop< 
that  the  outcome  of  it  will  be  some  improvement  in  so  far  a 
the  transit  of  fat  cattle  is  concerned.  Had  an  amelioratioi 
in  the  lot  of  the  animal  been  antagonistic  to  the  pocket  of  thi 
dealer,  to  entertain  even  this  faint  hope  would  have  beei 
foolish  in  the  extreme.  Fortunately,  however,  it  has  beei 
shown  that  this  is  not  so,  as  regards  exporters  at  least.  Mi 
I'limsoU,  in  a  long  letter  on  the  subject  of  the  Atlantic  cattli 
trade,  written  to  the  Times  of  5th  January,  quotes  the  mos 
extensive  exporters  of  cattle  from  the  United  States  to  thi 
country  as  witnesses  in  favour  of  his  proposal  to  stop  the  liv( 
cattle  traffic,  and  to  rely  entirely  upon  the  trade  in  di"esse( 
carcases.  These  gentlemen  declare  that  there  is  no  differenci 
ill  remunerativeness,  in  so  far  as  exporters  are  concerned 
whether  live  cattle  or  carcases  are  exported, — sometimes  th( 
one  thing  pays  best,  sometimes  the  other, — while  consumer 
are  most  benefited  by  the  carcase  trade.  One  of  these  ex 
porters,  quoted  by  Mr.  PUmsoU,  said  :  "  If  your  people  wan 
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cattle,  we  will  send  cattle ;  if  tbej  want  beef,  we  will  send 
beef.  Only  it  is  a  cniel  business,  and  a  fool's  business,  this 
live  fat  cattle  trade  across  the  Atlantic,  and  it  ought  to  be 
stopped."  One  side  of  the  ocean  is,  therefore,  in  a  fair  way  to 
become  humane.  Pockets  there  are  not  concerned,  and  hearts 
may  be  merciful.  How  the  change  would  affect  importers  is 
less  certain,  though  there  appear  to  be  considerations  which 
show  that  the  importing  of  dead  carcases  would  be  no  less 
profitable  than  that  of  the  living  animal.  On  the  whole, 
therefore,  there  exists  some  hope  that  the  miseries  of  a  passage 
across  the  Atlantic  will  in  future  be  spared  these  wretched 
animals.  But  let  us  not  mislead.  Do  not  let  it  be  inferred 
that  the  principle  of  cruelty  for  commercial  purposes  will  be 
thereby  infringed.  If  the  traffic  should  happily  cease, 
they  who  abandon  it  must  not  be  supposed  to  be  false  to 
that  principle.  They  shall  have  required,  we  may  rest 
assured,  to  be  first  plainly  shown  that  the  determining  con- 
sideration of  profit  does  not  arise.  For  lean  cattle,  on  the 
other  hand,  there  is  no  such  hope,  unless,  indeed,  a  humane 
legislature  sees  fit  to  overturn  the  great  guiding  principle  of 
to-day — to  wit,  the  justifiability  of  cruelty  for  commercial 
purposes  —  and  to  insist  that  the  horrors  of  the  Atlantic 
cattle  trade  shall  cease. 


TRANSMISSION  OF  PERSONAL  OBLIGATION. 

The  Conveyancing  Act  of  1874  introduced  many  beneficial 
changes,  and  not  the  least  among  them  are  the  benefits  con- 
ferred upon  a  creditor  in  an  heritable  security,  and  also  to 
some  extent  upon  a  purchaser  and  seller,  by  the  47th 
section  of  that  Act. 

Two  radical  changes  are  effected  by  this  section  of  the  Act 
The  one  is  that  an  agreement  may  be  inserted  in  grcemio  of 
the  conveyance  of  an  estate,  to  the  effect  that  the  personal 
obligation  contained  in  any  security  writ  affecting  that  estate 
shaU  transmit  against  the  disponee  ;  and  the  other  is  that  the 
personal  obligation  may  be  enforced  against  such  disponee,  or 
against  a  successor,  donee,  or  legatee  of  the  original  or  any 


126 


TRANSMISSION  OF  PERSONAL  OBLIGATION. 


subsequent  debtor,  by  summary  diligence,  without  the  neces- 
sity of  obtaining  a  bond  of  corroboration.  It  is  with  the 
first  mentioned  of  these  changes  that  we  wish  mainly  to  deal ; 
but  before  doing  so,  it  may  be  of  some  assistance  to  us  to 
glance  brieOy  at  the  state  of  matters  which  existed  prior  to 
the  Act  of  1874. 

At  that  time,  if  it  was  part  of  an  arrangement  for  the  sale 
of  an  estate  that  an  existing  heritable  security  should  remain 
a  bufden  upon  the  property,  the  transaction  might  be  carried 
out  in  one  of  two  ways.  If  it  was  not  intended  that  the 
purchaser  should  become  personally  liable  to  the  creditor  for 
the  amount  of  the  security,  the  lands  were  conveyed  to  him 
under  burden  of  the  security,  and  he  granted  an  obligation  of 
relief  therefrom  in  favour  of  the  seller,  if  this  was  part  of  the 
agreement  between  the  parties.  If  it  was  intended  that  the 
purchaser  should  become  liable,  he  granted  a  bond  of  corrobora- 
tion in  favour  of  the  creditor,  and  the  new  debtor  then 
became  subject  to  summary  diligence.  The  disposition  de- 
clared the  debt  to  be  a  real  burden  upon  the  property,  and 
the  creditor  might  then  discharge  his  original  debtor  without 
prejudice  to  his  real  security.  If  the  purchaser  granted 
neither  an  obligation  of  relief  nor  a  bond  of  corroboration, 
he  was  personally  liable  for  the  debt  in  no  way  whatever. 

As  regards  a  purchaser  and  a  seller,  the  benefits  conferred 
by  the  section  of  the  Act  which  we  propose  to  consider  are 
not  so  manifest  as  one  is  inclined  at  first  sight  to  suppose 
them  to  be,  and,  as  we  shall  see  by  and  by,  the  disadvantages, 
or  rather  the  abuses,  which  have  arisen  in  the  exercise  of  the 
faculty  provided  may  considerably  detract  from  the  value  of 
the  benefits  givea  No  doubt  a  simplification  has  been  intro- 
duced in  the  superseding  of  the  cumbrous  form  of  a  separate 
bond  of  corroboration ;  but  the  new  debtor  is  not  thereby 
wholly  saved  from  the  expense  of  such  a  deed,  as  the  agent 
of  the  creditor  is  still  entitled  to  the  same  fee  as  for  a  bond 
of  corroboration,  and  about  all  that  the  debtor  is  saved  is  the 
stamp  only,  which  would  have  been  payable  on  the  new  bond. 
Besides,  if  the  original  debtor  is  to  be  free,  the  same  necessity 
still  exists  for  a  separate  discharge  in  his  favour,  or  at  least 
for  the  consent  of  the  creditor  being  taken  to  the  conveyance 
to  the  effect  of  discharging  such  debtor.     In  the  case  of  a 
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person  taking  by  succession  gift  or  bequest,  the  advantages 
are  more  apparent.  Here,  instead  of  having  recourse  as 
formerly  to  an  ordinary  action,  which  was  necessary  when 
the  creditor  did  not  hold  a  bond  of  corroboration,  summary  of 
diligence  may  be  done  at  once,  the  effect  of  taking  up  the 
property  being  sufficient  to  fix  liability  on  the  person  so 
taking.  It  must  be  kept  in  mind,  however,  that  since  the 
passing  of  the  Conveyancing  Act,  an  heir  is  not  liable  for  the 
debts  of  his  ancestor  beyond  the  value  of  the  estate  of  such 
ancestor  to  which  he  succeeds. 

The  Act  provides  a  form  for  applying  either  in  the  Bill 
Chamber  or  in  the  Sheriff  Court  for  a  warrant  to  charge,  and 
when  a  fiat  has  been  obtained,  diligence  may  be  executed  in 
ordinary  form. 

We  shall  now  consider  the  form  which  the  agreement  for 
transmission  should  take  in  order  to  be  binding  on  the  dis- 
ponee,  and,  as  a  natural  consequence  of  the  enactment,  to  be 
a  sufficient  warrant  for  summary  diligence  against  him.  We 
shall,  perhaps,  arrive  at  an  understanding  of  what  is  necessary 
by  considering  what  has  been-  held  not  to  be  an  effectual 
agreement 

The  first  case  which  we  shall  consider  is  that  of  John 
Carrick  and  others  v.  Badger  and  oiliers  (3rd  December  1881, 
9  R  242).  In  that  case,  a  builder,  in  consideration  of  a  sum 
of  money  paid  to  him  by  the  partners  of  a  firm  of  solicitors, 
and  of  the  latter  freeing  and  relieving  him,  as  by  acceptance 
of  the  conveyance  they  bound  themselves  to  free  and  relieve 
him  of  payment  of  the  sums  of  money  contained  in  certain 
bonds  and  dispositions  in  security  granted  by  him  over  the 
subjects  of  conveyance,  "  said  sums  amounting  in  cumulo  to 
£  ,  being  the  agreed-on  price  of  said  .subjects,"  sold  and 
disponed  the  subjects  to  them«  The  granter  of  the  disposi- 
tion became  bankrupt,  and  the  creditors  in  two  of  the  bonds 
sued  the  disponees  for  payment  thereof,  on  the  ground  that 
by  virtue  of  the  section  of  the  Act  under  consideration,  and 
of  the  terms  of  the  conveyance  in  their  favour,  the  obligation 
had  transmitted  against  them.  The  Lord  Ordinary  held  that 
the  undertaking  to  free  and  relieve  the  seller  amounted  to  an 
agreement  in  terms  of  the  Act,  the  object  being  that  the  dis- 
ponees were  to  come  in  his  room.     On  appeal,  the  Second 
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Division,  by  a  majority  of  two  to  one,  reversed  the  Lord 
Ordinary's  decision.  Lord  Young,  in  the  course  ot  his 
opinion,  stated  that  the  Act  did  not  alter  the  common  law 
rule  "  that  an  obligation  to  a  debtor  to  relieve  him  from  pay- 
ment of  his  debt  does  not  found  a  direct  action  (against  the 
obligant)  to  the  creditor  in  the  debt."  The  decision  is  an 
important  one,  and  not  so  much,  we  think,  from  the  pur- 
chaser's point  of  view  as  from  the  creditor's ;  for  the  purchaser 
wUl  still  have  to  pay  the  amount  of  the  bond  to  the  seller 
to  whom  he  has  granted  an  obligation  of  relief,  but  it  entails 
upon  the  creditor  the  necessity  of  seeing  that  there  is  some- 
thing more  than  a  mere  obligation  of  relief,  otherwise  he 
may  lose  the  benefit  of  a  valuable  personal  security. 

The  point  came  up  again  in  Ritchie  &  Sturrock  v.  Tlu 
Ihdlatur  Feuing  Company  Limited  (16th  December  1881,  9 
IL  358).  The  subjects  in  this  case  had  been  conveyed  to 
the  company  "  under  burden  of  the  sum  of  £6800,  being  the 
amount  of  several  heritable  securities  existing  over  the  said 
subjects."  There  was  no  obligation  of  relief  in  favour  of  the 
disponer.  The  action  was  raised  originally  in  the  Sheriff 
Court  of  Lanarkshire,  and  both  the  Sheriff-Substitute  and  the 
Sheriflf-Principal,  founding  upon  the  above  clause  in  the  deed 
and  upon  certain  special  circumstances  surrounding  the  trans- 
actions of  parties,  held  that  the  personal  obligation  had  been 
tmnsmitted  against  the  company.  Both  interlocutors,  we  may, 
liowever,  mention,  were  prior  in  date  to  the  decision  in  Carrick 
V.  Bodger,  The  defenders  appealed  to  the  Second  Division  of 
tlie  Court  of  Session,  which  unanimously  reversed  the  decision 
of  the  Court  below.  This  case  decided  that  facts  and  circum- 
stances are  not  sufficient  to  infer  liability,  and  that  nothing 
short  of  an  agreement  in  the  sense  of  the  Act  appearing  in 
ijramiio  of  the  conveyance  will  be  effectual. 

Another  important  decision  afifecting  the  construction  to 
be  put  upon  the  section  of  the  Act  under  consideration,  is 
that  of  Stewart  v.  Ferguson  (10th  February  1882,  9  R  643). 
A  person  named  Yuill  had  granted  a  bond  and  disposition  in 
security,  in  ordinary  form,  for  £9000,  in  favour  of  the 
Principal  and  Professors  of  the  University  of  Glasgow. 
Yuill,  with  consent  of  Glass,  an  intermediate  purchaser,  dis- 
poned the  property  to  Home,  the  price  being  the  amount  of 
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the  said  bond  and  certain  suras  paid  to  Yuill  and  Glass. 
The  disposition  in  favour  of  Home  bore  that  "  the  bond  and 
disposition  in  security,  and  whole  personal  obligations  therein 
contained,  the  said  David  Home  has  become  bound,  as  by 
acceptance  hereof  he  agrees  and  binds  himself  and  his  heirs, 
executors,  and  successors,  to  pay  and  implement  from  and  after 
the  term  of  entiy  after  mentioned,  and  so  free  me,  the  said 
John  Clark  YuiU,  of  the  same,  so  that  the  said  bond  and 
disposition  in  security,  together  with  all  personal  obligations 
to  pay  principal,  interest,  and  penalties  therein  contained,  may 
transmit  against  the  said  David  Home  and  his  foresaids,  in 
terms  of  the  Conveyancing  (Scotland)  Act,  1874,  as  from  and 
after  the  said  term  of  entiy."  Yuill  thereafter  became 
bankrapt,  and  William  Stewart,  D.D.,  clerk  to  the  Senatus,  as 
representing  the  University  of  Glasgow,  lodged  a  claim  in  the 
bankruptcy  to  be  ranked  for  the  full  amount  of  the  bond, 
which  he  was  afterwards  found  entitled  to  do.  We  may  here 
mention,  incidentally,  that  he  was  allowed  to  rank  for  the  full 
amount  instead  of  for  the  balance  over  and  above  the  value  of 
the  heritable  security,  on  the  ground  that  the  bankrupt  being 
no  longer  proprietor  of  the  subjects,  the  claimant  was  not 
bound  to  deduct  the  value  of  his  heritable  security.  The 
decision  gtwad  this  part  of  it  rests  upon  a  construction  of  the 
65th  section  of  the  Bankmptcy  Act  of  1856.  The  trustee 
in  the  bankruptcy  rejected  the  claim,  but  the  Sheriff-Sub- 
stitute, on  appeal,  allowed  it,  and  the  trustee  then  appealed 
to  the  First  Division  of  the  Court  of  Session,  which  confirmed 
the  Sheriff-Substitute's  decision.  The  tmstee  pleaded,  inter 
(dia,  that  by  the  section  of  the  Conveyancing  Act  under  con- 
sideration, the  bankrupt's  personal  obligation  to  the  Univewity 
contained  in  the  bond  was  by  the  disposition  above  referred 
to  dischai^ed  and  transmitted  to  Home,  and  therefore  Home's 
estate,  not  Yuill's,  was  liable,  or  at  least  that  Home's  estate 
most  first  be  discussed  before  Yuill's  could  be  touched.  The 
Court  was  unanimously  of  opinion  that  (as  the  Lord  President 
eipressed  it)  an  agreement  in  terms  of  the  Act  did  not 
extinguish  the  obligation  of  the  original  debtor,  but  left 
things  in  substantially  the  same  condition  as  if,  before  the 
passing  of  the  1874  Act,  the  purchaser  had  granted  a  bond 
of  corroboration  without  any  discharge  of  the  personal  obliga- 
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tbn  of  the  debtor  in  the  original  bond  and  disposition  in 
security.  So  it  is  now  clear  that  an  agreement  for  the  trans- 
laission  of  the  personal  obligation,  even  when  accompanied 
by  an  obligation  of  relief  by  the  purchaser  in  favour  of  the 
original  debtor,  will  not  discharge  the  latter. 

From  a  consideration  of  the  two  cases  first  before  quoted, 
it  will  be  seen  that  an  agreement  cannot  be  implied  from  any 
obligation  in  favour  of  the  disponer,  or  from  facts  and  circum- 
stances, and  accordingly  the  agreement  must  be  specific  in  its 
terms.  It  is  not  necessary  to  use  any  particular  form  of 
words,  or  the  words  of  the  Act  itself,  provided  the  agreement 
is  clearly  expressed ;  but  it  appears  to  us  that  the  safest  way  of 
constituting  the  agreement  is  to  adopt  the  phraseology  of  the 
Act,  mtUatis  miUandis.  Sometimes  the  signature  of  the 
disponee  is  taken  to  the  conveyance.  This,  although  not 
absolutely  necessary,  is  a  prudent  course  to  adopt  in  the 
event  of  summary  diligence  being  used. 

Before  concluding  this  article,  we  would  like  to  draw 
attention  to  what  may  become  a  serious  state  of  matters, 
owing  chiefly  to  the  facilities  introduced  by  the  Act  These 
facilities  are  largely  taken  advantage  of,  as  an  examination 
of  the  Eegisters  of  Sasines  will  disclose.  To  the  agreement 
for  transmission  of  the  personal  obligation,  there  is  usually 
adhibited  an  obligation  of  relief  by  the  purchaser  in  favour  of 
the  seller,  and  notwithstanding  the  decision  in  Steivart  v. 
Fergiisan  above  referred  to,  the  seller  apparently  contents 
himself  with  this  obligation  instead  of  getting  a  discharge 
from  the  creditor.  No  doubt  there  are  cases  in  which  the 
creditor  would  not  grant  a  discharge  without  getting  payment 
of  his  bond,  and  in  some  of  these  cases  it  may  be  expedient 
to  be  content  with  the  obligation  of  relief  by  the  purchaser ; 
but  in  a  great  number  of  cases  in  which  the  conveyance  takes 
this  form,  we  are  sure  there  is  no  necessity  whatever  for  follow- 
ing this  course, — and  the  purchaser  unnecessarily  runs  a  great 
riik.  Even  where  a  discharge  cannot  voluntarily  be  got,  it  may 
be  the  safest  course  after  all  to  face  the  difficulty  at  once,  as  the 
not  doing  so  may  simply  be  postponing  the  evil  day.  Many 
security  holders,  as  actions  against  trustees  for  neglect  of 
duty  unfortunately  show,  never  inquire  into  the  state  of  the 
security  subject  until  payment  of  interest  ceases,  and  then  the 
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creditor  probably  discovers  that  the  value  of  the  subject  has 

shrunk  to  considerably  less  than  the  amount  of  his  security. 

This  is  not  infrequently  the  case,  especially  in  large  towns, 

where  the  value  of  residential  property,  as  it  becomes  old,  is 

gradually   decreasing  in  value.  '  The  all-devouring  creditor 

then  turns  his  attention  to  his  original  debtor  and  "  discusses  " 

him.     This  person,  who  has  perhaps  been  enjoying  his  otium 

cum  dignitate,  and  who  probably  thought,  and  that  perhaps 

not  without  reason,  that  he  had  long  been  discharged  of  this 

debt,  gets  a  rude  awakening.     We  are  aware  that  cases  like 

this  have  already  happened.     Now  this  is  a  state  of  matters 

for  which  agents  ajre  to  some  extent  to  blame.     They  may 

not,  except  in  some  exceptional  cases,  be  liable  for  neglect  of 

duty,  but    they   are  certainly  morally   responsible   for  the 

extent  to  which  the  practice  referred  to  has  grown  of  late 

years.     An  agent  in  circumstances  like  this  should  act  with 

great  caution,  and  should,  especially  when  acting  for  both 

purchaser  and  seller,  or,  it  may  be,  for  both  the  heritable 

creditor  and  the  seller,  preserve  evidence  of  his  having  advised 

his  clients  of  their  true  position.    It  would  be  rather  awkward 

if  a  client  alleged  that  he  had  trusted  to  his  agent  to  keep 

him  right  in  the  transaction,  and  that  he  understood  that 

what  had  been  done  had  had  the  effect  of  discharging  him  of 

all  further  liability.     This  is  one  of  those  cases  in  which  a 

practice   becomes   general,  it   may    be,  in    some   particular 

locality,  and  the  practice  only  ceases  after  some  unfortunate 

agent,  trusting  that  he  was  right  by  keeping  in  the  path  of 

general  practice,  gets  mulcted  in  damages. 

The  concluding  clause  of  the  section  provides  that  "  a  dis- 
charge of  the  personal  obligation  of  the  original  or  any 
subsequent  debtor,  whether  granted  before  or  after  the  com- 
mencement of  the  Act,  shall  not,  where  the  debt  still  exists, 
prejudice  the  security  on  the  estate  or  the  obligation  as 
liereby  made  transmissible  against  the  existing  proprietor." 
Formerly,  when  the  personal  obligation  of  the  original  debtor 
^  been  discharged,  it  was  doubtful  whether  this  did  not 
operate  a  discharge  of  the  real  security.  Hence  the  necessity 
of  declaring  the  debt  to  be  a  real  burden  when  the  property 
^w  conveyed  under  burden  of  the  debt.  Now  it  is  evident 
that  a  security   constituted  by  a  bond  and  disposition  in 
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security  may  exist,  with  all  its  consequent  rights,  irrespective 
of  any  personal  obligation,  provided  always,  of  course,  that  the 
debt  remains  due.  In  reference  to  the  latter  remark,  we  may 
point  out  that  it  will  be  proper,  when  discharging  the  personal 
obligation,  to  reserve  always  the  effect  of  the  real  security. 

P.  S. 


^bituari?- 


Mr.  W.  Chalmers,  Solicitor,  Perth,  died.on  23rd  January. 

Mr.  Thomas  Stout,  Writer,  Glasgow,  died  on  29th 
January.  The  deceased  gentlenaan,  who  was  seventy-four 
years  of  age,  was  clerk  and  treasurer  to  the  Faculty  of 
Procurators,  and  had  held  these  offices  for  over  twenty  years. 

Mr.  Thomas  Paul  Lefroy,  Q.C.,  late  County  Court  judge 
and  Chairman  of  Quarter  Sessions  of  the  County  Down,  and 
Chancellor  of  the  Diocesan  Court  of  Down,  Connor,  and 
Dromore,  died  on  Thursday  the  29th  January,  at  the  residence 
of  his  son.  Major  Lefroy,  at  Kingstown,  County  Dublin,  in  the 
tiighty-fifth  year  of  his  age.  He  was  the  second  son  of  the 
late  Right  Hon.  Thomas  Lefroy,  many  years  M.P.  for  the 
University  of  Dublin,  and  afterwards  Lord  Chief-Justice  of 
Ireland.  He  was  born  in  the  year  1806,  and  was  educated 
at  Trinity  College,  Dublin,  where  he  graduated  B.A.  in  1827, 
and  proceeded  to  the  degree  of  M.A.  in  due  course.  He  was 
called  to  the  Irish  Bar  at  King's  Inns,  Dublin,  in  1831,  and 
speedily  acquired  a  good  practice.  He  obtained  a  silk  gown 
in  1852,  and  was  elected  a  Bencher  of  King's  Inns  in  1860, 
and  was  the  senior  Bencher  of  that  Society  at  the  time  of  his 
death.  He  was  appointed  Chairman  of  the  Quarter  Sessions 
of  the  County  Kildare  on  the  27th  December  1858,  and  in 
the  year  1875  was  appointed  County  Court  judge  of  Armagh, 
from  which  he  was  transferred  to  Down  in  1880.  He 
continued  to  discharge  his  judicial  duties  until  December 
1890,  when  he  resigned,  after  having  served  as  chairman  for 
no  less  than  tliirty-two  years. 
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Zl)C  flDontb. 


Marriage  with  Deceased  Wife's  Sister  Bill. — ^This  annually 
abortive  Bill  passed  its  second,  reading  in  the  House  of 
Commons  on  10  th  ult ;  and  was  the  occasion  of  the  Maiden 
Speech  of  the  Solicitor-General  for  Scotland.  Sir  Charles 
Pearson  cannot  be  said  to  have  chosen  a  very  exhilarating 
subject  to  begin  upon.  The  arguments  on  the  question  are 
so  threshed  out,  and,  a  few  extremists  excepted,  people  care 
so  little  either  way,  that  any  debate  on  the  topic  is  fore- 
doomed to  be  dull. 

«     • 
# 

Mr.  Justice  Jeune, — Mr.  Francis.  Henry  Jeune,  Q.C.,  the 
newly  appointed  judge  of  the  Probate,  Divorce,  and  Admiralty 
Division,  was  bom  in  1844.  He  entered  as  a  student  at  the 
Inner  Temple  in  January  1864,  and  was  called  to  the  Bar  in 
November  1868,  and  chose  the  South-Eastern  Circuit.  He 
was  created  a  Queen's  Counsel  in  1888.  He  is  a  Master  of 
Arts  of  Balliol  College,  and  a  Fellow  of  Hertford  College, 
Oxford. 

Private  Bill  Work. — The  following  letter  appeared  in  the 
Scotsman  of  16th  February  : — "  Sir,  Looking  to  the  attitude 
of  the  English  Parliamentary  Bar  towards  the  Private  Bill 
Legislation  Bill  for  Scotland  now  before  Parliament,  and  to 
the  uncomplimentary  language  of  Mr.  Littler,  Q.C.,  their 
spokesman,  with  reference  to  our  Scottish  Judges  and  Bar,  I 
think  it  would  only  be  a  reasonable  assertion  of  our  own  self- 
respect  as  a  nation,  if  the  Corporations,  and  other  public  bodies 
having  business  this  session  before  Parliamentary  Committees, 
sent  up  counsel  from  the  Scottish  Bar  to  do  their  work.  The 
expenses  would  not  be  greater,  they  would  be  certain  of 
having  their  counsel  present  during  the  whole  inquiry,  and 
they  would  be  giving  those  counsel  an  opportunity  of  ac- 
qttiriDg  experience  in  this  class  of  business  which  will  be 
most  valuable  to  them  when  the  handling  of  Private  Bills  is 
relegated  to  a  local  tribunal,  as  it  must  very  soon  be  if 


134  THS  MONTH. 

Farlianient  will  only  rise  above  partj  and  recognise  national 
feeling. — I  am,  etc.,  R  A.  S." 

«    * 

Highland  Witnesses, — A  bevy  of  Highland  witnesses  in 
homespun  thronged  the  Parliament  House  corridors  one  day 
last  month,  and  in  Court  each  was  giving  his  own  ideas  about 
a  march  dyke.  One  of  them  was  asked  whether  a  certain 
place  was  east  or  west  of  the  said  march  dyke  ;  and  for  long 
the  canny  Celt  was  puzzled  to  say.  The  question  was  more 
than  once  repeated.  "  Dear  me  ! "  exclaimed  the  advocate 
testily,  "can't  you  answer?  Was  it  east  or  west  of  the 
dyke?"  "Well,  sir,"  replied  the  witness,  slowly  and  with 
much  deliberation,  "  it  would  just  be  very  nearly  half  way." 
We  remember  another  Highland  witness  in  a  right-of-way 
case  some  years  ago,  similarly  hesitating  over  a  simple 
question,  until  counsel  lost  patience.  "  Now,  sir,  do  you 
understand  me?"  "Yes."  "Then  can't  you  give  me  a 
rational  answer  to  the  question  ? "  "  No,  I  cannot,"  said  the 
Celt,  with  some  warmth.  "  And  pray,  why  not  ?  "  "  Because 
I'm  on  my  oath  ! " 

# 

Additional  Chancery  Judge. — The  Lord  Chancellor  has 
given  an  encouraging  reception  to  a  joint  deputation  from  the 
Ear  and  the  Incorporated  Law  Society,  which  waited  upon 
him  with  a  view  to  procuring  the  appointment  of  another 
Chancery  judge.  Unfortunately,  this  matter  does  not  rest 
with  Lord  Halsbury.  The  House  of  Commons  has  to  be 
consulted,  and  there  are  those  awaiting  the  introduction  of 
the  proposal  to  make  an  attack  upon  our  judicial  system.  If 
such  an  attack  is  justly  to  be  feared,  let  it  come  by  all 
ineans.  This  is  no  reason  for  withholding  increased  strength 
from  our  judiciary,  where  by  common  consent  it  is  most 
grievously  required. — Law  Times. 

#  # 

Attorney-General  made  Law, — "  Sir  Richard  Webster,"  says 
The  World,  "  reversing  the  precedent  set  by  Sir  John  Cole- 
ridge, has  declined  to  give  any  opinion  as  to  the  eligibility  of 
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Roman  Catholics  to  the  offices  of  Lord  Chancellor  of  Great 
Britain  and  of  Lord  Lieutenant  of  Ireland.  Bentham  used  to 
object  somewhat  unreasonably  to  judge  made  law.  Attorney- 
General  made  law  is  still  more  questionable.  It  is  conceiv- 
able that  Lord  Coleridge,  as  Lord  Chief-Justice  of  England, 
may  have  to  give  judgment  on  a  matter  upon  which  Sir  John 
Coleridge,  as  Attorney-General,  had  twenty  years  before 
expressed  a  very  positive  opinion." 

#  # 
# 

Privileged  Statement  by  Adjutant — Mr.  Justice  Stephen 
decided  at  Nisi  Prius,  in  the  case  of  Ford  v.  Blest,  that  a  letter 
written  by  an  adjutant  of  a  volunteer  regiment  to  a  colonel 
commanding  a  regimental  district,  in  answer  to  an  inquiry  by 
the  latter  concerning  an  officer  of  the  regiment,  is  absolutely 
privileged,  although  by  the  regulations  of  the  service  all 
correspondence  from  the  volunteer  force  must  pass  through 
the  colonel  commanding  the  volunteers. 

#  # 
# 

Sunday  Newspapers. — "  Sabbatarians  ought  to  rejoice,"  says 
the  Albany  Lav?  Journal,  "at  a  decision  of  the  Minnesota 
Supreme  Court,  in  Tribune  Pvhlishing  Co.  v.  CUy  of  Ihdvih, 
that  a  newspaper  printed  and  published  consecutively  on  six 
days  in  each  week,  one  of  which  days  is  Sunday,  is  '  a  daily 
newspaper '  within  the  intent  of  a  statute.  The  newspaper 
was  not  published  on  Monday,  and  thus  avoided  Sunday 
labour.  Pious  people  ought  to  oppose  Monday,  not  Sunday, 
newspapers." 

# 

Defrauding  the  Slot-Box. — A  complicated  case  was  brought 
into  the  Central  Police  Station  yesterday  afternoon.  It  was 
that  of  a  man  who  had  succeeded  in  beating  a  "  drop-a-nickel- 
in-the-slot "  box  on  the  comer  of  Third  and  Jefferson  Streets. 
The  man  who  was  able  to  perform  this  feat  was  John  Lewis, 
and  he  is  said  to  have  made  a  thorough  study  of  the  subject 
before  risking  his  nickel.  He  first  bored  a  hole  in  the  coin 
and  then  fastened  to  it  a  small  black  silk  thread.  He  then 
dropped  the  nickel  in  the  slot  as  directed  by  the  sign,  and 
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drew  out  a  cigar.  Seeing  that  nothing  was  stated  in  the 
directions  as  to  how  many  times  one  nickel  could  be  dropped 
in,  he  drew  his  nickel  out  and  dropped  it  in  again.  Succeeding 
the  second  time,  he  continued  to  drop  until  he  emptied  the 
box.  By  the  time  he  had  drawn  the  twenty-ninth  cigar 
quite  a  crowd  had  gathered  around  him,  and  cheered  him  on. 
Their  cries  attracted  oflBcers  Schradel  and  Donohue,  who 
arrested  Lewis  and  took  him  from  the  circle  in  which  he  had 
become  a  hero.  At  the  station-house  the  question  arose  as 
to  what  he  should  be  charged  with.  After  several  suggestions 
of  robbery,  burglary,  it  was  decided  to  place  against  him  dis- 
orderly conduct.  He  was  taken  out  on  bond  a  little  later  by 
some  of  those  whose  cries  had  attracted  the  police. — Louisville 
Courier  Journal. 


Cruelty  to  Neighbours. — According  to  the  Sun,  "  a  wild  and 
enthusiastic  amateur  insisted  upon  practising  the  violoncello 
in  his  flat  every  day  for  eight  hours.  On  Sundays  he  usually 
took  an  extra  whack  at  it,  so  as  to  keep  his  elbows  limber  for 
the  coming  week.  He  was  sued  by  a  West  End  swell  in  an 
adjoining  flat,  who  deposed  in  Court  that  the  violoncello  '  hurt 
his  feelings  until  he  was  near  dead.'  The  Court  decided  that 
no  man  was  justified  in  practising  so  many  hours  a  day  in 
'  mansions.'  It  expressed  the  opinion  that  three  hours  a  day 
was  quite  long  enough  for  a  human  being  to  play  a  violoncello, 
and  this  judgment  has  met  with  the  warmest  approval  in 
Great  Britain."  We  have  an  indistinct  impression  that  this 
question  has  been  fought  out  over  a  piano  in  this  country. 
We  are  reminded  of  the  case  of  Pool  v.  Higginson,  8  Daly  113, 
in  which  the  plaintiff  vainly  sought  to  restrain  the  defendant 
from  trundling  his  teething  baby  in  a  carriage  overhead  by 
night  and  day.  It  was  not  shown  that  the  noise  was  un- 
reasonable. The  Court  concluded  that  "  the  plaintiflTs  nervous 
system  was  in  a  highly  irritated  condition,"  or  that  the  house 
must  have  been  built  like  those  in  Pentonville,  described  by 
Thackeray,  "  where  you  hear  rather  better  outside  the  room 
than  in,"  and  it  observed  that  "  where  people  indulge  their 
inclination  to  be  gregarious,  they  must  not  expect  the  quiet^ 
that  belongs  to  solitude."     But  if  we  were  a  sufferer  from  a, 
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violoncello,  we  should  not  think  of  going  to  law ;  we  would 
just  counter  on  the  fiend  with  a  cornet  —  Albany  Law 
Jowmal. 

• 

Mr.  Jtistice  Denman. — ^The  professional  mind  is  exercised 
upon  the  question  why  Mr.  Justice  Denman  does  not  resign. 
We  have  every  reason  to  believe  that  the  learned  judge  him- 
self would  desire  to  retire,  but  that  he  is  kept  in  his  office 
by  a  stronger  will  than  his  own — for  what  purpose  it  is  only 
possible  to  conjecture.  Every  one  concerned  in  the  adminis- 
tration of  justice  should  surely  recognise  that  the  first  duty  of 
persons  in  authority  is  to  secure  that  every  judicial  seat  shall 
be  filled  by  a  competent  and  effective  judge,  and  the  reputa- 
tions of  those  who  retain  an  office  which  they  do  not  fill  must 
inevitably  suffer — a  result  unpleasant  and  unsatisfactory. — 

Law  Times. 

#  # 
# 

A  Stringent  Law. — One  of  the  last  divorce  cases  tried 
before  Lord  Hannen  illustrated  the  stringent  consequences 
which  may  attend  the  commission  of  a  matrimonial  offence  in 
France,  and  also  threw  some  light  on  the  evidence  which  will 
satisfy  the  English  Court  in  regard  to  misconduct  which  had 
occurred  abroad.  The  petition  was  for  dissolution  of  marriage, 
and  the  petitioner  showed  that,  having  traced  his  unfaithful 
wife  to  Paris,  he  had  found  that  she  was  living  there  with 
the  co-respondent.  Thereupon  he  obtained  the  aid  of  the 
poUce  authorities,  and  a  magistrate  with  some  gendarmes 
accompanied  him  to  the  hotel  where  the  pair  were  staying, 
and  compelled  their  attendance  before  the  correctional  police. 
Under  articles  337  and  338  of  the  Penal  Code  Act,  the 
respondent  and  co-respondent  were  accused  of  adultery  and 
complicity,  and,  being  found  guilty,  were  sentenced,  the 
respondent  to  two  months'  and  the  co-respondent  to  one 
month's  imprisonment  On  appealing  from  the  sentence  they 
were  released  on  bail,  and  seen  no  more  in  Paris.  Before 
the  President  of  the  Divorce  Division  the  petitioner  himself 
gave  evidence  of  the  facts  above  stated,  and  counsel  put  in 
the  judgment  of  the  French  Court  in  corroboration  of  the 
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charge  that  the  parties  had  been  liviDg  in  adultery.  The 
President  accepted  the  record  of  judgment  as  evidence,  which 
sufficiently  confirmed  the  affirmative  testimony  of  the  peti- 
tioner, and  granted  a  decree  nisi,  with  costs,  against  the  co- 
respondent.— Law  Times. 

Thomas  Ovens  &  Sons  v.  Bo*iuss  Coal  Gas  Light  Co, — This 
case,  which  is  one  of  considerable  interest  and  importance, 
we  report  this  month,  as  it  may  not  appear  in  the  Court  of 
Session  cases : — 

Reparation — Want  of  precautions  for  public  safety — Gas 
explosion.- — An  explosion  of  coal  gas  took  place  within 
certain  buildings,  owing  to  an  escape  of  gas  from  the  main 
pipe  belonging  to  a  Gas  Supply  Company,  laid  in  an  adjoining 
road.  In  an  action  of  damages  brought  by  the  owners  of  the 
premises  against  the  Gas  Company,  it  was  proved  that  the 
road  was  made  of  forced  earth,  that  the  pipes  were,  at  the 
point  opposite  the  buildings,  kid  in  a  curve  of  2  inches  in 
9  feet,  and  that  they  were  laid  nearer  the  surface  than  was 
usual*  In  the  specifications  for  laying  the  pipes  it  had  been 
provided  that  they  should  be  caulked  or  packed  at  the  joints, 
but  this  had  not  been  done.  The  explosion  occurred  nearly 
four  years  after  the  laying  of  the  pipes.  Held,  that  the  pipes 
had  not  been  laid  with  reasonable  care,  and  that  the  defenders 
were  liable  in  damages. 

On  29th  November  1889,  a  serious  explosion  of  gas 
occurred  in  the  premises  of  Thomas  Ovens  &  Sons  in  Borrows- 
tounness.  The  foreman's  dwelling  -  house  and  an  adjacent 
laboratory  were  severely  damaged;  the  stock-in-trade,  fur- 
niture, up-fittings,  and  utensils  in  the  laboratory  were  partly 
destroyed,  and  damage  was  done  to  the  roofs  of  two  sheds. 

The  cause  of  the  damage  was  the  explosion  of  a  large 
quantity  of  gas  which  had  escaped  from  the  main  pipe  of  the 
Borrowstounness  Coal  Gas  Light  Company,  and  had  lodged 
under  the  grate  of  Ovens  &  Sons'  foreman's  house,  where  it 
had  been  ignited  in  the  morning.  The  main  pipe  passed 
along  under  the  roadway  in  front  of  Ovens*  premises,  and  had 
been  laid  there  in  July  1886. 
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Ovens  &  Sons  raised  an  action  of  damages  against  the  Gas 
Company,  concluding  for  £258. 

The  defenders  pleaded — The  defenders  are  entitled  to  absolv- 
itor in  respect — (a)  that  the  said  accident  was  a  damnum 
fatale ;  or  (b)  that  the  pursuers'  loss  was  not  occasioned  by 
any  fault  or  negligence  on  the  part  of  the  defenders. 

A  proof  was  led :  It  was  proved  that  the  road  under  which 
the  pipes  were  laid  was  of  forced  earth  or  slag,  and  entirely 
artificial  The  pipes  were  9  feet  long  each,  and  were  not 
spigot  and  faucet  pipes,  but  turned  and  bored  pipes — i,e,  each 
pipe  tapered  for  some  little  distance  at  the  one  end,  and 
opened  out  at  the  other,  so  that  they  fitted  the  one  into  the 
other.  When  driven  home  in  a  straight  line,  they  fitted 
closely.  At  the  point  in  question,  however,  there  was  a 
curve  of  2  inches  every  9  feet,  and  the  bulk  of  the 
evidence  showed  that  in  such  circumstances  this  kind  of  pipe 
should  for  safety  have  been  secured  at  the  joints  by  lead  or 
by  a  packing  or  caulking  of  yam.  In  the  specification  given 
out  by  the  defenders  at  the  time  of  the  laying  of  the  pipes  in 
July  1886,  the  contractor  was  taken  bound  to  make  all  joint 
holes  of  sufficient  size  to  allow  joints  of  pipes  to  be  well 
caulked  ^ome.  This  was  not  done,  however,  nor  was  there 
any  lead  in  the  joints.  After  the  accident  took  place  the 
joints  were  leaded  at  this  point  The  depth  of  the  pipes 
from  the  surface  was  about  2  feet. 

The  Lord  Ordinary  (Trayner)  assoilzied  the  defenders.* 
The  pursuers  reclaimed,  and  argued :  There  was  fault  here  in 
several  particulars,  all  showing  negligence  in  the  laying  of  the 
pipe&  As  to  the  law  of  the  case,  the  real  rule  was  sic  tUere 
tuo,  vi  aiienum  non  Icedas.  It  was  not  contended  that  there 
was  liability  ex  dominio  solo,  i.e.  from  the  mere  fact  of  pro- 
perty. The  doctrine  of  Fletcher's  case,t  although  there  were 
expressions  used  in  it  that  seemed  to  imply  an  absolute 
obligation  to  insure  neighbours  against  damage,  really  rested 

•  ••  In  a  word,  I  am  of  opinion,  on  the  proof,  that  there  is  no  fault  in  laying 
the  pipes  in  question  along  a  curve  ;  that  there  was  no  fault  in  their  not  being 
packed  at  the  joints ;  and  that  the  want  of  packing  (even  if  it  should  have 
been  there)  was  not  the  cause  of  the  explosion.  If  I  am  right  in  these  views, 
the  defenders  are  entitled  to  absolvitor,  on  the  authority  of  the  case  of  Camp- 
beU  V.  KeuMdif,  25th  Nov.  1864,  8  Macph.  121 ;  87  Scot.  Jur.  62." 

t  Jiffland$  V.  FleUher,  1868,  L.  R.  8  £.  &  T.  App.  330  (water  reservoir). 
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liability  upon  culpa.  When  a  man  sets  up  something  that  is 
dangerous  he  had  a  duty  of  care  and  caution  to  take  care  thai: 
it  did  not  escape.  To  say  that  he  did  it  "  at  his  peril  **  was 
to  put  his  obligation  too  high,  for  it  then  at  once  became 
necessary  to  introduce  exceptions,  beginning  with  "  the  act  o( 
God/'  to  set  limits  to  his  liability.  That  was  at  least  the 
extent  to  which  the  Courts  of  Scotland  had  sanctioned  and 
adopted  the  rule  of  Fletcher's  case.*  The  Lord  Justice- 
Clerk  (Moncreifi)  had  put  the  obligation  forcibly  and  soundly 
in  Chalmers*  case :  *  "  I  think  that  culpa  does  lie  at  the  root 
of  the  matter.  If  a  man  puts  upon  his  land  a  new  com- 
bination of  materials,  which  he  knows,  or  ought  to  know,  are 
of  a  dangerous  nature,  then  either  due  care  will  prevent 
injury,  in  which  case  he  is  liable  if  injury  occurs  for  not 
taking  that  due  care,  or  else  no  precaution  will  prevent  injury, 
in  which  case  he  is  liable  for  his  original  act  in  placing  the 
materials  on  the  ground."  That  doctrine  had  indeed  been 
applied  in  Scotland  before  Fletcher's  case  was  decided.!  The 
person  making  the  opus  must  take  the  care  and  caution  that 
were  appropriate  in  the  circumstances.  Applying  that  doctrine 
here,  the  defenders  were  bound  to  get  the  best  pipes  and  secure 
them  in  the  best  possible  manner.  Nor  was  ^here  any 
damnura  fatale,  i.e.  a  circumstance  "  which  no  human  foresight 
can  provide  against,  and  of  which  humsm  prudence  is  not 
bound  to  recognise  the  possibility."  |  The  mere  statement  of 
the  case  disposed  of  that  contention.  In  the  cases  of  Car- 
stairs  §  and  Anderson,\\  again,  quoted  on  the  other  side,  the 
ground  of  absolvitor  was  the  common  use  that  both  plaintiff 
and  defendant  had  of  the  thing  which  caused  the  damage. 
It  was  for  their  common  benefit.  There  was  no  such  case 
here,  for  the  only  use  the  pursuers  had  of  the  dangerous  con- 

*  Chcdmert  y,  Dickson,  Feb.  1876,  3  R.  461  (ironstone  bing).  Mofat  it  Co. 
7.  Park,  Oct.  16,  1877,  5  R.  13  (water  pipe  bursting  in  a  house). 

t  Kerr  v.  Earl  of  Orkney,  Dec.  17,  1857,  20  D.  298;  30  Scot.  Jur.  158 
(water  dam). 

t  Lord  Wcstbury  (C.)  in  Tennent  v.  JSarl  of  Glasgow,  March  3,  1864,  ^M. 
(H.  of  L.)  22  ;  36  Scot.  Jur.  400  (river  dammed  back  by  a  dyke). 

§  Carstair^  and  Another  r.  Taylor,  1871,  L.  R.  6  £z.  217  (cistern  in  an 
upper  storey). 

II  Anderson  v.  Oppenheimer,  1880,  L.  R.  5  Q.B.D.  602  (bursting  of  water 
pipe). 
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struction  was  as  members  of  the  public.  In  Basis  case,* 
again,  the  ground  of  judgment  was  that  the  use  of  the  subject 
taken  there  was  the  natural  use  of  the  subject,  and  that 
therefore  the  principle  of  Fletcher's  case,  which  hinged 
entirely  upon  the  construction  by  the  defender  of  an  aptis 
manu/actum,  a  non-natural  use  of  the  subject  was  not  present. 
The  non-natural  use  of  the  subject,  i.e.  the  introduction  of  a 
steam-engine  on  a  tramway,  was  the  ratio  in  Joneses  case  t  also. 
The  defenders  aigued :  There  was  no  fault  shown  to  have 
existed  on  their  part  It  was  easy  to  be  wise  after  the 
event,  but  they  had  a  respectable  body  of  evidence  to  the 
efiect  that  the  method  of  trying  the  pipes  which  they  had 
adopted  was  reasonably  safe.  That  all  had  gone  well  for  four 
years  was  proof  that  the  original  construction  had  been  reason- 
ably good.  Accidents  would  occur,  but  unforeseen  accidents 
were  damna  fataJia,  and  for  these  they  could  not  be  made 
responsible4  Culpa  must  be  proved.§  In  the  circumstances 
of  this  case,  where  the  pipes  were  laid  in  the  knowledge  of 
every  one  in  the  locality,  and  where  it  could  not  be  said  that 
the  operation  was  extraordinarily  hazardous,  or  anything  but 
a  familiar  and  everyday  operation,  the  main  considerations 
which  determined  Fletcfier's  case  were  absent  Gas  was  now 
an  ordinary  necessity  of  life,  and  roadways  were  used  for  the 
passage  of  gas -pipes  as  of  water-pipes  every  day.  That 
brought  the  case  within  the  principle  of  Boss's  case.  But  then, 
again,  the  pipes  were  laid  partly  for  the  pursuers'  benefit  It 
was  from  them  that  they  drew  their  supply  of  gas,  and  those 
who  took  along  with  the  defenders  a  common  benefit  from 
the  defenders'  property  must  take  the  risks  of  misadventure 
incidental  to  the  use  of  that  property  or  to  its  existence.  || 

Lord  Justice-Clebk  :  Some  very  wide  questions  have  been 
raised  in  this  debate  as  to  the  criterion  of  liability  in  cases 
like  the  present,  and  if  it  were  necessary  to  go  over  the  cases 

♦  Bou  V.  Ftddtn^  1872,  L.  R.  7  Q.B.  661  (water-closet  in  upper  storey). 

t  JwM  T.  Futimogg  Ry,  Co.,  1868,  L.  R.  3  Q.B.  783. 

X  Tennaa,  2  M.  (H.  of  L.)  22 ;  81  Scot  Jur.  400. 

I  CampbeU,  3  M.  121 ;  87  Scot  Jur.  62  (water  pipe  bursting  in  house). 
MadMOoBh  T.  MofikintoBh,  July  16,  1864,  2  M.  1857  ;  86  Scot  Jur.  678 
(muir  burning). 

Mndcrsofi  v.  Oppenhe'mer,  1880,  L.  R.  5  Q.B.D.  602.  Carstain,  1871, 
L.R.  6  Ex.  217. 
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cited  and  to  consider  these  questions,  we  should  have  required 
to  take  time  for  deliberation. 

But,  as  the  case  presents  itself  to  mj  mind,  it  is  not 
necessary  to  go  into  these  elaborate  issues.  The  true  issue  is: 
Were  the  defenders  in  fault  ?  Was  there  failure  on  their  part 
to  execute  the  work  with  due  and  reasonable  care  ?  And  was 
their  failure  to  do  so  the  cause  of  an  accident  ? 

Now,  in  the  first  place,  the  evidence  shows  that  the  defenders 
worked  with  forced  and  loose  earth,  which  was  in  a  shakj 
condition,  and  liable  to  subsidence. 

In  the  next  place,  the  defenders  were  laying  down  these 
pipes  upon  a  curve,  on  a  considerable  radiits,  involving  that 
each  pipe  should  be  some  two  inches  off  the  straight. 

The  kind  of  pipe  they  adopted  was  a  pipe  with  a  wedge- 
shaped  hole  at  one  end,  which  should  serve  as  a  socket,  and  a 
wedge-shaped  point  at  the  other  end,  so  that  each  pipe  should 
fit  into  the  socket  of  the  next.  Now  these  pipes  are  some- 
times constructed  so  as  to  be  used  without  packing ;  sometimes 
they  are  constructed  so  as  to  need  packing.  The  defenders 
used  the  kind  which  required  packing,  and  gave  out  specifica- 
tions which  required  that  packing  should  be  used.  But  in 
spite  of  that  no  packing  was  actually  used.  As,  however,  the 
defenders  specified  for  packing,  we  must  take  it  that,  knowing 
their  own  business,  they  thought  that  packing  was  a  prudent 
thing  to  do. 

The  pipes  also  were  laid  nesir  the  surface  at  the  point  in 
question.  That  being  so,  there  was  all  the  greater  risk  of  the 
pipes  being  subjected  to  some  more  than  ordinary  strain, 
particularly  as  they  were  laid  in  forced  earth. 

In  my  opinion,  therefore,  there  was  fault  on  the  part  of  the 
defenders.  Indeed,  the  fact  of  the  severe  explosion  is  by 
itself  a  very  material  fact,  for  it  shows  that  there  must  have 
been  some  serious  defect  in  the  arrangement  of  these  pipes. 
The  defenders  did  not,  as  I  think,  execute  the  work  with 
reasonable  care  and  skill 

I  think,  therefore,  that  the  interlocutor  of  the  Lord  Ordinary 
must  be  recalled. 

Lord  Young:    This  record  is  remarkable  in  this  respect, 

that  there  is  no  plea  by  the  defenders  against  the  relevancy 

he  action.     I  highly  commend  that,  for  no  question  of 
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relevancy  was  raised,  and  I  do  not  myself  doubt  the  rele- 
vancy. 

But  the  reason  I  make  the  remark  is  that,  that  being  so, 
the  only  question  for  us  is  the  question  of  fact:  Are  the 
pursuers'  averments  established  ? 

Now  I  think  they  are  established.  I  agree  that,  having 
regard  to  the  nature  of  the  ground,  which  was  forced  earth, 
there  should  have  been  packing,  and  that,  as  the  pipes  were 
laid  on  a  curve,  extra  strength  should  have  been  given  to  the 
joints  by  running  them  with  lead.  In  short,  I  think  that 
these  pipes  were  faultily  laid. 

Lord  EUTHERFUBD  Clark  concurred. 

The  Court  recalled  the  Lord  Ordinary's  judgment,  and  gave 
decree  for  the  sum  sued  for. 

Counsel  for  Pursuers  (Eeclaimers) :  Graham  Murray,  Sal- 
vesen,  C.  N.  Johnston.     Agents :  Smith  &  Mason,  S.S.C. 

Counsel  for  Defenders  (Bespondents) :  Guthrie,  Wilson. 
Agents :  J.  &  A.  Peddie  &  Ivoiy,  W.S. 

* 

A  PresidenCs  Properties, — ^Lord  Hannen  has  taken  with 
him  from  the  Divorce  Court  the  large  old-fashioned  arm>chair 
and  writing-desk  which  have  belonged  to  the  judge  of  the 
Court  ever  since  its  establishment  Originally  they  were  the 
property  of  Sir  Cresswell  Cresswell,  were  purchased  by  his 
successor.  Lord  Penzance,  and  were  by  him  passed  on  to  Sir 
James  Hannen.  Very  many  heirlooms  do  not  possess  a  tithe 
of  the  historical  interest  of  this  old  chair  and  desk. 

* 

Can  Lavyers  he  Honest  ? — Seeing  that  Mr.  Homer  Greene 
had  an  artide  in  the  North  American,  entitled  "  Can  Lawyers 
be  Honest  ? "  we  bought  a  copy.  If  we  had  known  that  he 
answers  the  question  in  the  negative,  we  would  have  tried  to 
steal  a  copy.  Mr.  Homer  Greene  seems  in  a  "  questionable 
shape."  In  nine  pages  he  asks  himself  exactly  sixty  ques- 
tions. There  is  one  more  he  ought  to  ask — "  Can  Mr.  Homer 
Greene  be  sensible?"  and  we  would  unanimously  answer, 
No !  Let  Mr.  Homer  Greene  join  himself  unto  Mr.  Edward 
Bellamy,  and  gently  pass  away.     He  wearies  us.     In  the 
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same  number  Mrs.  Kate  Gannett  Wells  asks,  or  says,  "Why 
no  more  women  many."  That  is  an  easy  one.  Answer: 
Because  they  are  not  asked.  Now  let  Eliza  Wheeler  Wilcox 
ask  something. — Albany  Law  Times, 

* 

"  I  ASSURE  you,  gentlemen,"  said  a  convict  upon  entering 
the  prison,  ''  the  place  has  sought  me,  and  not  I  the  place. 
My  own  affairs  really  demand  all  my  time  and  attention,  and 
I  may  truly  say  that  my  selection  to  fill  this  position  was  an 
entire  surprise.  Had  I  consulted  my  own  interests,  I  should 
have  peremptorily  declined  to  serve;  but  as  I  am  in  the 
hands  of  my  friends,  I  see  no  other  course  but  to  submit." 
And  he  submitted. — Green  Bag. 

* 

Lmleeper^s  Liahility. — A  most  interesting  point  on  the 
subject  of  the  liability  of  innkeepers  arose  in  the  Court  of  Appeal 
on  the  6  th  ult  This  was  an  action  brought  by  one  Medawar 
against  the  Grand  Hotel  Company  Limited.  It  appeared 
that  the  plaintiff,  upon  the  morning  of  the  Grand  National 
Steeplechase,  arrived  at  the  defendants'  hotel  Owing  to  the 
great  influx  of  visitors  for  the  races,  the  defendants  were 
unable  to  give  plaintiff  a  room ;  they,  however,  allowed  him 
to  make  use  of  a  room  which  was  already  let  for  the  following 
night,  for  the  purpose  of  washing  and  dressing.  The  plaintiff 
went  up  to  the  room,  opened  his  dressing  bag,  and  took  out 
the  stand  that  was  in  it  containing  ivory  brushes,  jewellery, 
and  other  like  articles.  When  he  had  performed  his  ablutions 
he  went  downstairs  to  breakfast.  After  breakfast  he  went 
out,  and  did  not  return  till  night,  when  he  found  that  his 
luggage  had  been  moved  to  another  room,  and  that  some 
jewellery  had  been  stolen  from  the  bag.  The  action  was  first 
tried  before  Mr.  Justice  Smith,  without  a  jury,  who  gave 
judgment  for  the  defendants.  There  was  a  doubt  whether 
the  jewellery  was  stolen  whilst  in  the  room  where  the 
plaintiff  had  dressed,  or  whilst  the  bag  was  in  the  hotel 
corridor  where  it  had  been  placed  by  the  porter  prior  to  the 
change  of  rooms.  Lord  Esher,  in  giving  judgment  for  the 
\ppellant,  remarked  that  it  was  clear  that  the  relation  of 
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guest  and  innkeeper  existed,  and  it  lay  with  the  defendants 
to  show  contributory  negligence  by  the  plaintiff  of  such  a 
character  as  to  prevent  his  recovering  for  the  loss  he  had 
sustained.  The  plaintiff  was  clearly  negligent  in  leaving 
his  bag  open  and  the  stand  with  jewels  in  it  lying 
about;  but  the  defendants  were  also  grossly  negligent  in 
removing  the  things  as  they  were  into  the  corridor  and 
leaving  them  there.  They  therefore  would  be  unable  to 
re]y  upon  the  plaintiffs  negligence.  He  therefore  held  the 
defendants  liable,  but  limited  their  loss  to  £30,  the  amount 
specified  by  the  Act  26  &  27  Vict  c.  41.  Lord  Justice 
Bowen,  in  concurring,  expressed  the  opinion  that  the  point 
was  one  most  interesting  to  lawyers.  Lord  Justice  Fry 
differed  as  to  the  inference  to  be  drawn  from  the  facts,  and 
maintained  that  the  loss  was  one  entirely  due  to  the  careless- 
ness of  the  plaintiff.  Judgment  was  accordingly  entered  for 
the  appellant  for  £30. — Law  Times, 

* 
The.  Assault  mi  the  Lord  President — In  connection  with 
soiiie  comments  on  the  assault  recently  made  on  the  Lord 
President  of  the  Court  of  Session,  it  may  not  be  amiss  to 
quote  an  old  Act  of  the  Scots  Parliament,  that  of  15  th 
November  1600,  "anent  invading  and  persewing  of  coun- 
sellors : " — "  Our  Soveraigne  Lord  and  Estates  of  this  present 
Parliament,  undei*standing  that  diverse  of  the  Lords  of  his 
Heighness  Secret  Counsell  and  Session,  and  others  of  his 
Heighness  oflSciars,  for  discharge  of  their  bounden  duty  in 
his  Heighness  service^  incurres  the  haitred,  indignation,  malice, 
aud  feid  of  sundry  persons,  who  oftentimes  quarrels  them 
without  any  just  cause  :  Therefore,  statutes  and  ordeins,  that 
what-som-ever  person  in  time  comming,  invades  or  persewes 
any  of  his  Heighness  Session  or  Secret  Counsell,  or  any  his 
Heighness  officiars,  it  being  verified  and  tryed,  that  any  of 
the  saids  Counsellers,  Sessioners,  and  oflBciars,  was  persewed 
and  invaded  for  doing  of  his  Heighness  service,  shall  be 
punished  to  the  death." 

* 
Registration  Beform. — ^Two   Government  Bills  in  relation 
to  the  registration  of  electors  are  now  before  the  House  of 
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Commons.  One  it  is  proposed  to  call  the  Electoral  Disabilities 
Eemoval  Act  1891,  and  the  other  the  Electors'  Registration 
Acceleration  Act  1891.  By  the  Disabilities  Eemoval  Bill, 
"  a  man  shall  not  be  disqualified  from  being  registered/'  whether 
in  the  parliamentary  or  local  government  register,  "  by  reason 
only  that  during  part  of  the  qualifying  period  not  exceedini,' 
four  months  at  any  one  time,  he  has,  in  the  performance  of 
any  duty  arising  from  or  incidental  to  any  office,  semce,  or 
employment,  been  absent  from  the  premises  qualifying  him  to 
vote."  By  the  Registration  Acceleration  Bill,  which  is  very 
properly  prefaced  by  a  memorandum  as  to  its  why  and 
wherefore,  the  whole  preparation  of  the  electoral  lists  is  to  be 
accelerated,  because  the  time  at  present  allowed  "  is  too  short 
to  allow  in  many  cases  of  the  due  completion  of  the  register," 
and  it  is  also  proposed  to  make  the  parliamentary  register  come 
into  force  on  the  1st  November  instead  of  the  1st  January. 
A  neat,  though  very  long  table  of  "  substituted  dates,"  for 
"  publication  by  overseers  of  copy  of  register,"  etc.,  is  appended 
in  a  schedule  to  the  Bill,  the  1st  June  being  substituted  for 
the  20  th  June,  and  so  on.  Between  them  the  two  Bills, 
when  passed,  as  passed  no  doubt  they  will  be,  will  gready 
puzzle  overseers  and  torment  revising  barristers. — Law  Times. 


l?cvicws- 


The  Scottish  Law  of  Convej/ancing,  Heritable  Eights,  B\ 
John  Craigie,  M.A.,  LL.B.,  Advocate.  Second  Edition 
revised  and  enlarged.  Edinburgh:  Bell  &  Bradfute 
1891. 


In  preparing  a  second  edition  of  his  convenient  work,  Mi 
Craigie  has  both  carefully  revised  and  considerably  enlargei 
the  contents.  The  chapter  on  the  Principles  of  the  Scottisl 
Law  of  Conveyancing,  and  on  Tenures,  and  that  on  Fei 
Charter,  Blench  Charter,  Feu  Disposition,  and  Feu  Contract 
have  been  rewritten.  The  popularity  of  the  book  will  h 
more  than  maintained  by  the  improvements  now  made. 
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Curiosities  of  Law  and  Landers,  By  Croake  James.  New 
Edition,  greatly  enlarged.  London :  Sampson  I^w. 
1891. 

This  is  an  interesting  collection  of  anecdotes  regarding  the 
law  and  its  votaries,  by  one  who  has  "  retired  after  half  u 
century's  practice  of  the  law."  The  anecdotes,  however,  are 
not  limited,  as  in  recent  well-known  reminiscences,  to  the 
author's  own  experience.  They  are  gathered  from  manifold 
sources,  and  relate  to  all  climes  and  times.  We  have  not 
much  praise  to  give  to  the  scheme  of  arrangement,  and  still 
less  to  the  consistency  with  which  it  has  been  carried  out. 
Within  the  770  closely-printed  pages,  moreover,  will  be  found 
a  large  quantity  of  matter  which  is  destitute  of  all  point, 
humour,  or  interest ;  and  caprice  is  shown  in  the  selection  of 
some  dreary  "  curiosities  "  of  early  legal  customs  and  the 
omission  of  the  rest  which  are  no  more  pointless  than  those 
chosen.  But  the  book  is,  on  the  whole,  amusing,  and  contains 
many  a  good  story. 


Tlie  Law  and  Practice  under  the  Companies  Acts  1862  to 
1890;  The  Life  Assurance  Companies  Acts  1870  to 
1872.  Containing  the  Statutes,  and  the  Rules,  Orders, 
and  Farms  to  regulate  Proceedings,  By  H.  Burton 
Buckley,  M.A.,  of  Lincoln's  Inn,  Esq.,  one  of  Her 
Majesty's  Counsel.  Sixth  Edition.  London  :  Stevens 
&  Haynes.     1891. 

Mr.  Buckley's  sixth  edition  has  been  prepared  entirely  by 
himself.  No  higher  recommendation  than  the  statement  of 
this  fact  could  be  given  it  in  the  view  of  any  one  who  has 
made  the  acquaintance  of  former  editions.  The  work  now 
includes  three  new  Acts  of  Parliament.  The  Companies 
(Memorandum  of  Association)  Act,  The  Companies  (Winding- 
up)  Act,  and  The  Directors*  Liability  Act,  all  of  last  year — 
the  last  of  these  being  sarcastically  described  by  the  author 
as  "  deterrent ;  conceived  as  a  terror  to  the  prospectus-maker, 
and  calculated  to  inci'eafle  the  income  of  the  competent  expert 
who  has  no  scruples."     The  judicial  decisions  during  the  last 
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three  years  have,  it  is  needless  to  say,  been  very  numerous. 
What  figures  so  often  in  rubric  or  headnote  as  the  inevit- 
able and  comprehensive  "  Company ; "  and  the  litigiosity  of 
directors  and  liquidators  now  and  again  raises  a  point  of 
legal  interest.  The  recent  decisions  "  spread  tliemselves  over 
the  whole  field  of  the  subject "  of  Mr.  Buckley's  book.  The 
edition  under  notice  contains  the  new  Eules  of  Procedure 
under  the  Winding-up  Act  1890.  These  orders  do  not  cou- 
cern,  and  the  said  Act  itself  only  indirectly  concerns,  Scottish 
lawyers.  But  the  work  is  as  indispensable  to  Scottish  lawyers 
as  it  is  to  English. 


A  Fragment  on  Government  By  Jeremy  Bentham.  Edited, 
with  an  Introduction,  by  F.  C.  Montague,  M.A,  Late 
Fellow  of  Oriel  College.  Oxford:  Clarendon  Press. 
1891. 

Too  much  praise  cannot  be  given  to  Mr.  Montague's  Intro- 
ductory Treatise  on  Bentham  in  the  work  before  us.  It 
is  admirable,  and  will  arouse  in  many  a  fresh  and,  perhaps, 
novel  interest  in  Bentham  and  his  writings.  In  the  editor's 
preface  the  object  of  the  publication  is  thus  modestly  set  out : 
"  The  bulk  of  Bentham's  writings  has  passed  into  not  unjust 
oblivion.  It  would  be  impossible  to  renew  the  life  of  works 
so  voluminous,  so  technical,  and  so  frequently  disfigured  by 
oddities  of  thought  and  style.  But  it  would  be  unfortunate 
if  those  works  which  most  adequately  represent  Bentham's 
peculiar  genius,  and  which  have  left  a  mark  upon  specula- 
tion in  England,  were  to  remain  buried  under  the  weight  of 
dead,  unprofitable  matter.  These  works  may  the  more  easily 
be  made  available,  inasmuch  as  they  are  few  and  not  of  great 
length.  Chief  amongst  them  are  the  Fragment  on  GavemnwU 
and  the  Principles  of  Morals  and  Legislation,  The  latter  treatise 
has  already  been  reprinted  by  the  Clarendon  Press.  The 
Fragment  on  Oovernment,  which  has  long  been  out  of  print,  is 
now  offered  to  the  public."  No  doubt  members  of  the  public 
who  do  not  have  a  copy  of  the  Fragment  will  welcome  the 
opportunity  of  obtaining  it,  and  those  who  possess  old  editions 
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will  welcome  one  in  the  admirable  typography  of  the  Clarendon 
Press.  But  the  great  merit  of  the  publication  is  Mr.  Montague's 
biography  of  Bentham,  and  his  estimate  of  him  as  a  thinker 
and  political  philosopher.  It  is  a  valuable  contribution  to 
the  true  appreciation  of  Bentham. 


£ngU9b  2)ed9ion9. 


December-February. 

(All  current  English  decufions  likely  to  throw  light  upon  any  point  of 
Scottish  law  or  practicej  are  here  reported.) 

Company. — Reduction  of  capital  —  Ultra  vire^. — A  company, 
which  had  both  ordinary  and  preference  shares,  desired  to  reduce 
the  former  only.  A  petition  was  presented  for  sanction  of  the 
Court  to  a  special  resolution  of  the  company  for  the  reduction  of 
its  capital.  Such  sanction  had  been  refused  by  Mr.  Justice  Kay 
in  The  Union  Plate  Glass  Company ^  42  Ch.  Div.  514;  but  it  was 
j^iven  by  Mr.  Justice  North  in  The  Galling  Gun  Company,  43  Ch. 
Div.  Held  (by  Mr.  Justice  Kekewich),  that  the  company  had 
power,  under  the  Companies  Acts  1867  and  1877,  to  reduce  one 
class  of  capital  without  reducing  another  class ;  and  that  the 
resolution  ought  to  be  sanctioned. — Be  Agricultural  Hotel  Company^ 
High  Ct.,  Ch.  Div.,  20  December. 

County  and  Borough. — Police  rate — Right  to  recover  rate  im- 
properly levied. — The  borough  of  Bootle  was  incorporated  in  1868, 
and  prior  to  its  incorporation  it  had  been  provided  with  police  by 
the  county  of  Lancashire.  After  the  incorporation  in  1868,  the 
borough  and  county  allowed  matters,  with  regard  to  the  police, 
including  the  method  of  rating,  to  go  on  as  they  had  done ;  but  in 
1887  it  was  discovered  that,  under  2  &  3  Vict.  c.  93,  sec.  24, 
the  borough  ought  to  appoint  and  maintain  its  own  police,  which 
was  therefore  done  thenceforth.  At  this  date  the  County  Justices 
had  unexpended  in  their  hands  money  levied  by  the  county  by 
rate  from  the  inhabitants  of  Bootle  for  the  police  purposes  of  the 
horough.  This  action  was  brought  to  recover  the  money  from  the 
County  Council  of  Lancashire,  who  had  taken  the  place  of  the 
Justices  for  rating  and  other  purposes.  The  defendants  claimed  to 
%t  off  an  unascertained  sum  in  respect  of  the  police  superannua- 
tion for  police  constables,  part  of  whose  time  had  been  passed  in 
duties  in  the  borough.  Amongst  other  arguments  on  behalf  of  the 
plaintiffs,  it  was  said  that  the  money  claimed  could  be  recovered  a^ 
having  been  extorted.  Held  (by  Lord  Justices  Lindley,  Bowen, 
and  Fry,  reversing  the  decision  of  Mr.  Justice  Smith),  that  there  ^  I 
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had  been  no  extortion,  that  there  was  no  authority  showing  that 
rates  paid  could  be  recovered  back  by  action,  and  that  the  action 
could  not  be  maintained. — Mayor^  etc,  of  Bootie'Cum-Linacre  v. 
County  Council  of  Lanctishire,  Court  of  Appeal,  20  December. 

Condonation  of  Criminal  Offence. — ReguUition  of  Raxlmya 
Act  1889  (52  d'  53  VicL  c.  57),  sec.  5,  sulhsec.  3— Penalties  Jot 
i ravelling  with  intent  to  avoid  payment  of  fare, — This  was  a  special 
case  stated  by  a  police  magistrate.  By  sec.  5,  sub-sec.  3,  of  Regu- 
lation of  Railways  Act  1889  (52  &  53  Vict.  c.  57),  it  is  provided 
I  hat  "any  person  who  travels  or  attempts  to  travel  on  a  railway 
without  having  previously  paid  his  fare,  and  with  intent  to  avoid 
I)ayment  thereof,  shall  be  liable  to  a  penalty  of  40s."  A  porter  at 
Westbourne  Park  Station  found  three  young  men  travelling  in  a 
tirst-class  carriage,  who,  on  being  asked  for  their  tickets,  produced 
only  second-class  ones.  The  porter  then  asked  them  for  the 
excess  fare,  which  they  refused  to  pay.  The  magistrate  stopped 
the  case,  holding  that  by  demanding  the  excess  fare,  the  company 
must  be  taken  to  have  abandoned  their  right  to  proceed  criminally, 
and  could  only  recover  the  fare  as  a  civil  debt.  The  only  question 
raised  was  whether  the  magistrate  was  right  in  so  holding.  HtUl 
(by  Baron  Pollock  and  Mr.  Justice  Charles),  that  the  company  were 
not  barred  from  proceeding  criminally  by  demanding  the  fare. 
The  appeal  was  therefore  allowed,  and  the  case  sent  back  to  the 
Tuagistrate  to  be  determined  upon  the  merits. — Noble  v.  Killicky 
Hi-h  Ct,  Q.  B.  Div.,  13  January. 

Slander. — Privilege — Presence  of  persons  not  interested, — Held  (by 
Lord  Esher,  Sir  James  Hannen,  and  Lord  Justice  Fry),  that  the 
privilege  attaching  to  a  defamatory  statement  which  is  made  as  u 
matter  of  duty  to  persons  who  are  interested,  is  not  removed  by 
the  fact  of  the  presence  of  others  who  are  not  interested,  provided 
that  it  is  not  in  the  power  of  the  speaker  to  prevent  these  being 
present. — Pittard  v.  Oliver ,  Ct.  of  App.,  H  January. 

Charitable  Bequest. — Interest  in  land — Mortgage  by  Corporation 
— Assignment  of  "renis^  rales,  and  waterworks" — Mortmain, — This 
was  a  question  whether  a  "  Borough  of  Preston  waterworks  mortr 
gage"  for  £150  ought  to  be  treated  as  pure  personalty  so  as  to 
|)«as8  under  a  bequest  for  charitable  purposes  contained  in  the  will 
of  a  testatrix  who  died  in  1883.  The  mortgage  in  question  i^'as 
f^xpressed  to  be  made  by  virtue  of  the  Preston  Waterworks  Act 
1 853,  the  Local  Government  Supplemental  Act  1 86 1,  and  the  Preston 
Improvement  Act  1869,  and  by  it  the  Corporation  of  Preston,  in 
exc^rcise  of  their  powers,  and  in  consideration  of  the  sum  of  £150 
f)aid  by  the  testatrix,  thereinafter  called  the  mortgagee,  for  the 
purposes  of  the  said  Acts  granted  and  assigned  to  the  mortgagee, 
"  her  executors,  administrators,  and  assigns,"  such  proportion  of 
the  "rents,  rates,  and  waterworks"  which,  by  the  said  Acts,  the 
Corporation  were  authorised  to  charge,  levy,  purchase,  and  make 
as  the  principal  sum  bore  or  should  bear  to  the  whole  sum  which 
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was  or  should  be  b'jrrowed,  to  hold  the  said  premises  to  the  mort- 
gagee, her  executors,  admiaistrators,  and  assigns,  until  the  whole 
of  the  principal  sum  with  interest  at  the  rate  of  3  J  per  cent,  should 
be  fully  paid  and  satisfied.  On  behalf  of  the  next  of  kin,  it  was 
contended  that  the  mortgage  debt^  being  a  charge  upon  rents  and 
waterworks,  was  an  interest  in  land,  and  therefore  could  not  be 
validly  bequf^athed  to  a  charity.  Held  (by  Mr.  Justice  Stirling), 
that  it  plainly  appeared  from  the  Acts  referred  to  in  the  mortgage, 
that  the  Legislature  intended  that  the  waterworks  should,  notwith- 
standing the  mortgages  which  the  Corporation  were  authorised  to 
make,  continue  as  a  going  concern  under  the  control  and  manage- 
ment of  the  Corporation ;  that  the  mortgage  must  be  construed  as 
a  charge  upon  the  undertaking  authorised,  and  the  rents  and  rates 
arising  under  the  Acts;  and  that  the  mortgage  debt  was  pure 
l)er3onalty,  and  was  therefore  validly  bequeathed  to  the  charity. 
—Re  Parker ;  WigtwU  v.  Park,  High  Ct.,  Ch.  Div.,  14  January. 

Husband  and  Wife.  —  Husband's  succession  to  undisposed -of 
separate  property  of  deceased  wife — Liability — Debts — 45  &  46  Vict, 
c.  75,  sees.  3  and  23  (Married  Women's  Property  Act  1882).— The 
deceased  wife  of  W.,  whom  she  married  in  1881,  held  certain 
leaseholds  as  her  own  separate  property  from  the  year  1862  up  to 
March  1889,  when  she  died  leaving  them  undisposed  of.  In  the 
year  1885  and  afterwards,  she,  on  her  own  account,  borrowed 
various  sums  of  money  from  S.,  which  with  interest  remained 
caving  and  unpaid  at  the  date  of  her  death,  when  her  husband  W. 
succeeded  to  the  leaseholds  by  marital  right,  and  took  out  no 
letters  of  administration.  On  the  4th  February  1890,  S.  brought 
an  action  in  the  Warwickshire  County  Court  against  W.,  to 
recover  £36,  money  lent  to  his  deceased  wife.  The  learned  County 
Court  judge  gave  judgment  for  the  defendant.  The  plaintiff 
appealed.  Hdd  (by  Baron  Pollock  and  Mr.  Justice  Charles),  that 
the  defendant  was  liable  under  sec.  23  of  the  Married  Women's 
Property  Act  1882,  as  the  legal  personal  representative  of  his 
deceased  wife  for  the  purpose  of  paying  her  debts  out  of  her 
separate  estate  coming  to  him. — Surman  v.  JVlmrton,  High  Ct., 
Q.  R  Div.,  14  January. 

Patent. — Infringement  —  Prior  publication — International  omven- 
ti<m'-Patents,  Designs,  and  Trade  Marks  Ad  1883  (46  &  47  Vid. 
c.  57),  sec  103,  suh-seoi.  (1)  and  (2).— On  the  5th  July  1887  the 
assignors  of  the  plaintiffs  applied  for  letters  patent  for  an  improved 
process  and  apparatus  for  tanning  by  aid  of  electricity ;  and  they 
were  granted  and  sealed  as  of  that  day.  On  the  14th  December 
1886  a  French  patent  had  been  taken  out  by  the  same  patentees 
for  the  same  invention.  On  the  12th  April  1887  the  same  patent 
was  obtained  in  America,  and  on  the  25th  April  1887  a  copy  of 
this  United  States  patent  was  published  in  the  English  Patent 
Office.  The  defendants'  patent  for  a  process  of  tanning  by  the  aid 
oi  electricity  was  granted  on  the  17th  January  1888.     In  an  action 
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by  the  plaintiffs  against  the  defendants  for  an  alleged  infringement, 
the  defendants  relied  upon  the  prior  publication  of  the  plaintiffs' 
patent  on  the  25th  April  1887.  The  plaintiffs  urged  that  they 
were  protected  by  section  103  of  the  Patents  Act  1883.  By  that 
section,  sub-sec.  (1),  it  was  enacted  that  where  an  international 
arrangement  for  the  mutual  protection  of  inventions,  designs,  or 
trade  marks  had  been  made,  any  person  who  had  taken  oat  a 
patent  in  a  foreign  State,  should  be  entitled  to  a  patent  under  the 
Patents  Act^  in  priority  to  other  applicants,  and  his  patent  should 
"  have  the  same  date  as  the  date  of  the  protection  obtained  in  such 
foreign  State,  provided  that  his  application  is  made,  in  the  case  of 
a  patent,  within  seven  months  .  .  .  from  his  applying  for  pro- 
tection in  the  foreign  State  with  which  the  arrangement  is  in  force. 
Sub-section  (2)  provided  that  the  publication  in  the  United  Kingdom 
(during  that  period  of  seven  months)  of  any  description  of  the 
invention  should  not  invalidate  the  patent  which  might  be  granted 
for  the  invention.  An  international  arrangement  of  the  character 
indicated  had  been  made  by  England  with  France.  Held  (by  ^Ir. 
Justice  RomerX  that  under  the  103rd  section  of  the  Patents  Act 
the  patentee  had  a  double  right ;  either  he  might  come  in  under 
the  convention,  and  have  his  patent  antedated  so  as  to  obtain  the 
limited  rights  given  by  the  section,  or  he  mi;.'ht  take  out  the 
ordiiuiry  patent  for  the  full  period ;  the  plaintiffs  had  taken  the 
latter  course ;  the  date  of  the  patent  was  conclusive ;  and,  there 
having  been  an  admitted  prior  publication  of  the  invention  in 
England,  they  were  not  protected  by  the  103rd  section. — The 
Briiish  Tanning  Company  v.  Gr(4h,  High  Ct,  Ch.  Div.,  15 
January. 

Trustee. — Power  to  vary  investments — Trustee  Investment  Ad  1889 
(52  4r  53  Fid,  c.  32),  sees.  3  and  6.— A  testator,  who  died  in  1858, 
left  a  will  dated  1844.  The  trustees  of  the  will  had  properly  in- 
vested a  considerable  sum  of  money  under  the  trusts  of  the  will 
in  Government  securities,  but  the  will  contained  no  power  to  vary 
the  investments.  Held  (by  Lords  Justices  lindley,  Fry,  and  Kay), 
that  the  power  to  vary  investments  given  by  sec.  3  of  tlie  Trustee 
Investment  Act  1889,  applies  to  all  investments  referred  to  in  that 
section,  whether  made  under  the  power  in  the  Act  or  by  the 
settlor  or  testator,  or  by  the  trustees  since  the  creation  of  the  trust, 
and  therefore  the  trustees  had  power  to  sell  the  Government 
securities  in  their  hands  and  to  invest  the  proceeds  in  a  mortgage 
of  freehold  estates. — Be  Bide;  Lopes  v.  Didc^  Court  of  Appeal, 
16  January. 

Mortgage. — Fravd — Transfer  of  mortgage — Validity. — ^The  mort- 
gagee in  possession  of  certain  copyhold  property  was,  on  the  2nd 
November  1882,  by  the  fraud  of  her  solicitor,  induced  to  stsn  a 
deed  without  knowing  the  purport  or  contents  thereof.  The  deed, 
after  reciting  that  the  solicitor  had  agreed  to  pay  to  the  mortgagee 
the  amount  due  to  her  upon  the  mortgage,  purported  to  tranter 
to  the  solicitor  the  mortgage  debt  and  me  securities  for  the  same.. 


ENGLISH  DECISIONS.  153 

The  solicitor  had  for  some  time  collected  the  rents  of  the  property 
on  behalf  of  the  mortgagee,  and  he  continued  to  do  so  until  he 
absconded  in  April  1 888.  In  November  1 882  the  solicitor  deposited 
the  deeds  of  the  property  in  question  with  the  plaintiif  as  security  for 
an  advance  to  him  of  £250.  In  May  1889  the  trustee  in  bank- 
ruptcy of  the  estate  of  the  solicitor  executed  a  deed  mortgaging 
the  property  to  the  plaintiff,  who  was  subsequently  admitted  as 
tenant  on  the  rolls  of  the  court  of  the  manor.  The  plaintiff  in  the 
present  action  sought  to  recover  the  possession  of  the  property 
from  the  defendant,  who  held  it  as  tenant  of  the  original  mort- 
gagee. The  County  Court  judge  found  as  a  fact  that  the  mortgagee 
thought,  when  she  signed  the  deed  on  the  2nd  November  1882, 
that  she  was  only  signing  a  lease  of  the  property,  and  that  she 
Dever  intended  to  deal  with  her  mortgage  or  with  her  possession 
thereunder ;  and  further,  that  there  had  been  no  negligence  on  her 
part  in  signing  the  deed.  Hdd  (by  Baron  Pollock  and  Mr.  Justice 
Charles),  that  in  no  sense  could  the  mind  of  the  mortgagee  be  said 
to  have  gone  with  the  deed  which  she  signed,  and  that,  therefore, 
the  plaintiff  had  not  made  out  his  title,  and  the  defendant  was 
entitled  to  judgment. — Fewdl  v.  Wright,  High  Ct.,  Q.  B.  Div., 
19  January. 

Carriage  of  Goods. — Charter-party — PeiUs  of  the  seas — Negli- 
genu, — By  the  terms  of  a  charter-party  and  bill  of  lading,  the 
owners  of  the  steamship  C,  were  relieved  from  liability  for  damage 
to  cargo  when  caused  by  "  perils  of  the  sea  and  accidents  of  naviga- 
tion, even  when  occasioned  by  the  negligence,  default,  or  error  in 
judgment  of  the  pilot,  master,  mariners,  or  other  servants  of  the 
shipowners."  The  cargo  was  damaged  by  sea-water  which  got  into 
the  hold  through  the  loosening  of  an  iron  rivet.  The  master 
having  discovered  during  the  voyage  that  there  was  leakase,  took 
no  steps  to  remedy  it.  The  owners  of  cargo  having  sued  the  ship- 
owners in  the  County  Court,  the  ju^lge  held  that  the  leak  was 
caused  by  a  peril  of  the  sea  or  accident  of  navigation,  but  the 
defendants  ought  on  discovering  it  to  have  remedied  it,  and  that, 
although  they  were  not  liable  for  any  damage  up  to  the  time  when 
they  might  have  remedied  it,  they  were  liable  for  all  damage 
subsequent  thereto.  Held  (by  Sir  James  Hannen  and  Mr.  Justice 
Butt),  that,  even  assuming  the  master  was  negligent  in  not  stopping 
the  IcNak,  the  defendants  were  by  the  terms  of  the  charter-party  and 
hill  of  lading  exempt  from  all  liability. — The  Cressington,  High  Ct., 
Probate,  Divorce,  and  Admiralty  Div.,  19  January. 

Divorce. — Cruelty^Delay— Matrimonial  Causes  Ad  18,57  (20  ^ 
21  Vid,  c.  85),  sees.  27,  31. — ^A  wife  petitioned  for  dissolution  of 
the  marriage  on  the  grounds  of  the  alleged  cruelty  and  adultery  of 
the  husband.  The  case  came  on  in  the  Probate  and  Divorce 
Division  on  the  3 1st  October,  and  was  undefended.  The  adultery 
was  established,  but  Butt  (J.)  ordered  the  case  to  stand  over  for  the 
purpose  of  giving  the  Queen's  Proctor  an  opportunity  to  instruct 
counsel  to  argue  the  case  on  the  point  of  cruelty.     This  was  done, 
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find  the  case  came  on  for  argument.  The  marriage  had  taken  plac< 
in  1858,  the  husband  being  twenty-three  and  the  wife  seventeei 
years  of  age.  The  first  few  years  were  fairly  happy.  Then  th< 
husband  committed  adultery  with  more  than  one  woman,  anc 
frequently  flaunted  his  amours  before  his  wife,  telling  her  that  h( 
liked  this  or  that  woman  better  than  herself,  neglecting  her  for  th< 
sticiety  of  women  of  loose  character,  and  caused  her  so  mucl 
mental  worry  and  annoyance  that,  as  was  alleged,  her  health  wa 
injured.  No  cruelty  in  the  nature  of  bodily  violence  was  proved 
but  it  was  contended  that  sufficient  had  been  shown  to  establisl 
cruelty  within  the  Matrimonial  Causes  Act  1857,  sec  27.  In  187< 
the  husband  and  wife  separated  by  deed,  and  no  proceedings  ha 
been  taken  by  the  wife  until  the  only  son  of  the  marriage  came  c 
age,  when  this  petition  was  presented.  Mr.  Justice  Butt  refuse 
to  grant  a  divorce,  on  the  ground  that  the  cruelty  was  not  estal 
lished.  Held  (by  Lords  Justices  Lindley,  Lopes,  and  Kay),  withou 
deciding  whether  the  petitioner  had  made  out  a  case  of  cruelty  c 
not,  that  there  had  been  such  unexplained  delay  in  taking  procvet 
ings  as  to  disentitle  her  to  a  divorce. — Beauderk  v.  Btavderk^  Cotu 
of  Appeal,  19  January. 

Divorce. — Conditional  decree  nisi — Allowance  hy  husband  for  icift 
imiintenance — Dum  casta  et  sola. — The  husband  petitioned  for 
<Iivorce,  and  obtained  a  decree  nisi  on  the  ground  of  his  wife 
iiiiultery  with  one  out  of  three  co-respondents  charged  upon  tl 
record.  The  parties  were  married  in  April  1873,  and  nev( 
cohabited  after  January  1874,  when  a  child  was  bom,  and  tl 
respondent's  mind  became  temporarily  deranged.  The  petitione 
fearing  a  recurrence  of  the  insanity,  never  resumed  cohabitatic 
with  his  wife,  but  made  her  an  allowance  of  £1  a  week  for  tl 
support  of  herself  and  child.  In  May  1879  he  took  away  the  chil 
rigainst  the  desire  of  the  respondeat,  whom,  however,  he  allowed  t 
liave  access  to  the  child.  The  first  date  at  which  adultery  w 
alleged  was  1883,  subsequently  to  which  time  the  respondent  ga^ 
l>irth  to  several  illegitimate  children.  The  Court,  in  pronouncing 
decree  nisi^  intimated  that  it  would  not  be  made  absolute  imle 
and  until  the  petitioner  should  secure  an  amount  for  the  support  ( 
the  respondent.  The  parties  subsequently  agreed  upon  fiftee 
Bhillings  a  week  ;  but,  upon  the  motion  to  make  the  decree  absolut 
a  contest  arose  as  to  whether  the  payments  were  only  to  contini 
80  long  as  the  respondent  should  remain  chaste  and  unmarried,  < 
whether  the  order  for  maintenance  should  contain  no  clause  du 
sola  et  casta  vixerit.  Held  (by  Sir  James  Hannen),  that  the  agree 
amount  per  week  must  be  paid  or  secured  to  the  respondent  by  tl 
petitioner,  without  any  restrictive  clause. — Lander  v.  Lander,  Hig 
Ct.,  Probate,  Divorce,  and  Admiralty  Div.,  21  January. 

Mortgagor  and  Mortgagee. — Valuation — Negligence— Loss,- 
A  firm  of  valuers  was  employed  to  value  certain  property  with 
view  to  its  being  offered  as  a  mortgage  security.  The  valuers  wei 
suggested  by  a  firm  of  solicitors  who  were  to  find  a  mortgagee, 
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being  understood,  both  by  the  valuers  and  the  solicitors,  that  the 
valuation  was  to  be  made  on  behalf  of  the  intended  mortgagee. 
The  plaintiff,  who  was  a  client  of  the  solicitors,  became  the  mort- 
gagee, as  all  parties  understood,  on  the  faith  of  the  valuation  being 
made  by  the  valuers  as  her  advisers.  The  valuation  was  not,  in 
the  opinion  of  the  Court,  conducted  with  due  skill  and  care,  and 
the  security  turned  out  greatly  insufficient  The  plaintiff  brought 
an  action  for  damages  against  the  valuers  and  the  solicitors  for 
negligence  and  breach  of  duty.  As  against  the  solicitors,  it  appeared 
that  they  were  aware  that  there  had  been  in  previous  dealings  with 
the  property  some  striking  differences  in  the  prices  paid  for  it,  but 
that  the  solicitors  having  called  the  attention  of  the  valuers  to  this 
fact,  the  valuers  adhered  to  their  valuation,  and  the  solicitors  had 
not  told  the  plaintiff  of  the  difference  in  prices.  Held  (by  Mr. 
Justice  Romer),  that,  as  the  solicitors  knew  that  the  plaintiff  relied 
upon  the  valuation  and  would  be  guided  by  it,  no  negligence  had 
been  shown  by  the  solicitors,  and  the  plaintiff  had  no  claim  against 
them;  as  re<:ards  the  valuers,  that  there  being  a  contractual 
relation  between  them  and  the  plaintiff,  they  were  liable  in 
damages  by  reason  of  their  not  having  used  due  skill  and  care ; 
further,  that  in  the  absence  of  any  contractual  relation  between  the 
valuers  and  plaintiff,  t.e.  if  the  plaintiff  had  been  in  a  legal  sense  a 
stranger  to  the  valuers,  the  action  could  not  have  succeeded  against 
them  except  as  an  action  of  deceit,  in  which  case,  after  the  decision 
of  the  House  of  Lords  in  Derry  v.  Peek  (14  App.  Cas.  337),  it  would 
have  been  necessary  to  show  fraud ;  nor,  in  the  absence  of  fraud 
and  of  contractual  relation,  would  the  valuers  have  been  liable  on 
the  ground  of  having  invited  the  plaintiff  to  act  upon  their 
valuation. — Sclioles  v.  Brook,  High  Ct.,  Ch.  Div.,  21  January. 

Contract  to  employ  as  Agent. — Physical  impossibility  to  perform 
contract. — By  an  agreement,  dated  the  31st  January  1887,  in  con- 
sideration of  the  agreement  of  the  plaintiff,  the  defendant,  who  was 
a  shirt,  collar,  and  cuff  manufacturer,  agreed  to  employ  the  de*'end- 
ant  as  his  agent,  canvasser,  and  traveUer,  and  it  was  agreed  that 
the  agency  should  be  determinable  by  either  party  at  the  end  of 
live  years  from  the  date  of  the  agreement,  upon  three  calendar 
months'  notice  in  writing ;  that  the  plaintiff  should  not  sell  any 
shirts,  collars,  or  cuffs,  during  the  time  he  should  be  in  the  defend- 
ant's employ,  for  any  other  company  or  firm;  and  that  the 
defendant  should  pay  the  plaintiff  3f  per  cent  commission  on 
all  goods  sold  by  him  for  the  defendant.  In  March  1889  the 
iDanufacturing  premises  of  the  defendant  were  destroyed  by  an 
accidental  fire,  and  he  thenceforth  ceased  to  carry  on  his  business 
or  employ  the  plaintiff  as  his  agent.  The  plaintiff  sued  for  damages 
for  breach  of  the  agreement,  and  the  jury  awarded  him  £125. 
Mr.  Justice  Grantham  reserved  the  case  for  further  consideration, 
and,  upon  argument,  gave  judgment  for  the  defendant,  on  the 
{ground  that  the  performance  of  his  contract  by  the  defendant 
liad  been  rendered  impossible  by  the  fire.     Htld  (by  Lords  Justices 
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Lindley,  Lopes,  and  Kay),  on  appeal,  that  there  was  no  coudltion 
implied  in  the  agreement  that  the  plaintiff  should  be  supplied  with 
goods  only  from  the  manufactory  which  was  destroyed  by  fire,  and 
that,  therefore,  the  performance  of  the  contract  had  not  been 
rendered  a  physical  impossibility,  and  the  plaintiff  was  entitled 
to  damages. — Turner  v.  Goldsmith,  Court  of  Appeal,  23  January. 

Legacy  Duty. — Payment  to  trustees  for  managing  business — 8  4"  9 
Vict,  c,  76,  sec,  4. — T.  by  will  appointed  three  trustees,  and  directed 
them  to  carry  on  his  business  in  conjunction  with  his  son,  J.  R  T., 
who  was  a  beneficiary  under  his  will,  and  he  directed  that  so  long 
as  the  trustees  should  be  carrying  on  his  business  they  should  each 
receive  £250  per  annum  out  of  the  profits  thereof,  and  that  if  in 
any  year  the  profits  should  be  25  per  cent  in  excess  of  the  profits 
in  the  year  before  the  testator's  death,  the  trustees  should  eacli 
receive  £500.  And  he  declared  that  while  J.  R.  T.  should  k 
associated  with  the  trustees  in  the  management  of  the  business,  he 
should  receive  a  like  annual  payment.  The  testator  gave  the 
trustees  special  powers  of  management,  including  the  power  tc 
appoint  a  manager  and  pay  him  a  salary.  By  a  codicil  the  testatoi 
appointed  three  other  trustees  in  place  of  those  appointed  by  hi' 
will,  and  gave  each  a  legacy  for  his  trouble.  The  trustees  appointed 
by  the  codicil  managed  the  business  in  conjunction  with  J.  R  T 
for  some  years,  and  all  four  received  the  annual  payments  directed] 
by  the  will.  T.'s  estate  was  administered  in  Court,  and  the  trustee.' 
presented  this  petition  to  ascertain  whether  these  annual  payment: 
were  subject  to  legacy  duty.  Held  (by  Mr.  Justice  North),  that 
the  annual  payments  both  to  the  trustees  and  J.  R  T.  weit 
beneficial  gifts  made  by  the  will,  and  not  merely  payments  by  wa} 
of  salary  for  servicer  rendered,  and  were,  therefore,  subject  t( 
<\\xty,—Re  Tharley;  Thorley  v.  Massam,  High  Ct.,  Ch.  Div.,  2^ 
January. 

Criminal  Law. — Manufacture  of  false  evidence — Perversion  of  du' 
course  of  justice — Tampering  with  arbitration  samples, — The  prisonei 
was  indicted  for  having  unlawfully,  knowingly,  and  designedly 
altered  the  character  of  the  contents  of  certain  sample  bags  o 
wheat  which  had  become,  and  were,  evidence  to  be  used  befon 
arbitrators  appointed  in  accordance  with  the  terms  of  a  contract  U 
decide  any  question  that  might  be  in  dispute  between  the  buyer 
and  sellers  of  a  cargo  of  wheat,  with  intent  thereby  to  pass  th( 
same  off  as  true  and  genuine  samples  of  the  bulk  of  such  cargo,  anc 
thereby  to  injure  and  prejudice  the  buyers  of  the  cargo,  and  t( 
pervert  the  due  course  of  law  and  justice.  By  a  contract  for  th( 
fc^le  of  a  cargo  of  wheat,  certain  stipulations  were  made  for  th( 
settling  of  any  disputes  that  might  arise  by  arbitration  ;  and  for  th( 
purposes  of  being  used  as  evidence  in  any  such  arbitration,  sample^ 
were  taken  from  the  bulk  by  the  prisoner  on  behalf  of  the  seller 
and  by  another  person  on  behalf  of  the  purchaser.  Such  sample? 
were  sealed  and  taken  to  the  prisoner's  house,  and  while  they  wen 
in  his  possession  the  prisoner  tampered  with  them  by  extracting 
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the  contents  of  the  bags,  which  he  cleaned  and  replaced  in  the  bags 
without  breaking  the  seals,  thereby  producing  very  much  better 
samples.  The  samples  so  altered  were  forwarded  by  the  prisoner 
to  the  London  Com  Trade  Association,  who,  by  the  terms  of  the 
contract,  were  to  appoint  arbitrators  in  default  of  arbitrators  being 
appointed  by  the  parties  should  any  question  be  in  dispute,  and 
who  were  also  to  elect  a  committee  of  appeal,  if  necessary,  for  the 
purpose  of  hearing  and  finally  deciding  any  appeal  against  the 
award  of  the  arbitrators.  No  arbitration,  in  fact,  ever  took  place. 
Held  (by  the  Lord  Chief-Justice,  Baron  Pollock,  and  Justices 
Stephen,  Charles,  and  Lawrance),  that  the  indictment  was  good, 
and  alleged  an  offence,  although  it  did  not  allege  that  an  arbitra- 
tion took  place,  or  that  the  samples  were  used  as  evidence ;  that 
the  offence  committed  by  the  prisoner  was  not  a  mere  private  cheat, 
but  was  an  attempt  to  mislead  a  tribunal  of  a  judicial  nature  by 
the  manufacture  of  false  evidence ;  and  that  it  was,  therefore,  not 
necessary  that  the  evidence  should  have  been,  in  fact,  used  in  order 
to  constitute  the  offence  charged ;  and  that  inasmuch  as  the  prisoner 
had  forwarded  the  sample  when  altered  to  the  Association  in 
London,  and  had  thereby  put  it  out  of  his  power  to  retract  what 
he  had  done,  he  had  done  all  that  he  could  do  to  pervert  the  due 
course  of  law  and  justice,  and  was,  therefore,  rightly  convicted  upon 
the  evidence  of  the  offence  with  which  he  was  charged. — Court  for 
Crown  Cases  Reserved,  24  January. 

Carriage  of  Goods. — Charter-party — '*  Always  afloat" — Loading 
— Demurrage, — By  the  terms  of  a  charter-party,  the  steamship  C, 
was  to  proceed  to  the  charterer's  loading  berth  in  a  dock,  and  there 
load  "always  afloat"  a  fidl  and  comjJete  cargo.  The  C,  having 
arrived  in  the  berth,  loaded  a  portion  of  her  cargo.  It  was  then 
found  that,  although  she  could  take  in  the  remainder  of  her  cargo, 
remaining  always  afloat,  she  could  not,  when  fully  loaded,  in  the 
neap  tides  then  existing,  have  passed  over  the  dock  sill  for  a  week. 
She  therefore  left  the  dock  and  completed  her  loading  outside. 
Held  (by  Sir  James  Hannen  and  Mr.  Justice  Butt),  that  inasmuch 
as  she  could  load  "always  afloat'^  in  the  dock,  she  was  not  entitled 
to  leave  it  in  order  to  avoid  bein^ neaped. — The  Curfew,  High  Ct., 
Probate,  Divorce,  and  Admiralty  Di v.,  24  January. 

Company. — Alteration  of  Memorandum  of  Association — Companies 
{Menwrandum  of  Association)  Act  1890  (53  d:  64  Vict,  c,  62) — Com- 
panies {Winding-up)  Act  1890  (53  &  54  Vict,  c,  63).— A  petition 
was  presented  by  a  company,  under  the  Companies  Acts  1862  to 
1890,  asking  for  the  consent  of  the  Court  to  certain  proposed  altem- 
tioQs  in,  and  additions  to,  the  Memorandum  of  Association  of  the 
company  resolved  on  by  special  resolutions.  The  company  was 
registered  in  May  1888,  with  a  nominal  capital  of  £2,000,000,  but 
it  had  not  been  brought  out^  nor  had  it  carried  on  business.  It 
li%d  no  creditors  nor  debenture-holders,  and  only  seven  shareholders, 
viz.  the  seven  subscribers  to  the  original  Memorandum  of  Associa- 
tion, all  of  whom  joined  the  company  as  co-petitioners.    The  com- 
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pany  had  no  Articles  of  Association.  The  objects  of  the  company, 
;ls  contained  in  its  Memorandum  of  Association,  were  those  of  aii 
investment  and  loan  company.  It  was  proposed  to  add  to  these 
tfie.  objects  of  a  guarantee  and  finance  company,  with  increased 
borrowing  powers.  It  was  submitted  that,  by  virtue  of  the  Bank- 
ruptcy Acts  1869  and  1883,  and  of  the  Companies  (Memorandum  of 
Association)  Act  1890,  and  the  Companies  (Winding-up)  Act  1890, 
and  the  two  Greneral  Orders  made  thereunder  on  29tti  November 
1890,  the  jurisdiction  to  make  the  order  now  asked  for  was  in  the 
judges  of  the  Chancery  Division  to  whom  chambers  were  attached, 
or  if  not,  then  in  the  London  Bankruptcy  Court,  now  attached  to 
the  Queen's  Bench  Division.  In  the  latter  case,  however,  the 
proceedings  could,  under  sees.  1  (7)  and  3  (1)  of  the  Companies 
(Winding-up)  Act  1890,  be  retained  by  this  Court,  even  if  such 
proceedings  were  not  properly  commenced  in  this  Coiu-U  The 
proposed  alteration  came  within  the  objects  allowed  to  be  altere<i 
by  the  Companies  (Memorandum  of  Association)  Act  of  1890.  The 
evidence  showed  that  the  business  of  the  company  could  be  more 
conveniently  carried  on  with  less  restricted  borrowing  powers,  and 
that  the  proposal  to  give  to  the  company  the  additional  powers  of 
a  guarantee  and  finance  compiny  would  enable  the  company  to 
carry  on  business  more  eflSciently,  and  attain  its  purpose  by  improved 
means,  and  also  conveniently  and  advantageously  combine  other 
business  with  its  original  business.  Every  one  who  was  properly 
interested  was  before  the  Court,  and  if  the  memorandum  were  not 
altered,  the  petitioners  would,  if  they  thought  fit  to  dissolve  and 
reconstruct  the  company  (which  was  quite  in  their  power),  be  put 
to  an  outlay  of  £2000  for  stamp  duty  under  the  Custoois  and 
Inland  Revenue  Act  1880.  Held  (by  Mr.  Justice  Chitty),  that  it 
was  unnecessary  to  decide  any  question  as  to  jurisdiction,  and  that 
the  Court,  under  the  circumstances,  ought  to  sanction  the  proposed 
alterations ;  and  that,  although  there  had  been  no  advertisements 
of  the  petition  or  application  in  chambers  relating  thereto,  adver- 
tisements would,  under  the  circumstances,  be  dispensed  with. — Re 
Empire  Trust  Limiled,  High  Ct.,  Ch.  Div.,  24  January. 

Lunacy. — Jwigrmnt  creditors — Charging  orders. — Several  judg- 
ments were  obtained  by  creditors  against  a  lunatic  so  found  by 
inquisition,  and  charging  orders  were  made  in  favour  of  the  judg- 
ment creditors  upon  a  sum  of  stock  in  Court  to  the  credit  of  the 
lunatic.  On  the  death  of  the  lunatic,  Held  (by  Lords  Justices 
Lindley  and  Kay,  sitting  in  Lunacy),  that  to  the  extent  of  the  charg- 
ing orders  the  fund  did  not  belong  to  the  estate  of  the  lunatic,  but 
to  the  creditors,  who  must  therefore  be  paid,  and  the  balance  only 
[laid  over  to  the  lunatic's  legal  personal  representative. — Re  LeavesUy, 
High  Ct.,  26  January. 

Necessaries. — Foreign  ship — Brokerage  on  charter-party — 3  4'  ^ 
rid,  c  65,  sec,  6. — By  sec.  6  of  3  &  4  Vict.  c.  65,  it  is  enacted 
''that  the  High  Court  of  Admiralty  shall  have  jurisdiction  to 
decide  all  claims  and  demands  whatsoever  ...  for  necessaries 
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supplied  to  any  foreign  ship  and  sea-going  vessel,  and  to  enforce  the 
payment  thereof,  whether  such  ship  or  vessel  may  have  heen  within 
the  body  of  a  county  or  upon  the  high  seas  at  the  time  when  the 
.  .  .  necessaries  were  furnished  in  respect  of  which  such  claim  is 
made."  Whilst  the  foreign  ship  AL  was  at  sea,  the  plaintiffs,  who 
were  shipbrokers,  negotiated  a  charter-party.  The  plaintiffs  not 
having  been  paid  their  brokerage  on  the  charter,  instituted  an  action 
in  rem  for  necessaries  under  ^  ^  A  Vict.  c.  65,  sec.  6,  and  arrested 
the  M.  The  defendants  having  moved  to  set  aside  the  writ,  on  the 
irround  that  brokerage  on  a  charter-party  was  not  a  necessary, 
Hdd  (by  Mr.  Justice  Butt),  that  as  the  charter-party  was  in  respect 
of  a  subsequent  voyage,  the  brokerage  was  n'»t  a  necessary,  and 
therefore  the  writ  must  be  set  aside.  Semble,  that  even  if  the 
charter-party  had  been  in  respect  of  a  voyage  about  to  take  place, 
broker's  commission  would  not  be  necessary  within  the  meaning  of 
3  &  4  Vict.  c.  65. — The  Marianne^  High  Ct,  Probate,  Divorce,  and 
Admiralty  Div.,  27  January. 

Ship. — Collisimi — lAmitation    of  lUtbilitj/ — British    ahip — Foreign 
Ship — Register — Tonnage — Merchant  Shipping  Ad   1854  (17  ^  18 
Viet,  c.  104),  sec,  19 — Merchant  Shipping  Act  Amendment  Ad  1862 
(25  4;  26    Vid.  c.  63),  sec,  54.  —  By  sec.   19   of  the   Merchant 
Shipping   Act  1854,  "Every  British  ship  must  be  registered  in 
manner  hereinafter  mentioned  .  .  .  and  no  ship  hereby  required  to 
be  registered  shall,  unless  registered,  be  recognised  as  a  British 
ship."      By  sec.  54  of  the  Merchant  Shipping  Act  Amendment 
Act  1862,  **The  owners  of  any  ship,  whether  British  or  foreign, 
shall  not,  in  cases  where  all  or  any  of  the  following  events  occur 
without  their  actual  fault  or  privity  ;  that  is  to  say,  (1)  Where  any 
loss  of  life  or  personal  injury  is  caused  to  any  person  being  carried 
in  such  ship ;  (2)  Where  any  damage  or  loss  is  caused  to  any  goods, 
merchandise,  or  other  things  whatsoever  on  board  any  such  ship ; 
(3)  Where  any  loss  of  life  or  personal  injury  is,  by  reason  of  the 
improper  navigation  of  such  ship  as  aforesaid,  caused  to  any  person 
carried  in  any  other  ship  or  boat ;  (4)  Where  any  loss  or  damage  is, 
by  reason  of  the  improper  navigation  of  such  ship  as  aforesaid, 
caused  to  any  other  ship  or  boat,  or  to  any  goods,  merchandise, 
or  other  things  whatsoever  on  board  any  other  ship  or  boat; 
be    answerable    in     damages    in    respect    of    loss    of    life    or 
personal  injury,  either  alone  or  together,  with  loss  or  damage  to 
ships,  boats,  goods,  merchandise,  or  other  things,  to  an  aggregate 
amount  exceeding  fifteen  pounds  for  each  ton  of  their  ship's  ton- 
nage, nor  in  respect  of  loss  or  damage  to  ships,  goods,  merchandise, 
or  other  things,  whether  there  be  in  addition  loss  of  life  or  personal 
injury  or  not,  to  an  aggregate  amount  exceeding  eight  pounds  for 
each  ton  of  the  ship's  tonnage,  such  tonnage  to  be  the  registered 
tonnage  in  the  case  of  sailing  ships,  and  in  the  case  of  steamships 
the  gross  tonnage  without  deduction  on  account  of  engine  room, 
^n  the  case  of  any  foreign  ship,  which  has  been  or  can  be  measured 
according  to  British  law,   the  tonnage  as  ascertained  by  such 
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measurement  shall,  for  the  purposes  of  this  section,  be  deemed  to 
be  the  tonnage  of  such  ship."  The  steamship  B,  was  found  to 
blame  for  a  collision  with  the  steamship  C.  Q.  The  collision 
occurred  on  18th  February  1890.  On  25th  January,  at  which  time 
tlie  B.  was  registered  as  a  Dutch  ship,  a  bill  of  sale  was  executed, 
transferring  the  B,  to  her  present  owners,  two  British  subjects ; 
but,  at  the  request  of  the  vendees,  the  B.  remained  registered  in 
Holland,  and  it  was  not  until  after  the  collision,  viz.  on  12th  March 
I S90,  that  she  was  registered  as  a  British  ship.  The  owners  of 
the  B.^  having  instituted  an  action  to  limit  their  liability,  the 
rkfendants  denied  that  they  were  entitled  to  limit  their  liability,  on 
the  ground  that  the  /^.,  although  owned  at  the  time  of  the  collision 
by  British  subjects,  was  not  registered  as  a  British  ship  in  com- 
]iiiance  with  the  Merchant  Shipping  Acts.  Hdd  (by  Mr.  Justice 
Butt),  that  the  B.  was  a  Dutch  ship,  that  the  plaintiffs  were 
entitled  to  limit  their  liability,  and  that  its  amount  was  to  be  based 
upon  her  British  register. — The  Brinio,  High  Ct,  Probate,  Divorce, 
and  Admiralty  Div.,  27  January. 

Master  and  Servant. — Deductions  from  wages — Truck  Act  1831 
(1  <J-  2  mil  IV.  c  Zl)— Truck  Ad  AmendmerU  Act  1887  (50  ^  51 
Vict.  c.  i6)— Employers  and  fFtyrkmen's  Act  1875  (38  4-  39  Vid.  c. 
90). — A  railway  goods  guard  had  deducted  from  his  wages  by  the 
railway  company  certain  contributions  towards  the  Sick  and  Funeral 
Allowance  Fund.  These  contributions  had  been  deducted  from 
the  wages  of  the  plaintiff  over  a  considerable  number  of  years,  at 
the  commencement  of  which  the  plaintiff  entered  into  an  agree- 
ment with  the  railway  company,  agreeing  to  these  deductions,  after 
which  from  time  to  time  he  gets  a  paper  showing  him  what  has 
been  deducted,  and  which  he  signs.  On  bringing  his  action  in  the 
C  'ounty  Court  to  recover  these  deductions,  plaintiff  claimed  he  was 
entitled  to  the  whole  amount  as  wages ;  and  further,  that  by  sec  3 
qI  the  Tmck  Act  (1  &  2  Will  IV.  c.  37)  it  is  not  legal  to  deduct 
these  amounts.  That  section  provides  that  wages  shall  be  paid  in 
the  current  coin  of  the  realm,  the  Act  providing  that  employers 
isliall  be  prevented  making  such  deductions  as  were  made  in  this 
cuse,  and  that  plaintiff  was  "  otherwise  engaged  in  manual  labour," 
a(:cording  to  sec.  2  of  the  Truck  Amendment  Act  1887,  which  pro- 
vides that  the  principal  Act,  the  Truck  Act  of  1831,  shall  extend  to, 
and  apply  to,  and  include  any  workman  as  defined  in  sec.  19  in  the 
Employers  and  Workmen's  Act  of  1875.  The  County  Court  judge 
nonsuited  the  plaintiff.  The  defendant  company,  in  supporting  the 
ilecision  of  the  County  Court  judge  against  the  plaintiff's  appeal, 
contended  that  the  plaintiff  did  not  come  within  any  of  the  defini- 
tions of  the  Truck  Acts,  as  being  **  otherwise  engaged  in  manual 
labour,''  and  that  if  he  did,  the  Acts  did  not  apply,  as  the  deductions 
made  from  his  wages  could  not  be  said  to  be,  or  to  be  interpreted 
a.s  payment  of  wages  in  goods.  Held  (by  Baron  Pollock  and  Bir. 
Justice  Charles),  that  it  appeared  there  was  nothing  in  the  com- 
pany's rules  which  required  plaintiff  to  do  porter's  work  as  part  of 
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his  duty,  and  the  County  Court  judge  was  right  in  coining  to  the  con- 
closion  that  plaintiff  was  not  a  person  *'  other^vise  engaged  in  manual 
labour/'  It  was  only  persons  engaged  in  manual  labour  who  were 
brought  within  the  Truck  Acts,  these  Acts  not  applying  to  persons 
in  the  higher  classes  of  employments.  The  plaintiff  did  not  come 
within  these  Acts,  so  the  question  as  to  whether  these  deductions 
came  within  these  Acts  does  not  apply.  The  plaintiff's  appeal  dis- 
missed.— Hunt  V.  The  Great  Northern  Ilnilivivj  Company ^  High  Ct., 
Q.  B.  Div.,  28  January. 

Slander.  —  Imputation  against  chastity  —  Special  damage  —  Tin- 
authorised  repetition — Liability, — An  action  was  brought  for  damages 
for  slander.  Tlie  slander  alleged  was  an  imputation  on  the  chastity 
of  the  plaintiff,  who  was  an  unmarried  woman.  It  was  uttered  to 
the  plaintiff's  mother,  who  repeated  it  to  the  plaintiff,  who  repeated 
it  to  G.,  to  whom  she  was  engaged  to  be  married,  and  he  broke  off 
the  engagement.  There  was  no  evidence  to  show  that  the  defendant 
knew  of  the  plaintiff's  engagement,  or  intended  the  slander  to  be 
repeated.  The  jury  found  a  verdict  for  the  plaintiff.  Held  (by 
Lords  Justices  Lindley,  LopBs,  and  Kay),  that  no  special  damage 
was  shown,  as  the  defendant  was  not  liable  for  the  unauthorised 
repetition  of  the  slander,  and  that  judgment  should  be  entered  for 
the  defendant. — Speight  v.  Gosnay,  Court  of  Appeal,  29  January. 

Trustee. — Breach  of  trust — Unauthorised  investment  of  trust  funds 
—"  Company  incorporated  by  Act  of  Parliament" — The  plaintiff  was 
a  beneficiary  under  the  will  of  one  Ayres,  who  died  in  1856.  The 
defendants  were  the  executors  of  the  sole  trustee  of  the  will.  In 
1877  the  trustee  invested  £2719,  part  of  the  trust  fund,  in  the 
purchase  of  forty  shares  in  a  corporation  called  the  London  Assur- 
ance. In  1888  the  shares  were  sold  by  his  executors  for  £627  less 
than  the  amount  originally  paid  for  them.  The  will  of  Ayres 
authorised  the  investment  of  trust  funds  in  {inter  alia)  "  the  stocks, 
shares,  or  securities  of  any  company  incorporated  by  Act  of  Parlia- 
ment and  paying  a  dividend."  The  company  was  constituted  in 
the  following  manner  :  By  the  Act  6  Geo.  I.  c.  18  (a  public  general 
Act),  which  imposed  the  penalty  of  pramunire  on  persons  misusing 
obsolete  charters,  the  Crown  was  enabled  to  incorporate  two  com- 
panies for  carrying  on  the  business  of  marine  insurance,  with 
provisions  in  the  charters  which  could  not  be  inserted  in  a  pre- 
rogative charter.  One  of  the  two  companies  incorporated  in  conse- 
quence of  the  Act  was  the  London  Assurance,  whose  charter  was 
issued  in  Jane  1720,  with  the  provisions  authorised  by  the  statute. 
In  April  1721  a  fire  insurance  company  was  incorporated  by  prero- 
gative charter,  under  the  name  of  the  "  London  Assurance  of  Houses 
and  Goods  from  Fire."  The  charter  provided  that  the  coiurt  of 
directors  of  the  London  Assurance  should  be  the  court  of  directors 
of  the  Fire  Insurance  Corporation.  Various  Acts  of  Parliament 
were  passed  from  time  to  time  reco^jnising  the  two  corporations ;  and 
in  1830  a  private  Act  (11  Geo.  IV.  c.  74)  was  passed,  incorporating 
a  new  corporation,  called  "The  London  Assurance  Loan  Company," 
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composed  of  the  two  existing  companies.  In  1853  a  private  Act 
(16  Vict.  c.  1),  the  London  Assurance  Ck)nsoIidation  Act  1853,  was 
passed,  which  in  effect  amalgamated  the  three  companies.  It  con- 
solidated the  stock  of  the  companies,  and  gave  the  members  of  the 
fire  companies  the  same  privileges  as  the  members  of  the  London 
Assurance,  and  gave  that  corporation  extended  powers.  On  behalf 
of  the  plaintiff,  it  was  urged  that  the  London  A^ssurance  was  incor- 
porated bj  Royal  charter  and  not  by  Act  of  Parliament,  and  was 
not,  therefore,  within  the  investment  clause  in  the  will.  On  behalf 
of  the  defendants,  it  was  contended  that  the  corporation  was 
originally  incorporated  under  and  by  virtue  of  an  Act  of  Parlia- 
ment, and  that,  even  if  it  was  not,  the  effect  of  the  Act  of  1853 
was  to  reconstitute  it  as  a  new  corporation.  Ildd  (by  Lords 
Justices  Lindley,  Lopes,  and  Kay),  that  the  company  having  been 
incorporated  under  the  powers  given  by  the  Act  6  Geo.  I.  c.  18, 
which  empowered  the  Crown  to  grant  a  charter  to  the  company  giving 
it  powers  which  the  Crown  could  not  have  conferred  without  that 
Act,  it  was  a  company  incorporated  by  Act  of  Parliament  within  the 
meaning  of  the  clause.— ^i^/re  v.  Boytoji,  Court  of  Appeal,  29  Januar}. 

Infant. — Guardianship — Custody — Religious  education. — A  Protes- 
tant man  was  married  to  a  Roman  Catholic  woman,  and  previously 
to  their  marriage  an  agreement  was  executed  providing  that  the 
children  of  the  marriage  should  be  brought  up  in  the  Roman 
Catholic  faith.  In  March  1883  a  daughter  was  born,  who  was* 
baptized  privately  by  a  Roman  Catholic  priest,  and  afterwards 
publicly  in  a  Roman  Catholic  church,  the  godfather  and  godmothers 
being  also  Roman  Catholics.  In  March  1886  the  father  died  in- 
testate, at  the  house  of  his  wife's  cousin,  M,  a  Protestant,  where  he 
was  staying  with  his  wife  and  child.  The  mother  died  in  October 
1889.  M.  had  taken  care  of  the  infant,  with  the  mothers  consent, 
during  nearly  the  whole  of  the  time  from  the  father's  death  till 
June  1890,  when  the  infant  was  forcibly  taken  from  her  by  C,  the 
mother's  brother,  a  Roman  Catholic,  and  sent  to  America.  The 
infant  was  subsequently  brought  back  to  England  under  Juibeas 
coj'jms  proceedings  which  had  been  conunenced  against  C.  C.  then 
applied  to  the  Court  to  have  himself  appointed  guardian  of  the 
infant,  in  conjunction  with  a  Roman  Catholic  bishop,  a  Roman 
Catholic  solicitor,  and  the  lady  superior  of  a  religious  home.  The 
application  was  opposed  by  the  respondents,  the  paternal  uncle  and 
M.,  Protestants,  who  proposed  themselves  as  guardians.  For  the 
applicants  it  was  contended  that  the  father  had  abandoned  his  right 
to  have  his  child  brought  up  in  his  own  religion,  and  had  by  his 
conduct  indicated  a  wish  that  she  should  be  brought  up  as  a  Roman 
Catholic,  and  that,  even  if  M.  should  be  allowed  to  have  the  custody 
of  the  infant,  she  ought  to  be  directed  to  bring  it  up  as  a  Roman 
Catholic.  It  appeared,  however,  that  M.  declined  to  accept  the 
guardianship  if  the  direction  suggested  by  the  applicants  was  im- 
posed. Held  (by  Mr.  Justice  Chitty),  that  C.  had  by  his  conduct 
shown  himself  an  unfit  person  to  be  entrusted  with  the  guardian- 
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ship  of  the  infant,  and  that  the  case  of  appointing  the  strangers 
whom  he  proposed  as  associates  with  him,  in  the  office  of  guardian- 
ship, necessarily  failed,  unless  the  Court  was  constrained  on  religious 
grounds  to  have  recourse  to  them ;  that,  acting  in  accordance  with 
the  principles  laid  down  in  Andrews  v.  Salt  (L.  R.  8  Ch.  App.  622), 
the  Court  was  free  to  consult  the  best  interests  of  the  infant,  and 
that  it  was  most  for  her  well-being  in  the  future  that  she  should  be 
entrusted  to  the  charity  of  the  lady  whose  kindness  she  and  her 
parents  had  already  experienced;  therefore,  that  the  paternal 
uncle  and  M.  ought  to  be  appointed  guardians  of  the  infant,  and 
the  custody  of  the  infant  must  be  given  to  M.,  with  liberty  to  bring 
her  up  as  a  Protestant. — Re  Violet  Neviny  an  infant^  High  Ct.,  Ch. 
Div.,  29  January. 

Annuity. — JFUl — Direction  to  purchase  Government  annuity  out  of 
proceeds  of  sale  of  land — Death  of  annuitant  before  completion  of 
sale, — ^A  testatrix,  who  died  in  May  1890,  by  her  will  gave  several 
annaities  charged  on  real  estate,  including  an  annuity  of  £10  a  year 
to  M.  R.  for  her  life.  Subject  to  the  annuities,  the  testatrix  devised 
her  real  estate  to  trustees  upon  trust  for  sale.  By  a  codicil  to  her 
will,  the  testatrix  declared  that  her  tnistees  might  purchase  Govern- 
ment annuities  for  the  annuitants  to  be  in  place  of  the  annuities 
given  by  her  will,  the  purchase-money  to  be  a  first  charge  upon  the 
proceeds  of  sale  of  the  estates  charged,  and  the  estates  upon  the 
purchases  being  made,  to  be  respectively  discharged.  On  the  7th 
August  1890  the  estates  charged  with  the  annuity  to  M.  R.  were 
sold  by  the  trustees,  the  29th  September  1890  being  the  day  fixed 
for  completion.  The  sale  was  duly  completed  on  that  day,  and 
moneys  were,  pursuant  to  the  conditions  of  sale,  deposited  at  a  bank 
for  the  purchase  of  annuities  in  place  of  those  charged  on  the  land 
sold ;  but  such  annuities  were  not  actually  purchased.  M.  R.  died 
in  September  1890,  previously  to  the  21st  of  that  month,  and  the 
question  accordingly  arose  whether  her  estate  was  entitled  to  the 
value  of  her  annuity,  which  had  been  duly  paid  down  to  her  death. 
Held  (by  Mr.  Justice  Kekewich),  that  the  claim  to  the  value  of  the 
annuity  failed  by  reason  of  M.  R.  having  died  before  the  actual 
completion  of  the  sale,  inasmuch  as  by  the  act  of  God  the  annuitant 
was  not  there  to  receive  the  money  when  it  was  paid  to  the  trustees, 
and  there  was  no  enforceable  trust  and  no  vested  right  in  her  to 
receive  the  money. — Be  Mabbett;  Pitman  v.  Holhorow,  High  Ct., 
Ch.  Div.,  31  January. 

CJOMPANY. — Prospectus — Misr^esentation — Application  for  shares 
by  agent. — ^The  plaintiff  alleged  that  he  was  induced  by  the  pro- 
spectus of  the  defendant  company  to  take  shares  therein,  and  he 
accordingly  instructed  his  clerk  M.  to  apply  for  100  shares.  M. 
applied  for  the  shares  in  his  own  name,  and  they  were  allotted  to 
M.,  who  was  duly  registered  as  the  holder  of  the  shares.  The 
money  for  the  shares  was  found  by  the  plaintiff.  The  shares  were, 
after  standing  in  his  name  for  some  five  months,  transferred  to  the 
plaintiff.     The  plaintiff  subsequently  discovered,  as  he  alleged. 
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that  he  had  been  misled  by  misrepresentations  in  the  prospectus, 
and  brought  an  action  for  rescission  of  the  contract  to  take  shares, 
and  rectification  of  the  register  of  members  by  removing  his  name 
therefrom,  and  repayment  of  the  money  paid  in  respect  of  the 
shares.  It  was  contended  by  the  plaintiff  that  he  was  entitled 
to  the  relief  which  he  claimed,  notwithstanding  that  the  contract  to 
take  the  shares  was  not  made  in  his  own  name,  but  in  the  name 
of  his  clerk  M.,  inasmuch  as  M.  was  acting  as  his  agent  in  making 
the  application  for  shares.  Held  (by  Mr.  Justice  Chitty),  that  the 
plaintiff  was  not  entitled  to  be  relieved  from  the  shares  on  the 
ground  of  any  misrepresentations  in  the  prospectus,  on  the  faith 
of  which  he  himself  did  not  apply  for  shares,  it  not  being  alleged 
that  M.  when  he  applied  for  the  shares  had  communicated  to  the 
company  the  fact  that  he  applied  as  agent  for  the  plaintiff;  that 
the  original  contract  was  made  with  M.,  through  whom  the 
plaintiff's  title  as  transferee  was  derived ;  and  it  was  not  alleged 
that  M.  had  been  misled  by  the  prospectus.  —  Hyslop  v.  Morel 
Brotliers,  Cobbeti  d'  6'o;i,  Limited^  High  Ct.,  Cli.  Div.,  4  February. 

Copyright. — Infnngement — Work  of  art  produa!d  abroad — Regh- 
traiion. — This  was  a  motion  to  restrain  defendant  from  infringinj: 
the  plaintiff's  copyright  in  a  panorama  of  Jerusalem  and  the  Cruci- 
fixion, and  from  exhibiting  any  picture  which  was  a  colourable 
imitation  thereof.  In  1885,  P.,  an  inhabitant  of  Munich,  was 
engaged  to  paint  a  panorama  of  Jerusalem  and  the  Crucifixion. 
He  engaged  K.  and  F.,  also  Germans,  to  assist  him,  and  the  three 
went  to  the  Holy  Land  to  make  pictures  and  take  photographs. 
On  their  return  they  together  painted  eight  pictures,  one  paintiii*: 
the  architectural  part  of  the  subjects,  one  the  landscape,  and  one 
the  figures.  From  these  pictures  the  plaintiff's  panorama  was  after- 
wards painted  on  a  much  larger  scale,  and  exhibited  in  Germany, 
and  was  now  in  Berlin.  K.  and  F.  afterwards  went  to  Holland 
and  the  United  States,  and  there  painted  other  panoramas  of  Jeru- 
salem and  the  Crucifixion,  one  of  which  had  been  brought  over  by 
the  defendant  and  exhibited  in  London.  It  was  proved  that  there 
was  a  copyright  in  the  German  panorama,  and  also  that  such  copy- 
right belonged,  so  far  as  necessary  for  the  purpose  of  the  present 
action,  to  the  plaintiff.  Held  (by  Mr.  Justice  Stirling),  that  the 
copyright  in  respect  of  which  the  plaintiff  sued  was  in  the  panorama 
as  a  whole,  and  that  if  F.  and  K.  had  confined  themselves  to  repro- 
ducing the  parts  which  they  respectively  had  painted  they  could 
not  be  interfered  with ;  l)ut,  from  the  photographs  produced,  it 
appeared  that,  although  there  were  some  differences  between  the 
English  and  the  German  panoramas,  the  former  was  really  only  a 
colourable  reproduction  of  the  latter.  There  had  been,  therefore, 
an  infringement  of  the  copyright.  The  question  thus  arose  how 
far  it  was  necessary,  in  order  to  enable  the  plaintiff  to  sue,  that  the 
copyright  should  be  registered  in  accordance  with  the  Copyright  Act 
of  1862  (25  &  26  Vict.  c.  68).  It  was  not  really  necessary  to  decide 
this  point,  because  in  the  present  case  there  had,  in  fact,  been  a  regis- 
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tratioQ  which  satisfied  that  Act.  His  lordship,  however,  expressed 
his  opinion  that  it  was  essential,  in  order  to  enable  a  person  to  obtain 
the  benefit  of  the  International  Copyright  Act  in  regard  to  a  work 
of  art  first  produced  in  a  foreign  country,  that  it  should  be  registered 
in  this  country  in  such  a  way  as  to  satisfy  the  Acts  of  1862.  An 
interlocutory  injunction  was  accordingly  granted.  —  Fishburn  v. 
Hollingshead,  High  Ct.,  Ch.  Div.,  4  February. 

Revenue. — Income  Uix — Assessment  of  gaswoi-ks  under  Schedule  A. 
-The  Corporation  of  Haverfordwest,  by  a  private  Act  of  Pai'lia- 
ment  in  1835,  acquired  the  right  of  supplying  themselves  with  gas, 
and  they  were  empowered  to  sell  the  gas  to  private  consumers, 
provided  they  first  discharged  their  duty  of  lighting  the  streets, 
etc.,  of  the  borough.  On  the  trade  with  private  consumers  they 
made  considerable  profit,  and  on  the  basis  of  that  profit  had  been 
assessed  to  income  tax.  They  now  claimed  to  deduct  from  such 
profit  the  cost  incurred  in  the  lighting  of  the  public  streets.  Held 
(by  Baron  Pollock  and  Mr.  Justice  Charles),  that  the  deduction  was 
wrongly  allowed  by  the  Commissioners,  as  the  public  lighting  was 
Dot  an  expense  necessarily  incurred  in  the  carrying  out  of  their 
private  trade,  but  only  an  expense  necessary  to  enable  them  to 
enter  on  tliat  trade. — Dillon  v.  Corporation  of  Haverfordwest^  High 
Ct.,  Q.  B.  Div.,  5  February. 

Income  Tax.— r^^  Income  Tax  Act  1853  (16  <6  17  Fid,  c.  34), 
sec.  51 — Husband  and  wife  employed  at  joint  salary — Public  office — 
Expenses  necessarily  incurred, — This  was  an  appeal  from  Commis- 
sioners of  Income  Tax.  The  respondent  was  the  master  of  a 
national  school,  and  his  wife  was  the  mistress.  They  were 
appointed  at  the  same  time  at  a  joint  salary  of  £150  a  year,  and 
had  a  house  rent  free  of  the  yearly  value  of  £8,  the  husband  being 
also  choirmaster  at  £10  a  year.  From  the  total  income  of  £168 
at  which  the  husband  was  assessed  he  claimed  to  deduct  £30  for 
the  board  and  wages  of  a  servant,  as  a  necessary  expense  to  enable 
him  and  his  wife  to  perform  the  duties  of  their  ofiice.  The  Com- 
missioners allowed  the  deduction.  Held  (by  Baron  Pollock  and  Mr. 
Justice  Charles),  that  the  assessment  must  be  reinstated ;  that  the 
salary  was  joint  and  derived  from  a  public  employment,  and  there- 
fore taxable  under  Schedule  E.,  and  that  the  necessity  of  keeping  a 
servant,  though  it  might  affect  a  person's  acceptance  of  the  office, 
was  not  an  expense  "  wholly,  exclusively,  and  necessarily  "  incurred 
in  the  performance  of  it. — Bmcers,  Surveyor  of  Taxes,  v.  Harding, 
High  Ct.,  Q.  B.  Div.,  5  February. 

Insurance. — Construction  of  policy — Liability  in  specified  sum  "for 
any  one  accident " — Sevei'al  pcrsotis  injured  by  one  vehicle  being  over- 
turned— Separate  "  accident "  to  each, — By  a  policy  of  insurance  the 
defendant  company  agreed  to  pay  to  the  plaintiflf  company,  so  far 
as  regarded  claims  for  personal  injury  and  damage  to  property  made 
against  the  plaintiffs  in  respect  of  accidents  caused  by  vehicles,  or 
the  motive  power  thereof  while  attached  thereto,  belonging  to  the 
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assiiTdJ,  and  for  which  accidents  the  assured  should  be  liable,  the 
sum  of  ^260  in  respect  of  any  one  accident,  but  not  exceeding  in 
all  the  sum  of  £1500  in  any  one  year.  One  of  the  vehicles  of  the 
assured  was  afterwards  overturned,  and  thereby  caused  injuries  to 
ahriut  forty  jiersons,  and  the  plaintiflFs  became  liable  to  pay  com- 
pensation imd  expenses  to  the  amount  of  £833,  4s.  9d.  in  all.  In  a 
special  case  stated  for  the  opinion  of  the  Court,  a  question  was 
raiseil  whether  the  injury  caused  to  each  of  the  said  persons  con- 
stituted a  separate  accident  within  the  meaning  of  the  said  policy. 
In  the  Divisional  Court  it  was  held  by  Mr.  Justice  Day  (Mr. 
Justice  Lawrance  dissenting,  but  withdrawing  his  judgment),  that 
tlie  word  ''accident "  in  the  policy  referred  to  the  overturning  of  the 
vehiele^  and  that  the  defendants  were,  therefore,  only  liable  for 
-£260.  IMd  (by  Master  of  the  Rolls  and  Lords  Justices  Boweii 
and  Fry),  that  each  personal  injury  was  a  separate  accident  within 
the  meaning  of  the  policy. — South  Staffoi'dshire  Tramways  Company 
V.  Sichii\\s  and  Accident  Assurance  Association,  Court  of  Appeal, 
5  Febniary. 
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JAMES  SPENCE  AND  OTHERS  (SCARTH^S  TRUSTEES),  Pursuers, 

r.  ROBERT  MORRISON,  Defender, 

Aifjiiei?,<meitL'i — Arrears — Poinding  and  Sale — Taxes  Management 
Act  1880—43  (&  44  Fid.  c.  19.— The  amount  realised  under  a 
poinding  and  sale  was  consigned  in  the  hands  of  the  Clerk  of  Court. 
Ckims  were  lodged  by  the  collectors  of  the  Poor,  School,  County, 
and  Koarls  and  Bridges  Assessments,  claiming  to  be  ranked  and 
preferred  on  the  consigned  fund  for  these  assessments  for  four 
Vi'ars,  including  the  year  current,  founding  on  section  88  of  the 
Taxes  Manugement  Act  1880.  Held,  that  they  were  only  entitled 
to  one  year's  assessments  in  preference  to  the  poinding  creditors, 

Slu^riff  Armour  has  issued  the  following  interlocutor  in  an  action 
regiirdini^  the  ranking  for  rates,  which  explains  itself  : — 

''Kirttrall,  Uth  January  1891.— The  Sheriflf-Substitute,  hanng 
considercti  the  cause.  Finds  (1)  that  the  sum  realised  under  the 
poinding  and  sale  amounts  to  £33,  3s.  2d.,  which  has  been  con- 
signed in  the  hands  of  the  Clerk  of  Court;  (2)  that  the  expenses  of 
executing  said  diligence  as  restricted  amounts  to  £18,  and  that 
consequently  the  free  balance  left  for  division  among  the  creditors 
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of  the  defender  compearing  and  claiming  in  this  process  amounts 
to  the  sum  of  £15,  3s.  2d.,  which  forms  the  fund  in  raedio:  Banks 
and  prefers  the  claimants  Itobert  Miller  and  William  Clark  Liddle 
primo  loco  upon  the  fund  in  jiwdiOy  to  the  extent  of  £2,  lis.  and 
£1,  4s.  respectively,  these  sums  being  in  the  one  case  the  amount  of 
the  Poor  Assessment  and  School  Eate  for  the  year  to  Martinmas 
1891  (No.  19  of  process) ;  and  in  the  other  case  the  County  Assess- 
ment and  Road  Assessment  for  the  year  ending  Whitsunday  1891 
(No.  27  of  process):  Ranks  and  prefers  the  poinding  creditors, 
Scarth's  Trustees,  to  the  balance  of  the  fund  in  medio,  amounting 
to  £11,  8s.  2d. :  Grants  warrant  to  the  Clerk  of  Court  to  make 
payment  in  terms  of  the  foregoing  findings  and  ranking :  Finds  no 
expenses  due  to  or  by  any  of  the  parties,  and  decerns. 

"S.  B.  Armour. 

"jVofe.  — On    the    1st   November   1890,   the  defender  Robert 
Morrison  received  a  charge  under  an  extract  registered  bond  and 
disposition  in  security  by  him  in  favour  of  the  pursuers,  Scarth's 
Trustees.      He    allowed    the    charge   to  expire  without   making 
payment^  and   on  8th   November   his  effects  were  poinded,  the 
poinding  being  duly  followed  by  a  sale  on  24th  December.     The 
proceeds  of  the  sale  having  been  consigned  in  the  hands  of  the 
Clerk  of  Court  on  10th  January  1891,  a  claim  (No.  19  of  process) 
was  lodged  by  Robert  Miller  for  Poor  Rates  and  School  Rates  for 
a  period  of  four  years,  including  the  year  now  current,  and  amount- 
ing to  £11,  16s.  4d.     On  the  same  date  a  claim  was  lodged  by 
William  Clark  Liddle  (No.  25  of  process)  for  County  Assessment 
and  Road  Assessment  for  a  similar  |>eriod,  and  amounting  in  cumulo 
to  £5, 18s.  8d.     At  the  hearing  it  was  contended  on  behalf  of  these 
claimants,  that  they  were  entitled  not  only  to  payment  out  of  the 
consigned  fund  of  one  year's  rates,  in  priority  to  the   poinding 
creditors,  under  the  Taxes  Management  Act  of  1880,  but  also  that 
they  were  entitled  to  be  ranked  for  the  wh(»le  arrears  due  in  prefer- 
ence to  the  poinding  creditors.     It  appears  to  me  that  the  rate 
collectors  are  certainly  entitled  to  be  preferred  for  one  year's  rates 
under  section  88  of  the  Act  just  quoted  (43  &  44  Vict.  c.  19),  and 
to  that  extent  their  claims  have  been  sustained.     The  claim  to  a 
preferable  ranking  for  the  whole  arrears,  however,  is  in  a  different 
position,  and,  in  my  judgment,  cannot  be  sustained.     The  statutory 
enactments  regulating  the  question,  and  founded  on  by  the  claimants, 
are  sec.  88  of  8  &  9  Vict.  c.  81    (The   Poor  Law   Amendment 
Act  of  1845),  and  sec.  62  (5)  of  52  &  53  Vict.  c.  50  (The  Local 
Government  (Scotland)  Act  1889).     The  former,  which  deals  with 
Poor  Rates  and  School  Rates,  enacts  that  *  all  assessments  for  the 
relief  of  the  poor  shall,  in  case  of  bankruptcy  or  insolvency,  be  paid 
out  of  the  first  proceeds  of  the  estate,  and  shall  be  preferable  to  all 
other  debts  of  a  private  nature  due  by  the  parties  assessed.'    The 
latter,  which  applies  to  Country  Rates  and  Road  Rates,  is  practically 
in  the  same  terms.    Technically  the  defender  Morrison  is  insolvent, 
no  doubt,  and  it  may  be  that  were  his  estate  in  the  hands  of  a 
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bankruptcy  trustee  for  division  among  the  creditors,  the  nk 
collectorB  would  be  entitled  to  a  ranking  for  the  full  sum  claimed 
in  preference  to  such  creditors  as  the -pursuers.  I  do  not  think  il 
neceissary  to  offer  any  opinion  upon  that  question,  for  it  seems  U 
ma  thai  the  question  raised  in  this  competition  is  a  different  od( 
altogether,  and  is  simply  this :  Assuming  the  preference,  are  th( 
rate  collectors  entitled  to  make  it  operative  in  this  process  1  I  an 
of  {>[>inion  that  they  are  not.  If  they  were,  they  would  carry  of 
the  whole  fund  realised  by  the  pursuer's  diligence,  which  certain)] 
has  the  appearance  of  being  somewhat  of  a  hardship.  Section  81 
of  tlic  Taxes  Management  Act  1880  specially  guards  against  thi 
hardship,  by  enacting  that  the  rate  collector  can  only  demand  pay 
ment  of  one  year's  rates  from  the  creditor  whose  diligence  h 
ititerrapts.  Now,  the  rate  collectors  have  no  locus  sicindi  in  thi 
process  J  except  under  the  foregoing  enactment.  Apart  from  it 
provisions,  they  are  merely  ordinary  creditors  qtwad  this  process 
and  not  having  liquid  debts,  or  having  themselves  poinded,  the; 
cannot  compete  with  the  pureuers,  or  deprive  them  of  the  benefi 
of  their  diligence.  The  rate  collectors  have  their  remedy  if  the; 
like  to  use  it.  They  may  make  the  defender  bankrupt,  and  lodg 
their  claims  with  the  trustee  for  arrears.  Were  they  to  take  thi 
course,  it  might  turn  out  that  the  defender's  funds  are  sufficient  t 
pay  all  creditors  in  full,  or,  if  there  be  a  deficiency,  the  truste 
ini^ht  possibly  rank  them  preferably  for  their  claims.  But  I  at 
certainly  of  opinion  that  this  process  cannot  be  regarded  a 
eqlli^^'^lent  to  a  process  for  winding  up  a  bankrupt's  estate  such  a 
cessio  or  sequestration,  and  I  have  no  hesitation  in  refusing  th 
claim  for  arrears.  It  was  not  argued  that  the  rate  collectors  wer 
entitled  to  be  Tanked  pari  passu  for  the  arrears  of  rates  along  wit 
the  jioinding  creditors  under  sec.  12  of  the  Bankruptcy  Act  of  185( 
I  sup^iose  it  is  admitted  that  the  debt  is  not  a  liquid  one.  At  a 
cventji,  I  hold  it  to  be  so.  Had  the  rate  collectors  constituted  thei 
claim  by  a  small  debt  action,  or  had  they  used  diligence  agains 
the  defender  on  their  own  behalf,  they  would,  of  course,  have  bee 
entitled  to  a,  pari  passu  ranking  for  the  arrears. 

"S.  B.  A" 
AtL  Macrae  and  Robertson — Alt.  Buchanan  and  Liddle. 


All  communications  for  the  Editor  to  he  addressed  to  th^  care  of  0 
rithlt^hers,  Messrs.  T.  &  T.  Clark,  S8  George  Street,  Edinburgh, 
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The  Clitheroe  Ahdudion  Case, — The  English  Court  of 
Appeal  gave  their  decision  on  the  question  raised  in  this 
case  on  19th  March.  It  would  not  be  so  accurate  to  state 
that  the  doctrine  then  laid  down  was  novel  or  at  all  at 
variance  with  modem  ideas  on  the  matter  in  hand,  as  to 
remark  that  the  enunciation  of  that  doctrine  as  the  law  of 
the  land  came  as  a  surprise  to  many.  The  prevalent  feelings 
and  opinions  on  such  matters  have  naturally  a  tendency  to 
be  rather  in  advance  of  the  settled  law;  and  there  are 
members  of  the  community — perhaps  chiefly  those  who 
are  most  in  advance  in  this  way — who  are  startled  when 
practical  effect  is  given  to  their  own  ideas  and  contentions. 
A  Mr.  Jackson  had  urged  his  wife  to  live  with  him,  and  she 
had  resolutely  refused.  Having  obtained  a  decree  for  the 
restitution  of  his  conjugal  rights,  he  seized  her  by  force,  and 
kept  her  locked  up  in  his  house.  There  was  no  ill-treatment; 
only  this  rigorous  imprisonment.  Mr.  Justice  Cave  held  that 
in  so  shutting  up  his  wife  by  force,  Jackson  was  within 
his  rights  as  a  husband.  From  this  decision  the  Court  of 
Appeal  differed.  The  judges  pointed  out  that  imprisonment 
as  a  means  of  enforcing  the  restitution  of  conjugal  rights 
has  been  abolished  by  Act  of  Parliament.  The  Lord  Chan- 
cellor laid  it  down  that  the  dicta  of  the  old  law  books  as  to 
the  husband's  right  of  chastising  his  wife  {acriter  vetierare) 
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must  be  held  to  be  obsolete.  We  may  remark  that  the 
police  court  has  thousands  of  times  mercifully  so  treated 
these  dicta  by  meting  out  due  punishment  to  chastising 
husbands.  So,  according  to  his  lordship,  are  the  dicta  con- 
cerning the  husband's  right  to  keep  his  wife  detained  against 
her  will,  though  this  would  revive  if  she  were  caught  eloping 
with  another  man.  A  well-conducted  wife  may  thus  legally 
quit  her  husband  at  her  own  discretion.  This  clear  state- 
ment of  the  law  has  an  important  aspect.  It  points  to 
something  like  an  anomaly.  Legally,  there  may  be  separation 
at  will,  but  there  cannot  legally  be  divorce  at  will  We 
have,  however,  a  corresponding  anomaly  in  this,  that  there 
may  be  separation  for  cruelty,  but  not  divorce  for  cruelty. 


*    • 

* 


"  Reneioal "  of  Idcences. — The  case  of  Sharpe  v.  Wdkefidd, 
decided  in  the  House  of  Lords  last  month,  raised  an  important, 
though  not  a  diflBcult,  point  in  licensing  law.  The  origin  of  the 
somewhat  protracted  action  was  an  application  for  the  "renewal" 
of  a  licence  for  the  Low  Bridge  Inn,  Kentmere,  Westmore- 
land. The  Licensing  Justices  refused  to  renew  the  licence, 
on  the  ground  "  of  the  remoteness  of  the  house  for  the  pur- 
poses of  police  supervision,  and  the  character  and  necessities 
of  the  locality  and  neighbourhood."  On  appeal  to  Quarter 
Sessions,  the  Justices  affirmed  this  decision ;  but  a  case  was 
stated  for  the  Queen's  Bench  Division.  Mr.  Justice  Field 
and  Mr.  Justice  Wills  upheld  the  judgment  of  the  Justices, 
holding  that  they  had  a  discretion  to  act  as  they  had  done. 
This  view  was  again  sustained  by  the  Court  of  Appeal; 
and,  finally,  the  House  of  Lords  (consisting  of  the  Lord  Chan- 
cellor, and  Lords  Bramwell,  Herschell,  Macnaghten,  and 
Hannen)  unanimously  affirmed  the  judgment  of  the  Court 
below.  As  the  Lord  Chancellor  pointed  out,  by  the  express 
language  of  the  statute  the  original  granting  of  a  licence  is 
within  the  discretion  of  the  magistrates,  who  for  that  purpose 
are  entitled  to  take  into  consideration  the  circumstances  of 
the  neighbourhood,  not  only  with  regard  to  population,  but 
also  with  regard  to  the  means  of  inspection  by  the  proper 
authorities :  and  there  is  no  sense  or  reason  in  makinsr  the 
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consideration  of  these  elements  irrelevant  when  a  licence  is 
to  be  "  renewed."  The  word  "  renewal "  is  not  mentioned  in 
the  statute.     Each  licence  is  for  one  year  only. 

«    « 

* 

Betirement  hy  Special  Bequest, — ^The  soul  of  the  London 
Law  Times  is  perturbed ;  and  many  a  London  daily  has 
markedly  shared  the  uneasiness.  The  first-named  journal 
has  said,  and  continues  to  say,  many  things  "  under  a  grave 
sense  of  public  duty."  It  is  plain  to  all  men  that  it  will  not 
be  happy  until  a  certain  resignation  has  been  tendered,  accepted, 
and  recorded.  Precedents  have  been  ransacked,  and  use  has 
been  made  of  opinions  of  the  press ;  but  still  the  Law  Times 
is  not  happy.  A  member  of  Parliament  has  summoned  up 
courage  to  ask,  in  his  place  in  the  House  of  Commons,  a  plain 
question.  Yet  the  alleged  evil  is  not  redressed.  It  is  an 
impressive  and  an  improving  spectacle  to  witness  a  man  or  a 
magazine  steeling  itself  to  do  a  distasteful  act  "  under  a  grave 
sense  of  public  duty ; "  and  when  he,  or  it,  keeps  pegging  away 
day  after  day,  and  column  after  column,  at  the  same  unpalatable 
task,  one  cannot  but  feel  morally  the  hotter  for  being  favoured 
to  behold  so  much  militant  virtue. 

# 

Lyruh  Law  in  Louisiana, — New  Orleans  has  been  the 
scene  of  a  starting  example  of  Lynch  law.  The  circum- 
stances present  three  peculiar  features.  The  victims  numbered 
no  fewer  than  eleven ;  the  miscarriage  of  justice  which  the 
Lynchers  desired  to  correct  was  clear  and  undoubted;  and 
the  administrators  of  this  summary  punishment  were  not 
themselves  obscure  or  ordinarily  lawless  men,  but  the  leading 
citizens  of  the  place,  acting  with  the  connivance  of  the 
mayor  and  the  heads  of  the  militia.  These  last  are  novel 
features  in  the  operation  of  this  violent  mode  of  redress.  It 
is  impossible  not  to  feel  some  sympathy  with  the  Lynchers 
in  this  case,  strongly  though  we  condemn  their  conduct. 
New  Orleans  has  its  share  of  the  huge  Italian  population 
which  has  found  its  way  into  the  States;  and  the  secret 
society  known  as  the  Mafia  so  flourishes  in  the  town,  that 
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during  the  last  two  years  forty  murders  have  been  credited 
to  its  activity.  The  chief  of  the  police  had  arrested  certain 
of  the  leaders  of  this  organisation,  with  the  view  of  suppress- 
ing it,  when  he  was  himself  assassinated  by  its  members. 
Nine  Italians  were  arrested  and  brought  to  trial  for  his 
murder.  There  was  abundant  evidence  against  them ;  but,  to 
the  astonishment  and  indignation  of  every  one,  the  jury 
acquitted  six  of  the  prisoners,  and  disagreed  as  to  the  guilt  of 
the  other  three !  The  Mafia,  it  is  said,  had  succeeded  in 
intimidating  or  bribing  the  foreman  and  half  of  the  jury. 
The  Americans  of  the  town  were  exasperated  at  the  verdict. 
Under  a  well-known  and  respected  lawyer,  they  broke  into 
the  prison  and  massacred  all  the  accused,  along  with  two 
Italians  who  were  confined  on  a  different  charge.  This  is 
crude,  and  it  is  primitive.  It  is  to  be  deplored  and  con- 
demned. But  it  is  not  without  a  foundation  of  reason  and 
justice.  The  people  have  committed  the  administration 
of  justice  to  a  certain  machinery ;  so  long  as  that  machinery 
works  without  flagrant  injustice,  it  will  be  left  to  do  the 
work ;  but  when  it  utterly  breaks  down,  or  goes  in  the  teeth 
of  what  is  right  according  to  the  rough-and-ready  ideas  of  the 
Americans,  the  people  will  resume  the  function  of  dealing  out 
punishment  direct.  The  ultimate  sanction  is  brought  in. 
That  is  the  American  method.  The  Briton,  when  he  thinks 
the  ordinary  tribunals  have  failed,  writes  to  the  Times,  ot 
gets  up  a  monster  petition  to  the  Home  Secretary,  or  asks 
a  question  in  the  Houses  of  Parliament. 


i 


Our  Obituary, — This  month  we  have  a  peculiarly  heavy 
obituary  list  to  record.  Edinburgh  will  mark  great  gaps  in 
her  legal  circles  through  the  death  of  Mr.  T.  G.  Murray,  W.S., 
and  Mr.  Forbes  of  Medwyn,  the  oldest  surviving  member  of 
the  Faculty  of  Advocates.  The  west  of  Scotland  has  lost  an 
eminent  lawyer  in  Dr.  M'Grigor.  In  central  Scotland  a 
well-known  and  respected  figure  has  been  removed  by  the 
death  of  Dr.  Patrick  Stirling.  Aberdeen,  Dundee,  and  Duns 
have  also  suffered  the  loss  of  leading  members  of  the  legal 
profession. 
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EXPENSES  IN  THE  VALUATION  APPEAL  COURT, 

[The  following  "  Memorandum  as  to  whether  expenses  may* 
be  allowed  by  the  judges  in  the  Valuation  Appeal  Court,'*' 
was  left  by  the  late  Lord  Fraser  in  his  repositories,  and  will 
be  read  with  interest.  The  MS.  is  dated  17th  October  1883. 
The  foot-note  is  in  the  handwriting  of  the  late  Lord  Lee.] 

The  statutes  under  which  the  Valuation  Appeal  Court  act 
are, — 

17  &  18  Vict.  0.  91. 
20  &  21  Vict.  c.  58. 
30  &  31  Vict.  c.  80,  sec.  8. 
42  &  43  Vict,  c  42. 

The  first  of  these  statutes,  being  the  Valuation  Act  of 
1854,  in  section  9,  allows  persons  whose  names  are  entered 
in  the  valuation  roll  to  appeal  against  the  assessor's  valua- 
tion, to  the  Commissioners  of  Supply  or  Magistrates  of  the 
burgh,  according  as  the  lands  shall  be  in  a  county  or  in  a 
burgh.  No  provision  is  made  by  this  Act  for  an  opinion 
of  a  superior  Court,  except  as  regards  railways  and  canals, 
who  are  entitled,  under  section  24,  to  appeal  to  the  Lord 
Ordinary  on  the  Bills  under  that  section. 

The  second  Act,  20  &  21  Vict,  c  58,  authorises  the  persons 
whose  property  is  to  be  valued  (sec.  2)  to  demand  a  case 
against  the  decision  of  the  Commissioners  of  Supply  or  the 
Magistrates,  "  and  to  transmit  such  case  to  the  Commissioners 
of  Inland  Revenue,  to  the  end  that  the  same  may  be  sub- 
mitted to  the  Senior  Lord  Ordinary  and  the  Lord  Ordinary 
officiating  in  Exchequer  Causes  in  the  Court  of  Session,  for 
their  opinion  thereon;  and  such  judges  to  whom  such  case 
may  be  submitted  shall,  with  all  convenient  speed,  give  and 
subscribe  their  opinion  thereon,  and  according  to  such  opinion 
the  valuation  or  assessment  which  shall  have  been  the  cause 
of  the  appeal  shall  be  altered  or  confirmed,"  The  way  in 
vhich  this  enactment  is  worked  out  is  as  follows.     The  case 
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is  BCQt  to  the  office  of  the  Inland  Sevenue  in  Edinburgh.  It 
will  be  observed  that  nothing  is  said  as  to  expenses.  On  the 
one  hand,  there  is  no  eaj^ress  prohibition  against  granting 
expenses  (as  in  the  case  of  the  public  prosecutor  under  the 
Summary  Procedure  Act,  sec  22),  nor  is  there  any  expreis 
authority  to  award  expenses. 

The  third  statute,  30  &  31  Vict  c.  80,  sec  8,  enacts  that 
the  judges  to  whom  the  case  should  be  referred,  "instead  of 
being  the  Senior  Lord  Ordinary  and  the  Lord  Ordinaiy 
officiating  in  Exchequer  Causes  in  the  Court  of  Session,  shall 
be  any  two  judges  in  the  said  Court,  who  shall  be  named  for 
that  puri}08e  from  time  to  time  by  Act  of  Sederunt  of  the 
said  Court;  provided  always,  that  any  valuation  which  shall 
have  been  confirmed  or  altered  in  conformity  with  the  opmion 
tif  said  judges  shall  thereafter  be  final,  and  not  subject  to 
review  in  any  manner  of  way."  It  is  under  this  section  that 
the  present  Valuation  Judges  are  nominated. 

The  fourth  statute  above  referred  to,  42  &  43  Vict  c.  42, 
enacts  in  section  6  that  any  person  interested  may  complain 
that  any  particular  set  forth  in  the  valuation  roll  (other 
than  the  yearly  rent  or  value)  has  been  set  forth  erroneously 
therein.  This  has  reference  to  particulars  required  by  the 
Election  Statutes  to  be  set  forth  in  the  valuation  roll,  such 
as  the  amount  of  feu-duty.  It  has  nothing  to  do  with 
valuation.  But  section  7  authorises  persons  entitled  to 
appeal  against  valuations, — as  also  the  assessor, — to  demand 
a  case  from  the  Commissioners  of  Supply  or  the  Magistrates, 
setting  forth  the  facts  proved  for  the  opinion  of  the  two 
judges  of  the  Court  of  Session ;  and  such  judges  to  whom  such 
case  may  be  submitted  shall  "  give  and  subscribe  their  opinion 
thereoo,  and  according  to  such  opinion  the  valuation  or 
assessment  which  shall  have  been  the  cause  of  the  appeal 
shall  be  altered  or  confirmed.  The  cases  under  this  section, 
and  also  under  the  recited  Acts,  may  be  disposed  of  by  the 
judges  in  time  of  session  or  vacation,  and  in  Court  or  at 
Chaniberp,  and  after  hearing  parties  or  not,  at  their  discretion." 
The  8  th  and  9th  sections  contain  further  directions  as  to 
the  taking  of  evidence  and  the  recording  of  the  arguments  of 
parties,  but  nothing  is  said  as   to  expenses  to  be   awarded 

^ainst  tlie  person  demanding  the  case  or  in  his  favour. 
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The  question  now  is,  therefore,  whether  the  Appeal  Court 
can  award  expenses  ? 
Beference  on  this  point  is  made  to  the  following  oases : — 

1.  Ledgerwood  v.  M'KenTUL^  18th  December  1868,  7  Macp. 

261,  per  Lords  Cowan  and  Kinloch. 

2.  Walker  v.  Bathgate,  2  Couper  469,  per  Lord  Justice- 

Clerk  MoncreiflF. 

3.  Boss  V.  Stirling,  1  Couper  341,  per  Lord  Deas,  and  per 

Lord  Justice-General  Inglis,  343. 

4.  Nimmo  v.  Clark,  10  Macp.  482,  per  Lord  Justice-Clerk 

Moncreiff. 

5.  The  Qiieen  v.  Beattie,  5  Macp.  191.*     The  observation 

in  this  case  is  a  very  important  one.  I  forget  which 
judge  made  it,  but  the  point  was  not  argued  to  the 
Court.  If  the  ratio  assigned  in  the  report  be  sound, 
then  the  question  submitted  in  this  memorandum 
would  be  answered.  But,  query,  is  it  sound?  A 
case  submitted  for  the  opinion  of  a  superior  Court  is 
just  an  appeal,  and  nothing  else ;  and  if  the  party 
fails  in  maintaining  his  case,  why  should  the  Court 
who  has  to  pronounce  an  opinion  upon  it  not  be 
entitled  to  award  expenses  ?  If  that  matter  be  in- 
herent in  every  Court  of  law  (as  is  said  to  be  law  by 
some  of  the  judges  in  the  above  cases) — whether  the 
Court  pronounces  judgment  in  the  shape  of  review, 
or  by  sustaining  a  complaint,  or  affirming  an  appeal, 
or  giving  an  opinion  on  a  case — then  the  absence  of 
express  authority  in  the  Valuation  Acts  will  not 
prevent  them  awarding  expenses. 

P.  F. 


LIIMTED  LIABILITY  COMPANIES  AND 
BANKRUPT  SHAREHOLDERS. 

The  rights  and  duties  pf  companies  incorporated  under  the 
Companies  Acts,  in  reference  to  members  sequestrated  or 
adjudicated   in   bankruptcy,   raise   some   nice   and   delicate 

*  The  decision  in  this  case  was  agreement,  the  power  to  give  expenses. 

£.  L. 
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questions  of  law,  which    are   far   from   being   conclusively 
settled  by  authority  in  the  Scotch  or  English  Courts ;  and  as 
the  difiBculties,  which  the  present  unsettled  state  of  the  law 
creates,   are   of   an   eminently  practical   character,  it  is  of 
interest  to  practitioners,  as  well  as  to  others  more  imme- 
diately interested  in  the  management  of  companies,  that  the 
subject  should  receive  careful  consideration.     The  difl&culties 
presented  by  sequestration  or  adjudication   in    bankmptcy 
of  shareholders  in  joint-stock  or  limited  liability  concerns, 
become  acute  in  considering  the  eflfect  of  the  discharge  of 
bankrupt   members   with   or  without   reinvestiture  in  their 
estates.     But  a  preliminary  point  is  raised  before  attempting 
to  solve  the  exact  position  of  the  discharged  bankrupt  share- 
holder, and  it  is  this :  Is  it  the  duty  of  companies,  upon  the 
bankruptcy  of  members,  to  claim  in  the  sequestration  pro- 
ceedings for  the  contingent  value  of  unpaid  and  uncalled-up 
capital,  when  such  companies  may  be  in  a  prosperous  condi- 
tion and  with  no  immediate  prospect  of  going  into  liquida- 
tion ?     This  raises  a  discussion  new  and  interesting  to  the 
profession  in  Scotland.     Certainly  there  is  no  practice  in 
Scotland,  so  far  as  we  are  aware,  in  support  of  such  claims 
being  made  in  sequestrations,  and  yet  we  hope  to  show  that 
it  is   the  legal  duty  of   public  companies  to  claim   for  a 
ranking  whenever  they  desire  to  prevent  all  future  loss  upon 
the  liabilities  of  such  members — assets  of  the  companies — 
as  are  discharged  under  the  Bankruptcy  Statutes. 

Of  late,  this  subject  has  been  receiving  attention  in 
England,  and  it  may  be  well  to  submit  the  position  of  the 
matter  according  to  the  most  authoritative  light  in  which  it 
there  appears  to  be  viewed.  Where  a  member  becomes 
bankrupt  with  a  liability  for  arrears  of  calls  in  a  company, 
not  being  wound  up,  it  has  all  along  been  clear  that  the 
company  could  claim  a  ranking  for  the  amount  of  these 
arrears.  The  debt  is  fixed  and  ascertained.  But  their  right 
to  rank,  and  the  effect  of  their  omission  to  do  so,  in  reference 
to  subscribed  capital  uncalled  on  the  shares  of  bankrupt 
members,  many  years  ago  gave  rise  in  England  to  great 
diversity  of  opinion.  The  situation  was  still  further  sur- 
rounded with  diflSculty  when  the  company  went  into  liquida- 
tion after  the  discharge  in  bankruptcy  of  a  shareholder,  who 
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still  remained  as  a  member  of  the  company  with  respect  to 
calls  in  the  winding-up,  and  subsequent  to  his  discharge.  Was 
such  a  bankrupt  shareholder  liable  in  payment  of  these  calls  ? 
It  was  even  doubtful  how  far  a  company  in  liquidation  could 
prove  in  the  bankruptcy  of  members  for  the  value  of  their 
contingent  liability  to  calls  subsequent  to  the  date  of  their 
adjudication  in  bankruptcy,  but  which  might,  or  might  not, 
be  necessary  according  to  the  particular  circumstances  of  the 
company  in  liquidation.  The  cases  under  the  early  English 
Bankruptcy  Acts  were  inconsistent  with  each  other,  and  the 
removal  of  this  conflict  of  authority  was  the  object  of 
section  75  of  the  Companies  Act  1862,  to  the  efifect 
that — 

"  The  liability  of  any  person  to  contribute  to  the  assets  of 
a  company  under  this  Act,  in  the  event  of  the  same  being 
wound  up,  shall  be  deemed  to  create  a  debt  (in  England  and 
Ireland  of  the  nature  of  a  specialty  [ie.  ex  contractu]) 
accruing  due  from  such  person  at  the  time  when  his  liability 
commenced,  but  payable  at  the  time  or  respective  times  when 
calls  are  made,  as  hereinafter  mentioned,  for  enforcing  such 
liability ;  and  it  shall  be  lawful^  in  the  case  of  the  bankruptcy 
of  any  contributory^  to  prove  against  his  estate  tlie  estimated 
value  of  his  liability  to  future  calls  as  well  as  calls  already 
made" 

This  section,  however,  obviously  refers  to  the  bankruptcy 
of  members  occurring  immediately  prior  to,  concurrently  with, 
or  subsequently  to  the  commencement  of  the  liquidation 
proceedings  of  the  company  in  which  they  are  shareholders. 
So,  as  pointed  out  by  Lord  Justice  Lindley,  this  section  gave 
rise  to  other  difficulties,  such  as  the  precise  date  at  which  the 
Uability  of  members  for  calls  commenced,  and  as  to  the  right 
of  proving  for  calls  made  in  winding-ups,  according  as  these 
were  prior  or  subsequent  to  the  award  of  bankruptcy.  But 
the  distinctions  made  by  judicial  decision  in  reference  to  this 
section  are  stated  by  Lindley  to  have  been  swept  away  by 
the  English  Bankruptcy  Act  of  1869,  now  superseded  by  the 
Act  of  1883,  which  is,  relative  to  this  matter,  in  substanti- 
ally identical  terms.  The  37th  section  of  the  Act  of  1883 
has  an  all-important  bearing,  and  is  as*  follows : — 

''  37.  (1)  Demands  in  the  nature  of  unliquidated  damages 
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arising  otherwise  than  by  reason  of  a  contract^  promise,  or 
breach  of  trust,  shall  not  be  provable  in  bankruptcy. 
•  •••••• 

"  (3)  Save  as  aforesaid,  all  debts  and  liabilities,  present  or 
future,  certain  or  contingent,  to  which  the  debtor  is  subject  at 
the  date  of  the  receiving  order,  or  to  which  he  may  become 
subject  before  his  discharge  by  reason  of  any  obUgation 
incurred  before  the  date  of  the  receiving  order,  shall  be 
deemed  to  be  debts  provable  in  bankruptcy. 

"  (6)  If,  in  the  opinion  of  the  Court,  the  value  of  the  debt 
or  liability  is  incapable  of  being  fairly  estimated,  the  Court 
tnay  make  an  order  to  that  eflFect,  and  thereupon  the  debt  or 
liability  shall,  for  the  purposes  of  this  Act,  be  deemed  to  be  a 
debt  not  provable  in  bankruptcy. 

"  (7)  If,  in  the  opinion  of  the  Court,  the  value  of  the  debt 
or  liability  is  capable  of  beitig  fairly  estimated,  the  Court  may 
<lirect  the  value  to  be  assessed,  before  the  Court  itself  without 
the  intervention  of  a  jury,  and  may  give  all  necessary  direc- 
tions for  this  purpose,  and  the  amount  of  the  valtie  when 
iissessed  shall  be  deemed  to  be  a  debt  provable  in  bankruptcy, 

"  (8)  *  Liability '  shall  for  the  purposes  of  this  Act  in- 
clude ....  any  obligation,  or  possibility  of  an  obligation,  to 
pay  money  or  money's  worth  on  the  breach  of  any  express 
or  implied  covenant,  contract,  agreement,  or  undertaking, 
whether  the  breach  does  or  does  not  occur,  or  is  or  is  not 
likely  to  occur,  or  capable  of  occurring,  before  the  discharge 
of  the  debtor,  and  generally  it  shall  include  any  express  or 
implied  engagement,  agreement,  or  undertaking  to  pay,  or 
capable  of  resulting  in  the  payment  of  money  or  money's 
worth,  whether  the  payment  is,  as  respects  amount,  fixed  or 
unliquidated ;  as  respects  time,  present  or  future,  certain  or 
dependent  on  any  one  contingency,  or  on  two  or  more  con- 
tingencies ;  as  to  mode  of  valuation,  capable  of  being  ascer- 
tained by  fixed  rules,  or  as  matter  of  opinion." 

Section  30,  after  stating,  in  sub-section  1,  that  the  order 
of  the  bankrupt's  discharge  shall  not  be  available  against  the 
Crown,  unless  consenting,  nor  against  any  indebtedness  tainted 
by  his  fraud,  proceeds,-^— 

"  (2)  An  order  of  discharge  shall  release  the  bankrupt  from 
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all  other  debts  provable  in  bankruptcy;"  and  by  sub- 
section 3,  the  order  may  be  pleaded  in  respect  of  any  debt 
from  which  he  has  been  so  released  on  the  ground  that  the 
''  cause  of  action  "  occurred  before  his  discharge. 

Now,  the  crux  which  limited  liability  companies  have  had 
in  considering  their  position  with  regai^  to  bankrupt  share- 
holders, has  always  turned  upon  the  possibility  of  the  estima- 
tion of  the  bankrupt  indebtedness  for  the  uncalled  liability 
upon  the  shares.  How  can  this  possibly  be  done,  or  what  is 
the  practical  utility  of  estimating  such  liability,  when  the 
creditor-company  happens  to  be  at  the  time  in  a  sound 
financial  condition?  The  early  English  authorities  arrived 
at  the  conclusion  that  such  debts  were  uot  capable  of  fair 
estimation,  and  so  were  not  provable  in  bankruptcy.  For 
such  a  position  there  was  much  to  be  said ;  but  with  tJie  clear 
definitions  of  the  nature  of  a  member's  liability  contained  in 
the  16th  section  of  the  Companies  Act  1862,  enacting  that 
"all  monies  payable  by  any  member  to  the  company  in 
pursuance  of  the  conditions  and  regulations  of  the  company 
....  shall  be  deemed  to  be  a  debt  due  from  such  member 
to  the  company,  and  in  England  and  Ireland  to  be  of  the 
nature  of  a  specialty  debt,"  and  of  provable  debts  in  the  37  th 
section  of  the  Bankruptcy  Act  of  1883,  as  well  as  in  the 
corresponding  section  of  the  preceding  Act,  the  tendency  of 
judicial  decision  in  England  has  of  late  years  been  to  hold 
that  the  uucalled-up  liability  upon  bankrupt  members'  shares 
is  "capable  of  being  fairly  estimated,"  and  so  provable  in 
bankruptcy.  In  view  of  this  tendency,  should  the  company 
allow  the  debtor  to  obtain  his  discharge  without  claiming  in 
his  bankruptcy,  the  company,  in  the  event  of  subsequent 
insolvency,  may  find  itself  in  an  awkward  predicament;  for 
the  discharged  bankrupt,  assuming  the  retention  of  his  name 
on  the  list  of  shareholders  as  the  holder  of  shares  standing  in 
his  name  at  the  date  of  his  adjudication  in  bankruptcy,  may 
ultimately  be  held  to  be  wrongly  placed  on  the  list  of  con- 
tributories  in  the  supervening  liquidation  of  the  company. 
This  is  a  somewhat  novel  result  It  is  natural  to  suppose 
that  the  beneficial  enjoyment  had  by  the  bankrupt  from  his 
shareholding  after  his  dischaige  and  reinvestiture  in  his 
(assets  should  render  him  liable  to  calls  made  subsequent  to 
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liis  discharge.     But,  on  a  consideration  of  the  authorities,  this 
result  does  not  seem  to  be  inequitable. 

The  judgment  of  Vice-Chancellor  Bacon  in  In  re  East  India 

Cotton  Agency,   1876,  3  Ch.  Div.  264,  while  an  authority 

against  the  proof  of  the  class  of  debts  under  consideration,  is 

of  material  value  in  the  solution  of  the  question.     The  East 

India  Cotton  Agency  was  an  English  company.     One  of  its 

shareholders,  Furdoonjee,  was  adjudicated  a  bankrupt  by  the 

High  Court  of  Bombay.     In  his  state  of  aflfairs,  he  entered 

Ins  holding  of  100  shares  in  the  company,  and  noted  them 

as  subject  to  a  possible  liability.     Three  months  previous  to 

the  date  of  his  Indian  discharge  in  bankruptcy,  the  company 

had   filed    a   liquidation    petition    in    the    English    Courts. 

Furdoonjee    was   put    on    the    list   of    contributories.      By 

implication,  it  appears  from  the  report  of  this  case  that  the 

English    company   had   notice   of   the   Indian    shareholder's 

dischai-ge  in  bankruptcy,  otherwise   his  discharge  from  the 

High    Court   of    Bombay  might   not   have   been   effectuallj 

pleaded  as  warranting  the  removal  of  his  name  from  the  lis 

of  contributories.     The  liquidator's  answer  to  the  discharg 

was  that  he  was  unable  to  prove  for  such  a  debt.    Furdoonje 

replied   that   the   Indian    Courts    held    such    indebtednes 

provable,   and    that   therefore   his    discharge    excluded  tb 

liquidator's    claim.       The    learned   Vice-Chancellor    was  c 

opinion  that  there  was  no  constat  that  there  would  ever  hav 

l>een  a  call  in  the  circumstances  of  the  case,  and  he  could  nc 

see  how  such  a  contingent  liability  could  be  assessed  at  th 

time  when  the   shareholder's   bankruptcy  commenced.      I 

another   view,  this  judgment,  by  the  way,  seems  liable  t 

exception,   for   it   ignored    the    international    eflfect   of   tl 

bankrupt's  Indian  discharge  against  creditors  with  notice  < 

his  judicial  insolvency. 

The  next  and  only  subsequent  case,  so  far  as  reporte 
entirely  upsets  the  authority  of  Furdoonjee's  case.  In  re  i 
East  India  Cotton  Agency.  The  case  is  that  of  In  re  Merca 
tile  Mutual  Marine  Insurance  Association,  1883,  25  Ch.  ] 
415.  This  association  was  one  limited  by  guarantee;  and  1 
the  fifth  clause  of  the  company's  articles  there  was  an  undc 
taking  on  the  part  of  members  to  contribute,  in  the  event 
the  company  being  wound  up  during  their  membership, 
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within  a  year  thereafter,  a  certain  sum  to  meet  the  company's 
liabilities  and  costs,  and  charges  attendant  upon  liquidation. 
On  15th  July  1880,  Jenkins,  the  member  in  this  case,  filed 
his  petition  in  bankruptcy,  under  which  his  affairs  were  after- 
wards wound  up  by  arrangement.     At  the  date  of  his  petition 
he  was  in  arrear  to  the  association  for  a  call  made  1st  July 
1880,  in  respect  of  which  the  association  drew  a  dividend ; 
but  although  the  question  was  very  sharply  brought  before 
them  by  this  feature  in  Jenkins'  insolvency,  they  failed  to 
claim  in  respect  of  the  uncalled-up  portion  of  his  guarantee. 
In  the  end  of  the  same  year,  1880,  the  association  itself 
^ent  into  liquidation,  and  the  liquidator  placed  Jenkins  upon 
the  list  of  contributories  as  liable  for  a  sum  of  £343  in  respect 
of  calls  accruing  due  upon  liabilities  of  the  association  sub- 
sequent to  1st  July  1880,  and  exclusive  of  the  previous  claim 
made  in  his   bankruptcy.     Upon   the   liquidator  issuing  a 
summons  for  payment,  Jenkins  pleaded  his  discharge  in  bank- 
ruptcy, and  founded  upon  the  fact  that,  while  the  winding-up 
of  the  association  was  proceeding,  his  own  bankruptcy  process 
was  still  in  esse,  so  that  the  liquidator,  if  he  had  been  so 
advised,  might  have  put  in  an  additional  claim  to  rank  for 
the  £343  prior  to  the  termination  of  the  bankruptcy  and 
release  of  the  trustee.     This  was  no  doubt  a  specialty  in  the 
case,  and  must  be  kept  in  view  in  dealing  with  it     The  main 
answer  for  the  liquidator  to  the  contention  of  Jenkins  was, 
again,  that  it  was  impossible  for  him  to  put  in  such  a  claim, 
as  he  could  not  have  proved  the  extent  of  the  liability  prior 
to  the  debtor's  discharge,  which  was  at  that  time  '*  incapable 
of  being  fairly  estimated,"  and  he  relied  on  Furdoonjee's  case. 
It  was  admitted  in  the  argument  that  thei*e  was  no  distinction 
in  England  between  liquidation  by  arrangement — or,  as  we 
would   say,    a   composition   contract  —  and   bankruptcy   or 
sequestration.     Mr.     Justice  Ghitty  decided  the  case.     His 
lordship  was  satisfied  that  Jenkins  was  a  "  contributory  "  in 
the  sense  of  the  75th  section  of  the  Companies  Act  of  1862, 
although   this  view  is   at  variance   with    that  of  lindley. 
Upon  the  critical  part  of  the  case,  as  to  whether  the  debt  was 
provable,  his  opinion  is  very  instructive.     Apart  from  author- 
ity, he  saw  little  difficulty  in   the  way  of  the   liquidator 
estimating  such  a  debt,  where,  as  in  the  case,  the  bankruptcy 
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proceedings  of  the  debtor  were  concurrent  with  the  liqaidation 
of  the  creditor-company.  For,  as  he  stated,  it  is  the  constant 
practice,  if  not  also  the  invariable  initial  duty  of  a  liquidator, 
to  survey  the  position  of  the  company,  and  then  to  resolve 
upon  the  call  or  calls  necessary  to  meet  its  obligations.  In 
Jenkins'  case,  as  the  circumstances  also  warranted,  his  lord- 
ship held  as  matter  of  fact  that  the  liquidator,  as  an  accountant, 
could  have  had  no  possible  difiBculty  in  making  an  estimate 
of  Jenkins'  liability,  and  lodging  a  claim  with  his  trustee 
accordingly.  But  as  yice-Chancellor  Bacon  had  decided  in 
Furdoonjee's  case  that  such  claims  were  incapable  of  proper 
estimation,  Mr.  Justice  Chitty  practically  reviewed  his  judg- 
ment He  distinguished  Furdoonjee's  case  from  that  of 
Jenkins'  by  its  reference  to  an  Indian  insolvency,  to  which  no 
8uch  section  as  37  of  the  Bankruptcy  Act  of  1883  applied, 
but  at  the  same  time  he  disowned  the  views  of  the  learned 
\'ice-Chancellor  in  regard  to  the  impossibility  of  putting  a 
value  on  such  claims,  more  especially  as  the  Court  of  Appeal 
hsid  frequently  dealt  with  contingent  claims  of  much  greater 
difficulty ;  and  so,  not  only  on  the  particular  facts  of  Jenkins' 
ease,  but  also  on  principle,  Mr.  Justice  Chitty  held  that  the 
liability  to  pay  calls  is  a  debtor  liability  "  capable  of  being 
fairly  estimated."  It  is  true,  as  the  rubric  of  the  case  sets 
out,  that  Mr.  Justice  Chitty  restricts  his  judgment  to  the 
particular  case  before  him,  and  that  is,  in  circumstances  where 
the  bankruptcy  proceedings  of  the  debtor  commence  prior  to, 
and  are  pending  at,  the  winding-up  of  the  company.  But  is  his 
opinion  capable  of  more  extended  application  ?  So  we  think. 
We  are  supported  in  this  view  by  Lindley,  for  in  the  8th 
edition  of  his  work  on  Company  Law,  p.  556,  and  under 
reference  to  this  judgment  of  Mr.  Justice  Chitty,  he  says : 
"Under  this  Act  [the  Bankruptcy  Act  of  1883],  when  a 
shareholder  becomes  bankrupt,  all  calls  in  arrear  are  provable 
as  debts,  and  his  liability  to  future  calls  may  be  estimated  and 
proved  as  well  as  when  the  company  is  being  wound  up  as 
vjlun  it  18  not ;  "  and  therefore,  p.  557,  "that  inasmuch  as 
under  sec.  37  all  calls  due  and  to  become  due  can  be  proved, 
the  bankrupt  when  discharged  will  be  free  from  liability  in 
respect  of  the  shares ; "  and  as  a  corollary  he  farther  aigues, 
^-  815,   that  "a   bankrupt   member   of   a   company  being^ 
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wound  up  under  the  Companies  Act  1862,  who  has  obtained 
his  Older  of  dischaige  .  »  .  under  the  Bankruptcy  Act  1883, 
is  not  a  contributory  either  as  a  present  or  as  a  past  member." 
Such  seems  to  be  a  sound  construction  of  the  English  Bank- 
ruptcy Act,  from  which  it  follows  that  companies  have  no 
remedy,  in  the  event  of  their  ultimate  liquidation,  against 
their  failure  to  claim  timeously  in  the  bankruptcy  proceedings 
of  their  shareholders  prior  to  discharge.  Of  course,  this  law 
can  only  apply  where  the  trustee  of  the  bankrupt  does  not 
dispose  of  the  shares.  In  the  event  of  their  transference  to  a 
purchaser  accepted  by  the  ompany  in  place  of  the  bankrupt, 
the  company  will,  as  they  can  only,  look  to  the  registered 
transferee  in  all  subsequent  questions  of  liability  upon  the 
holding  transferred.  Yet  the  anomalous  result  happens,  where 
the  trustee  disclaims,  or  does  not  deal  with,  the  shares,  that 
the  bankrupt  may,  after  discharge,  draw  dividends  upon  his 
holding,  and  at  the  same  time  be  free  from  all  liability  in  the 
event  of  the  company  going  into  liquidation.  Mr.  Justice 
Blackburn,  in  Martm's  Patent  Anchor  Company,  L.  R.  3  Q.  B. 
311,  alluding  to  this  anomaly,  described  it  as  "a  monstix)us 
injastice  that,  when  a  man  remains  a  shareholder,  the  assignees 
[his  trustee  in  Scotland]  not  taking  his  shares,  he  should  yet 
be  allowed  to  get  rid  of  his  liability  to  pay  calls  on  the  ground 
that  he  had  been  a  bankrupt  several  years  before."  But  later 
opinions  do  not  support  the  supposed  want  of  equity  in  this, 
no  doubt,  somewhat  singular  result.  It  is  to  be  observed, 
however,  that  Mr.  Buckley  would  seem  to  approve  of  Furdoon- 
jee's  case,  as  he  gives  a  reluctant  concurrence  to  the  judgment 
of  Mr.  Justice  Chitty  in  the  last  two  editions  of  his 
authoritative  guide  on  company  practice. 

But  the  matter  must  also  be  considered  in  the  light  of 
Scotch  law,  and  with  special  reference  to  our  own  Bank- 
ruptcy Act  of  1856.  Of  Scotch  decision,  however,  the 
dearth  is  absolute.  It  seems,  and  surprisingly  so,  to  have 
hitherto  been  taken  as  granted,  and  beyond  question,  that 
companies  could  not  claim  in  the  sequestrations  of  their 
bankrupt  shareholders  unless  the  companies  were  themselves 
in  liquidation ;  and  further,  that  discharge  in  bankruptcy  did 
not  free  such  shareholders  from  liability  for  calls  becoming 
dae  subsequent  to  their  bankruptcy,  and  in  respect  of  shares 
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they  continued  to  hold.  This  appears  to  be  the  drift  of  the 
somewhat  bare  statements  made  in  the  works  of  Professor 
Goudy  and  Mr.  Mardoch ;  and  curiously  their  views  in  this 
direction  are  to  some  extent  borne  out  by  the  English  case 
of  MEwm,  1871,  L.  R  6  Ch.  552,  referred  to  by  Mr. 
Murdoch  at  page  444  of  his  last  edition.  The  bankrupt 
TiTomber  in  this  case  had  been  sequestrated  in  Scotland,  but 
the  company  was  English.  Substantively  this  case  bears  to 
be  an  authority  to  the  efifect  that  the  discharge  of  the  bank- 
rupt will  free  him  from  liability  when  his  bankruptcy  is 
subsequent  to  the  liquidation  of  the  company,  although  the 
list  of  contributories  is  not  settled  until  after  his  discharge. 
The  rubric  of  this  case  further  states,  that  "  the  same  doctrine 
is  applicable  to  a  Scotch  sequestration  as  to  an  English  bank- 
ruiit/'  i.e.  in  regard  to  the  effects  of  discharge.  But  certain 
concessions  arguendo  in  that  case  must  be  traversed.  It  was 
assumed  that  the  liability  of  a  member  cannot  be  estimated 
when  the  company  is  a  going  concern.  This  has  already 
been  shown  to  be  at  variance  with  later  English  opinion. 
Another  assumption  was,  as  stated  by  Mellish,  L.  J.,  that 
"  under  the  provisions  of  the  Scotch  Bankrupt  Law  no  such 
proof  could  have  been  made."  Professor  Goudy  certainly 
ini^ht  be  held  as  giving  countenance  to  this  assumption  when 
he  writes,  page  398,  "Thus  debts  or  obligations,  of  which  it 
may  be  said  that  the  contingency  is  a  latent  possibility,  are 
not  affected  by  discharge."  In  our  view,  there  is  no  founda- 
tion for  the  admission  given  to  the  English  Court  in  M'Ewen's 
case.  Keeping  in  mind  the  character  of  the  liability  of  a 
sliareholder  as  defined  by  the  Companies  Act  1862,  there 
appears  to  be  no  diflBculty  in  the  way  of  companies,  albeit  they 
are  going  concerns,  ranking  in  the  sequestrations  of  their  bank- 
rupt shareholders  upon  the  estimated  vahie  of  their  claims  in 
respect  of  monies  uncalled  up  on  the  shareholdings.  True, 
the  liability  is  only  contingent,  so  much  so  that  it  might  seem 
ridiculous  to  any  flourishing  company  to  contemplate,  by 
claiming  a  ranking,  the  idea  of  its  insolvent  dissolution.  Per 
se,  however,  such  an  attitude  would  not  excuse  or  absolve  the 
conipany  so  refraining  from  the  consequences  of  its  omission 
in  our  view  of  the  law.  The  53rd  section  of  the  Bankruptcy 
Let  of  1856   expressly  provides  for  the  valuation  by  the 
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Sheriff  of  the  claims  of  creditors  whose  debts  depend  upon 
contingencies.     The  House  of  Lords,  as  pointed  out  by  Mr. 
Justice   Chitty,   has  sanctioned   the   estimation   of    claims, 
subject   to  contingencies,  with  much  greater  difficulties  in 
the  way  than  present  themselves  in  this  discussion,  and  for 
special  illustration  the  valuation  of  an  annuity,  dtim  casta,  is 
cited*    The  53rd  section  of  our  own  Act  is  no  doubt  expressed 
in  very  general  terms,  but  it  is  for  that  very  reason  as  com- 
prehensive as  the  37th  section  of  the  English  Act,  which  we 
have  seen  to  be  somewhat  elaborate  in  construction.     Then, 
if  such  claims  are  valuable  at  all,  it  is  certainly  much  more 
to  the  purpose,  and  after  all  business-like,  for  companies  to 
give  the  go-by  to  sentimental  considerations,  and  so  have 
their  claims  submitted  for  reasonable  judicial  valuation,  than 
to  run  the  risk  of  allowing  bankrupt  members  to  hold  their 
shares  and  enjoy  dividends,  for  years  it  may  be,  after  their 
discharge,  prior  to  company  reverses,  at  one  time,  apart  from 
the   propriety  of  claiming,  not   unnaturally  altogether  dis- 
counted.    Of  course  the  practical  commentary  in  the  case  of 
prosperous  companies  is  obvious,  for  they  will  generally  be 
saved   from   considering   the    necessity   of  ranking,  by  the 
trustee  in  bankruptcy  making,  subject,  as  is  usually  the  case, 
to  their  approval  by  registration  of  the  transfer,  an  advan- 
tageous sale  of  the  bankrupt  member's  shares.      But  with 
companies  whose  affairs,  as  not  unfrequently  happens,  are 
at  a  low  ebb,  and  with  shares  probably  unsaleable  in   the 
stock  market,  it  becomes  their  imperative  duty,  in  the  interest 
of  the  whole  body  of  their  shareholders,  to  claim   in  the 
sequestrations  of  bankrupt  members  on  the  valued  amount 
of  the  open  liability.     Hitherto,  as  we  set  out,  such  a  duty 
has  been  wholly  lost  sight  of  in  Scotland.     The  matter  has 
not,  indeed,  come  up  for  judicial  decision,  but  we  do  not 
hesitate  to  anticipate  that  the  Scotch  Courts,  with  the  direc- 
tion of  English  opinion  before  them,  may  affirm  the  view  that 
the  liability  in  question  is  as  provable  in  Scotland  as  it  is 
found  to  be  in  England,  and  that  under  and  in  respect  of  the 
terms  of  our  leading  Bankruptcy  Statute,  nan  obstante  M'Ewen's 
case.     The  only  Scotch  case  with  any  bearing  upon  the 
subject  is   the    recent   one  of   Taylor   v.    Union   Heritable 
Seeurities  Company  Limited,  1889,  16  B.  711,  and,  while 
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not  raiaiDg  (he  qnestion  poiely,  it  is  of  suggestive  importance. 
Taylor,  whose  shares  were  only  partially  paid  up,  was  dis- 
charged from  bankroptcy  in  1885  on  payment  of  a  ccMnpoei- 
tion,  and  was  reinvested  in  his  estates  by  the  force  of  the 
statutory  terms  of  his  dischaige.  The  company  did  not  claim 
in  his  sequestration,  although  it  appears  from  the  report  of 
the  case  that  it  was  in  a  depressed  condition  at  the  time  of 

j  the  sequestration.     No  dividends  seem  to  have  been  paid  to 

Taylor  from  1885  to  1887,  when  he  requested  the  company 
for  the  first  time  to  remove  his  name  from  the  list  of  share- 
liolders.  Subsequent  to  this  request,  the  company  made  a 
call  upon  him  in  respect  of  his  shares.  On  the  company's 
continued  declinature  to  remove  his  name,  Taylor  pre- 
sented a  petition  to  the  First  Division  of  the  Court  of 
Session  for  its  removal,  upon  the  ground  that  the  amount 
unpaid  on  his  shares  was  a  debt  for  which  he  was  liable 
at  the  date  of  his  sequestration,  and  of  which  he  had  been 

t  freed  by  his  discharge  in  bankruptcy.     The  Court  refused  the 

I  prayer  of  this  petition  in  respect  of  its  incompetency  under 

the  Companies  Acts,  which  provide  only  three  ways — transfer, 

I  surrender,  and  forfeiture — by  which  a  shareholder's  name  can 

be  removed  from  the  list  of  shareholders.     The   Court  in 

I  Taylor's  case,  therefore,  only  dealt  with  the  technical  question 

of  the  removal  of  his  name,  and  expressly  abstained  from 
'  pronouncing  judgment  upon  the  question  of   a  discharged 

I  bankrupt   shareholder's   liability.     The  Lord  President  said 

that  this  question  raised  "very  considerable  difficulties," 
which  Lord  Shand  termed  as  "  very  nice  and  delicate "  in 
two  of  its  aspects,  (1)  whether  there  was  a  limit  to  the 
liability  in  respect  of  the  sequestration  and  subsequent 
discharge,  and  (2)  whether  the  shareholder  was  bound  to 
claim  the  benefit  of  that  limitation  timeously.  But,  beyond 
the  notice  of  these  difficulties,  no  judicial  assistance  is 
obtained  from  Taylor's  case.  Lord  Shand,  contrary  to  English 
law  and  practice,  apparently  was  inclined  to  think  that  the 
duty,  if  any,  was  upon  the  shareholder  to  seek  exemption 
from  liability ;  but  it  is  worthy  of  notice  that  none  of  the 
English  cases  to  which  we  have  referred  were  cited  to  tlie 
^^-  Court  in  Taylor's  case.     The  report  of  this  case  creates  the 

lurther   impression    that   the    fact   of    reinvestiture    of  the 
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bankrupt  in  his  estates,  as  the  result  of  his  discharge  on 
composition,  might  bar  his  claim  to  exemption  from  liability 
for  future  calls.  But  this  is  just  a  factor  which,  as  we  have 
shown,  is  of  no  materiality,  according  to  the  view  taken  of  the 
matter  in  £ngland,  and  as  there  is  no  reason  why  the  bank- 
ruptcy practice  of  the  United  Kingdom  should  be  at  variance 
in  this  particular  branch,  the  same  view  will  doubtless  be 
taken  by  the  Scotch  Comts  whenever  the  question  is  brought 
purely  before  them.  Taking  it  as  beyond  doubt,  and  that 
whether  the  company  is  or  is  not  a  going  concern,  that  the 
value  of  the  liability  in  such  cases  is  assessable,  it  remains  for 
ud  to  submit  that  the  effect  of  the  deliverance  discharging  the 
bankrupt,  on  or  without  composition,  is  absolute,  preclud- 
iug  the  creditor -company  from  afterwards  enforcing  their 
claim  against  the  discharged  bankrupt  member.  The  only 
difference  between  a  discharge  on  composition  and  one 
without  composition  is,  that  in  the  former  the  bankrupt  is 
reinvested  in  his  estates,  whereas  in  the  latter  these  continue 
available  to  the  general  creditors.  The  deliverance  discharges 
the  bankrupt  "  of  all  debts  and  obligations  contracted  by  him, 
or  for  which  he  was  liable  at  the  date  of  the  sequestration ; " 
in  the  case  of  a  composition  it  reinvests  the  bankrupt  in 
his  estate,  "  reserving,"  in  that  event,  "  always  the  claims  of 
the  creditors  for  the  said  composition  against  him  and  the 
cautioner;"  and  such  discharge  operates  "as  a  complete 
discharge  and  acquittance  to  the  bankrupt  in  terms  thereof" 
of  binding  validity  in  all  parts  of  the  British  dominions. 
Such  are  the  provisions  of  the  140th  and  147th  sections  of 
the  Bankruptcy  Act  1856. 

It  has  thus  been  our  aim  and  intention  to  show  that  in  all 
cases  where  companies  are  interested  in  the  bankruptcy  pro- 
ceedings of  any  of  their  shareholders,  it  is  their  interest  and 
their  duty  to  claim  and  draw  a  dividend  in  sequestrations 
where  the  trustee  and  the  bankrupt  member  does  not  dispose 
of  the  shares,  and  especially  where  the  bankrupt  procures  his 
discharge  on  composition.  Otherwise,  notwithstanding  re- 
investiture  and  subsequent  enjoyment  of  rights  as  share- 
holders, such  companies  run  the  serious  consequence,  from 
neglect,  of  thrusting  upon  the  solvent  shareholders  the  whole 
burden  of  the  liability  for  which  members  were  liable  at  one 
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time,  but  from  which  they  obtained  a  full  discharge  in  their 
sequestrations.  It  was  said  for  the  company  in  Taylor's  case, 
Eis  of  some  moment,  that  the  company  received  no  notice  of 
his  sequestration.  But  bankruptcy  is  a  public  fact,  and  no 
creditor  by  the  want  of  individual  notice  is  excused  in  his 
omission  to  see  to  his  dividend.  Again,  reinvestiture  does 
militate  against  the  bankrupt's  claim  to  exemption,  so  far  as 
the  creditors  are  concerned,  because  they  are  protected  by  the 
statutory  reservation  of  their  claims  for  a  composition  on 
their  debts ;  and  to  this  composition,  provided  they  timeonsly 
claim,  the  companies,  like  any  other  creditors,  seem  restricted. 
The  question  is  an  important  one  in  company  law,  well 
meriting  the  attention  of  all  interested  in  the  management 
of  companies,  and  of  their  legal  advisers,  and  the  present 
discussion  may  not  be  without  value  in  emphasising  its 
importance.  G.  W.  W. 


WEELLTAM  KLINK;    OR  THE  EVILS  OF 
LITIGATION. 

A   CAUTION   TO   COCK-LAIRDS. 

A  DECENT  man  was  Weelliam  Klink, 

The  Laird  o'  Whistlebare ; 
He  ne'er  was  seen  the  waur  o'  drink. 

He  ne'er  was  heard  to  swear. 

He  was  a  man  o'  mickle  sense, 

Wha  lo'ed  a  peacefu'  life ; 
An'  as  a  nait'ral  consequence, 

He  didna  tak'  a  wife. 


He  gaed  on  Sawbath  to  the  kirk. 

To  lift  his  v'ice  on  high 
In  praise  o'  Bawshan's  rowtin'  stirk. 

Or  Pharaoh's  famous  kye. 
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He  pat  his  penny  i'  the  brod, 

His  sowl  into  the  psalm, 
Syne  settled  i'  the  land  o'  Nod, 

Like  auncient  Abraham. 

An'  at  the  market  Weelliam  got 

Top  price  for  stock  or  strae ; 
ffe  never  selt  a  cowt  or  stot 

Upon  a  rainy  day. 

He  kent  the  field  to  saw  wi'  neep, 

The  field  wi'  bear  to  saw, 
He  kent  the  vailue  o'  a  sheep. 

But — ^he  did  not  ken  law. 

For,  tho'  he  selt  an  aold  dune  mare, 

Wi'  corns  in  ilka  fit, 
To  Cadger  Jock  at  July  Fair, 

An'  didna  warrant  it, — 

The  simple  cratur  didna  gie 

A  line  fra  aff  his  haund 
To  say  what  she  was  troubled  wi', 

An'  gar  the  bargain  staund ; 

An'  Cadger  Jock  he  had  a  freen, 

(Wha  juist  was  hingin'  roond,) 
Wha  swore  Klink  drave  the  bargain  keen, 

An'  said  the  mare  was  soond 

An'  this,  atweel,  was  pairtly  richt 

Ae  way — ^if  no  anither, — 
She  roard  sae  lood  that  weel  she  micht 

Be  ca'd  a*  soand  thegither  ! 

Wed,  sirs,  they  yokit  to  the  law. 

At  Perth, — syne  Edinburgh ; 
An'  Weelliam  couldna  rest  ava' 

Thro'  a'  the  weary  worry. 
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For  ilka  mom  there  was  a  inail 

Wi'  dockyments  a  plenty, — 
Law-papers  lined  his  swallow-tail, 

His  bat,  an'  his  poke-manty. 

0'  sleep  he  couldna  get  a  wink 
As  lang's  his  case  was  waukin' ; 

Whiles  on  the  road  he  stude  to  think. 
Whiles  took  the  hill  like  mawkin'. 

He  tane  to  drink  I  begoud  to  swear, 

An'  lead  a  wairdless  life ; 
He  took  a  bond  owre  Whistlebare, 

And  syne  he  took  a  wife. 

An'  that's  the  end  o'  Weelliam  Elink, 

Wha  bides  at  Whistlebare ; 
He  gaed  straucht  to  the  deil  thro'  drink, 

Upon  an  anld  done  mare. 

John  Logie  Eobbrtson. 


0bituari?. 


The  Late  Mr.  T.  G.  Murray,  W.S. — ^The  death  of  Mr. 
Thomas  Graham  Murray,  W.S.,  on  10th  March,  came  as  a 
»>hock  and  a  surprise  to  alL  Till  within  a  few  days  of  bis 
death  Mr.  Murray  was  in  his  usual  health,  going  about  and 
pursuing  his  usual  active  life ;  and,  notwithstanding  his  con- 
siderable age,  those  who  knew  him  and  came  into  contact 
with  him  looked  forward  to  a  long  extension  of  his  career  of 
usefulness.  So  late  as  Monday  the  2nd  March,  the  deceased 
gentleman  had  gone  to  Perth  to  attend  a  meeting  of  the 
County  Council  The  following  Thursday  morning,  part  of 
the  bone  of  a  pheasant  lodged  in  his  throat  while  he  was  at 
breakfast,  and  this  was  not  removed  until  the  Saturday  even- 
ing. Inflammation  having  set  in,  he  sank  very  rapidly,  and 
died  on  the  morning  of  Tuesday. 
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Mr.  Murray  will  be  greatly  and  widely  missed.     He  was 
a  man,  not  only  of  great  mental  vigour  and  consummate 
business  aptitude,  but  also  of  versatility,  and  of  wide  and 
varied  interests.     Public  afGsurs  in  very  many  different  depart- 
ments wUl  feel  his  loss.     As  a  lawyer,  as  a  churchman,  as  a 
politician,  as  a  county  administrator,  as  an  educationist,  as  a 
philanthropist,  Mr.  Murray  had,  by  his  great  ability,  taken 
a  foremost  place ;  and  in  all  these  relations  his  counsel  was 
highly    prized.     The  third  son  of  Mr.  Andrew  Murray  of 
Murrayshall,  Perth,  Sheriff  of  Aberdeen,  Mr.  T.  G.  Murray 
was  bom  in  Edinburgh  on  24th  November  1816.     He  spent 
all  his  youth  between  Murrayshall,  where  he  resided  in  the 
summer,  and  Edinburgh,  where  the  family  lived  in  Heriot 
Kow.     From  Edinburgh  Academy  he  passed  on  to  the  Uni- 
versity of  his  native  city,  and  took  the  ordinary  classes.     At 
the  close  of  his  college  course  he  was  apprenticed  to  Mr. 
Ellis,  W.S.,  and  in  1838  he  was  admitted  a  member  of  the 
Society  of  Writers  to  the  Signet      Ten   years   later — in 
December  1848 — he  married  Caroline,  fourth  daughter  of  the 
late  John  Tod,  W.S.,  and  thus  became  a  brother-in-law  of 
Lord  Mure,  the  late  Greorge  Boss,  and  Bobert  Maconochie, 
and,  subsequently,  of  Admiral  Fellowes.     In  1856  he  entered 
into  partnership  with  his  father-in-law  and  brother-in-law, 
and  this  was  the  beginning  of  the  now  well-known  firm  of 
Tods,  Murray,  &  Jamieson,  W.S.     Of  that  firm  Mr.  Murray 
continued  to  be  a  member  until  1879,  when  he  retired  from 
active  business,  and  devoted  himself  to  the  affairs  of  the 
Church  of  Scotland.     In  1864  and   1868  he  served  as  a 
member  of  the  Boyal  Commissions  on  Landlords'  Hypothec 
and  on  the  Law  Courts  of  Scotland  respectively,  and  from 
1866  to  1868  he  filled  the  important  office  of  Her  Majesty's 
Crown  Agent  for  Scotland.     Mr.  Murray  also  showed  himself 
to  be  an  enlightened  patron  of  education,  and  it  is  chiefly  to 
him  that  law-agents  owe  a  valuable  regulation  which  shortens 
the  apprenticeship  for  those  who  are  graduates  in  law.     All 
along  the  deceased  took  great  interest  in  the  coanty  of  Perth. 
In  1853   he  was  granted   a   lease,  which  was   afterwards 
renewed,  of  the  small  estate  of  Stenton,  situated  on  the  left 
bank  of  the  Tay  opposite  Murthly.     Shortly  after  the  year 
1860,  Sir  William  Stewart^  the  then  proprietor  of  Murthly, 
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inaisted  upon  selling  Stenton,  and  it  was  acquired  by  Mr. 
Murray.  A  Conservative  in  politics,  and  a  trustee  of  the 
Scottish  Conservative  Club,  the  deceased  gentleman  was  a 
Justice  of  the  Peace  for  Perthshire,  and  a  Member  of  the 
County  Council  for  the  district  of  Dunkeld,  and  had  for 
several  years  taken  a  large  share  in  county  business.  Mr. 
Murray  was  also  a  Deputy-Lieutenant  of  the  County  of  the 
City  of  Edinburgh.  His  intimate  connection  with  the  Uni- 
versity began  by  his  being  nominated  the  Lord  Eector's 
assessor  by  the  late  Earl  of  Iddesleigh.  He  was  afterwards 
appointed  a  Curator  of  the  University,  which,  in  the  spring  of 
1888,  bestowed  upon  him  the  honorary  degree  of  LL.D.  In 
the  deceased  the  Royal  Infirmary  has  lost,  perhaps,  one  of  its 
best  friends.  For  many  years  he  acted  as  Chairman  of  the 
Committee  of  Contributors,  and  in  this  connection  he  ably 
backed  up  the  eflforts  made  to  obtain  subscriptions  from  out- 
side of  the  city  in  aid  of  the  institution.  Ilecently  he  was 
also  very  much  concerned  in  the  question  of  the  extension  of 
the  Infirmary.  He  was  likewise  on  the  Committees  of  Manage- 
ment of  the  Association  for  Incurables,  and  the  House  of 
Kefuge  and  Queensberry  Lodge.  Mr.  Murray  was  associated 
with  the  revival  of  the  Volunteer  movement,  being  first 
Lieutenant,  and  afterwards,  for  a  period  of  five  years.  Captain 
of  the  W.S.  corps.  He  was  particularly  interested,  and  was 
practically  the  prime  mover,  in  the  getting  up  of  the  monn- 
iiient  in  St.  Giles'  Cathedral  to  the  Marquis  of  Montrose, 
being,  as  one  of  the  Grahams  of  Balgowan,  one  of  the  direct 
representatives  of  the  families  who  officiated  at  the  funeral. 
Although  Mr.  Murray  retired  from  the  active  pursuit  of  the 
legal  profession  many  years  ago,  he  had  not  ceased  to  take  an 
interest  in  its  affairs  or  to  exercise  an  influence  on  its  welfare. 
It  is  the  poorer  for  the  loss  of  him. 


The  Latk  Mr.  William  Forbes,  Advocate. — By  the  death, 
an  the  12th  March,  of  Mr.  Forbes  of  Medwyn,  the  legal  pro- 
fc'ssion  of  Edinburgh  has  been  deprived  of  another  well-known 
and  venerable  figure,  and  the  Faculty  of  Advocates  has  lost 
its  oldest  member.  Mr.  Forbes  was  in  his  eighty-eighth  year, 
having  been  bom  in  1803.  He  was  a  son  of  ttie  late  Hon. 
^obn  Hay  Forbes  of  Medwyn  (Lord  Medwyn),  an  able  and 


OBITUARY.  193 

distinguished  judge  of  the  Court  of  Session.  The  late  Mr. 
Forbes  received  his  early  training,  under  Dr.  Carson,  at  the 
High  School,  of  which  he  was  dux,  and  afterwards  completed 
his  education  at  Medhurst,  Sussex,  and  Edinburgh  University. 
In  1825  he  was  admitted  to  the  Faculty  of  Advocates.  Mr. 
Forbes  practised  his  profession  till  about  1857,  in  which  year 
be  obtained  from  the  then  Lord  Advocate  (now  Lord  Mon- 
creifif)  the  important  appointment  of  Secretary  of  the  Board 
of  Lunacy.  He  discharged  the  duties  of  his  office  with 
assiduity  and  ability  until  1888,  when,  on  account  of  failing 
health,  he  found  himself  unable  to  give  that  amount  of  per- 
sonal attention  to  the  affairs  of  the  department  which  he 
deemed  necessary,  and  therefore  resigned.  In  politics  Mr. 
Forbes  was  a  pronounced  Conservative,  and  took  a  warm 
interest  in  the  question  of  party  organisation.  The  deceased 
gentleman  was  an  ardent  adherent  of  the  Episcopal  Church  in 
Scotland,  and  all  along  took  an  active  part  in  guiding  its 
deliberations.  Mr.  Forbes  succeeded  in  1854  to  the  paternal 
estate  of  Medwyn,  Peeblesshire.  Since  then  he  resided  a 
good  deal  at  Medwyn  House,  on  the  improvement  of  which 
he  spent  a  good  deal  of  money,  adding  considerably  to  the 
estate  by  the  purchase  of  adjoining  properties.  He  took  a 
keen  personal  interest  in  everything  relating  to  the  estate 
and  the  welfare  of  the  tenanta  Mr.  Forbes  was  a  Justice  of 
the  Peace  and  Deputy-Lieutenant  of  Peeblesshire,  and  paid 
considerable  attention  to  county  matters. 

The  Late  A  B.  M'Geigok,  LL.D.  —  Dr.  Alexander 
Bennet  M'Grigor  of  Caimoch,  one  of  the  most  prominent 
citizens  of  Glasgow,  and  one  of  the  best-known  lawyers  in 
the  West  of  Scotland,  died  at  Stirling  on  22nd  March,  in 
his  sixty-fourth  year.  The  deceased  gentleman  has  been  in 
failing  health  for  about  three  years.  He  was  senior  partner 
of  the  old-established 'firm  of  solicitors,  M'Grigor,  Donald,  & 
Co., — ^the  firm  having  been  founded  away  back  in  last  cen- 
tury by  Dr.  M'Grigor's  grandfather.  Dr.  M'Grigor  was  bom 
in  Glasgow  in  1827,  and  was  educated  there.  From  a 
Ghisgow  contemporary  we  quote  the  following  notice: — 
"Now  that  he  is  gone,  we  are  free  to  say  that  A.  B.  M'Grigor 
more  than  sustained  the  prestige  of  the  firm.     For  the  last 
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live-and-twenty  years  at  least  he  appeared  in  almost  every 
important   le^   inquiry  or   negotiation  in  Glasgow.     His 
practice,  as  may  well  be  imagined,  did  not  lie  in  our  local 
Law  Courts,     His  strength  was  exerted  in  Chambers,  and  in 
connection  with  private  arbitrations  involving  large  interesta 
He  carried  through  Parliament  the  various  Bills  of  the  City 
Union  Railway  Company,  and  as  legal  adviser  of  that  Com- 
pany he  acted  on  their  behalf  in  the  adjustment  of  claims 
made  by  merchants  and  proprietors  whose  places  of  business 
were  taken  under  compulsory  powers  for  the  purposes  of  the 
line.    These  arbitrations  were,  in  not  a  few  instances,  prolonged 
tor  many  months  on  end ;  and  although  he  was  at  liberty  to 
obtain  all  needful  assistance,  Dr.  M'Grigor  preferred  to  act 
single-handed  against  what  seemed  to  be  overwhelming  odds 
on  the  other  side.     In  one  instance  he  was  pitted  against  the 
Lord  Advocate  (now  Lord  Young)  and  Mr.  J.  B.  Balfour 
(presently  Dean  of  Faculty),  as  senior  and  junior  counsel  re- 
spectively.    But,  whatever  the  odds.  Dr.  M'Grigor  was  never 
dismayed.      His  coolness   and   nerve    sustained    him  in  all 
circumstances,  and,  while  he  argued  the  case  for  his  clients 
with  firmness,  he  could  never  be  accused  of  pressing  that  case 
unfairly.     He  had  perfect  grasp  of  the  principles  involved  in 
cases  of  this  kind,  and  he  brought  together  his  facts  with  such 
thoroughness,  that  in  the  end  nothing  was  left  for  the  most 
skilful  gleaner,  marshalling  them,  too,  with  the  clearness  and 
method  of  a  singularly  well-balanced  mind.     As  adviser  to 
the  liquidators  of  the  City  of  Glasgow  Bank,  Dr.  M'Grigor's 
services  were  simply  invaluable.     But  he  was  more  than  an 
accomplished  lawyer-~he  was  a  man  of  wide  culture,  and 
leaves  behind  him  a  library  of  surpassing  value.     Greatly 
admired  for  his  intellectual  gifts,  he  was  also  highly  esteemed 
by  a  wide  circle  of  friends  for  his  genial  temperament,  ready 
sympathy,  and  largeness  of  heart.     He  was  ever  ready  to 
assist  others  by  his  means  and  wise  counsel  and  far-reaching 
influence.     Until  his  health  failed.  Dr.  M'Grigor  moved  a  good 
deal  in  society,  and  was  an  intimate  friend  of  the  late  Sheriff 
Bell,  who  gathered  around  him  men  whose  tastes,  like  his 
own,   were   largely   literary   and    artistic.       In    music    Dr. 
M'Grigor  took  great  delight,  and  he  was  always  ready  to 
assist  in  the  furtherance  of  local  schemes  of  this  nature— as 
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of  aU,  indeed,  which  were  likely  to  advance  the  interests  of 
the  dtj  with  which  his  family  had  been  so  long  identified." 
The  degree  of  LLD.  was  conferred  on  him  by  the  University 
of  Glasgow,  and  for  many  years  he  acted  as  the  Lord  Eector's 
assessor  in  the  University  Court  In  politics,  Dr.  M'Grigor 
was  a  liberal  Unionist 

The  late  Patbick  James  Stirling,  LLD.  This  scholarly 
gentleman  and  well-known  lawyer  died  suddenly  at  Dunblane 
on  the  22nd  March.  Dr.  Stirling  was  the  son  of  the  minister 
of  Dunblane,  and  was  bom  there  in  1809.  He  had  a  dis- 
tinguished college  career — first  at  St  Andrews,  and  afterwards 
at  Edinburgh.  He  passed  as  a  Kotary  in  1830;  and  for 
upwards  of  half  a  century  he  was  actively  and  successfully 
engaged  in  the  practice  of  his  profession  of  Solicitor  in  West 
Perthshira  Dr.  Stirling  was  an  author  of  some  note.  In 
1846  he  published  a  work  on  TAe  Philosophy  of  Trade,  and  in 
1853  he  published  his  book  on  The  Gold  Discoveries.  Both 
of  these  were  translated  into  French.  He  also  translated  into 
English  the  works  of  Frederick  Bastiat  Dr.  Stirling's  degree 
of  LLD.  was  conferred  on  him  by  the  University  of  St 
Andrews  in  1867. 

Mr.  John  Subnet,  Advocate  (1856),  died  on  21st  March, 
in  his  fifty-eighth  year.  Mr.  Burnet,  who  long  held  the 
office  of  Advocate-Depute,  will  be  remembered  as  a  most 
skilful  prosecutor. 

Mb.  James  Mubbat  Oabden,  Advocate,  one  of  the  leading 
lawyers  in  Aberdeen,  died  there  on  the  4th  March. 

Mb.  William  James  Small,  Solicitor,  Dundee,  died  at  Pau 
on  14ih  March,  at  the  age  of  forty-six. 

Mb.  Samuel  Dickson,  W.S.  (1865),  Edinburgh,  died  on 
22nd  Februaiy,  in  his  sixty-sixth  year. 

Mb.  James  Guthbie  Davidson,  Advocate  and  Solicitor  at 
Singapore,  died  there  on  8th  February. 

William  Abchibald  Hunteb,  LL.B.,  Solicitor,  Duns,  died 
in  Chicago,  U.^A,  on  20th  March.  Mr.  Hunter  was  clerk 
to  the  County  Council  of  Berwickshire. 
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^be  flDontb. 


An  Amtising  JwrymaiL — ^In  the  High  Court  of  Justiciary 
last  month,  two  women  were  charged  with  the  theft  of  a 
diamond  brooch  and  ring  from  a  shop  in  Princes  Street, 
Edinburgh.  After  an  exhaustive  trial,  and  the  usual  speeches 
of  counsel  and  the  Bench,  the  jury  retired  to  consider  their 
verdict.  On  their  return  to  the  jury-box,  and  in  answer  to 
the  Clerk  of  Court  as  to  the  terms  of  their  verdict,  a  burly, 
pompous  little  individual  stood  up  as  the  foreman  of  the  jury, 
and  then  announced  the  verdict  thus, — '*  My  lord,  and  ladies 
and  gentlemen  in  Court"  [Lord  Adam :  "Never  mind,  the 
ladies  and  gentlemen,  address  the  Court  only.]  "I  b^ 
pardon,  my  lord.  I  have  great  pleasure  in  stating  that  the 
jury  by  three  to  nine — no,  nine  to  three  (of  course,  there  were 
fifteen)  find  the  prisoners  not — no,  I  mean  guilty."  It  was 
evidently  his  first  appearance  in  the  character  of  foreman,  and 
in  the  opinion  of  his  friends  in  the  box  and  the  audience  he 
made  a  distinct  hit 

# 

FrecederUa  of  Judicial  Incapacity. — The  questions  asked  in 
Parliament  respecting  the  capacity  of  one  of  the  judges  of  the 
High  Court  to  discharge  the  duties  of  his  office,  give  an  interest 
to  the  following  instances  of  judicial  incompetency.  The 
illustrations  to  which  we  direct  attention  are  all  Irish ;  for  in 
Ireland  the  force  of  public  opinion  in  official  circles  was,  a 
generation  or  two  ago,  almost  imperceptible,  and  is  at  the 
present  moment  weaker  than  in  England. 

On  the  5th  May  1826,  Mr.  Scarlett,  afterwards  Lord 
Abinger  and  Lord  Chief  Baron  of  the  English  Court  of 
Exchequer,  presented  to  the  House  of  Commons  a  petition 
complaining  of  the  inability  of  Lord  Norbury,  the  Chief- 
Justice  of  the  Irish  Court  of  Common  Pleas,  to  dischai^ 
judicial  functions.  Private  members  had  then  the  privilege  of 
making  a  speech  explaining  the  object  of  a  petition,  and  of 
moving  a  resolution  and  instituting  a  debate  on  the  subject- 
matter  to  which  the  petition  related.     The  petitioner  in  this 
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case  was  Daniel  O'Connell,  "  the  Irish  barrister,"  who  was  a 
couple  of  years  afterwards  destined  to  be  famous  in  Parliament. 
Catholic  emancipation  had  not  been  carried,  and  Parliament 
was  still   unreformed,  and  O'Connell  could  not  obtain  the 
services  of  one  out  of  the  hundred  Irish  members  to  present 
his  petition.     Mr.  Scarlett  moved  no  resolution,  regretted  the 
case  was  not  in  the  hands  of  an  Irish  member,  and  stated  he 
presented  the  petition  to  show  "  he  would  not  shrink  from  the 
discharge  of  any  duty,  however  odious  it  might  be,  relative  to 
the  administration  of  public  justice."     Mr.  O'Connell  in  his 
petition  begged   it  to   be  understood  that  he  preferred  no 
imputation  on  the  honour  or  integrity  of  the  learned  lord. 
He  alleged  simply  that  he  was  incapacitated  from  the  adequate 
performance  of  his  judicial  duties  by  the  infirmity  of  old  age. 
In  particular,  Lord  Norbuiy  was  so  subject  to  lethargic  stupor, 
that  he  would  frequently  fall  fast  asleep  in  the  middle  of  the 
trial  over  which  he  was  presiding.    In  one  instance,  it  occurred 
that  on  a  trial  of  murder,  which  took  place  in  Ireland,  he  fell 
asleep,  and  so  remained  during  the  greater  part  of  the  evidence. 
The  consequence  was  that  he  delivered  such  a  charge  to  the 
jury  as  led  to  the  conviction  of  the  prisoner,  who,  however, 
was  afterwards  very  properly  pardoned.     Another  instance 
was  mentioned.     At  Mullingar,  six  persons  were  tried  before 
Lord  Norbury,  who  was  sound  asleep  during  the  greater  part 
of  the  trial.     The  fact  of  his  being  asleep  was  so  notorious, 
that  the  barrister  who  conducted  the  prosecution  requested  the 
jury  to  take  notes  of  the  evidence,  in  order  that  they  might 
inform  the  judge  of  what  had  passed  when  he  awoke.     Mr. 
O'Connell  also  stated  in  the  petition  that  he  was  well  aware 
that  his  interests  were  opposed  to  the  course  he  had  adopted 
in  bringing  the  subject  before  Parliament,  but  his  motives 
were  pure  and  for  the  public  benefit     Mr.  (afterwards  Sir) 
Sobert  Peel,  who  was  then  Chief  Secretary  for  Ireland,  while 
eulogising  Lord  Norbury,  stated  that  he  would  probably  have 
resigned  if  he  could  have  done  so  without  the  imputation  of 
being  intimidated  by  the  threat  of  that  petition.     This  rather 
lukewarm  defence  can  be  explained  by  the  fact  that  when 
Lord  Norbury,  some  time  previously,  had  been  sounded  by  the 
**  Castle "  on  the  subject  of  his  resignation,  he  threatened  to 
call  out  (he  had  been  a  notorious  duellist  in  early  life)  any  one 
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who  ventured  again  to  broach  the  topic.  O'Connell's  petition, 
however,  did  good,  for  early  next  year  Lord  Norbury,  who  was 
then  eighty-six  years  old,  retired. 

Again,  on  the  3rd  May  1866,  forty  years  almost  to  the  very 
day  after  the  Norbury  incident,  the  case  of  another  Irish  Chief- 
Justice — ^Lef roy — was  brought  under  the  notice  of  Parhament 
Mr.  Bryan,  one  of  the  members  for  Kilkenny  County,  asked 
the  Attorney-General  for  Ireland,  Mr.  (afterwuxls  Mr.  Justice) 
Lawson,  whether  he  had  seen  a  statement  publicly  made  to 
the  effect  that  the  Lord  Chief-Justice  of  the  Queen's  Bench  in 
Ireland,  when  passing  sentence  of  death  on  a  prisoner,  was 
unable  to  read  the  sentence,  although  it  was  written  for  him  in 
large  handwriting,  and  that  his  lordship  required  and  had  the 
assistance  of  some  other  person  in  the  discharge  of  that  solemn 
duty.  The  Attorney-General,  in  reply,  simply  admitted  the 
substantial  accuracy  of  the  statement.  Mr.  Anthony  Lefroj, 
who  represented  Trinity  College,  Dublin,  and  was  the  son  of 
ihe  Chief-Justice,  was  thereupon  permitted  by  the  House  to 
jnaintain  in  argument  the  judicial  capacity  of  the  Chief- 
Justice,  stating  the  Attorney-General  had  failed  to  do  justice 
to  his  father.  Mr.  Lawson  then  said  that,  as  the  hoa 
gentleman  had  cast  a  doubt  upon  the  correctness  and  accuracy 
of  his  statement,  he  would  relate  what  occurred  in  his  presence 
on  the  occasion  in  question.  The  day  on  which  the  execution 
was  to  be  carried  out  bad  been  arranged  beforehand,  and  the 
ofiBcer  of  the  Court  wrote  out  in  large  writing  for  the  Chief- 
Justice  the  sentence  to  be  pronounced,  and  the  Chief-Justice 
proceeded  to  pronounce  it,  but  was  totally  unable  to  do  so 
in  the  legal  form.  He  omitted  in  the  sentence  a  material 
direction,  the  omission  of  which  would  have  rendered  the 
sentence  bad  in  point  of  law.  It  became  upon  this  his  duty 
as  Attorney-General,  prosecuting  for  the  Crown,  to  call  the 
attention  of  the  Chief-Justice  to  the  irregularity  and  omission 
in  the  sentence,  and  he  was  obliged  himself  to  stand  near  him 
at  the  Bench  and  ask  him  to  repeat  over  again,  in  legal  fomi, 
that  sentence,  and  he  actually  dictated  to  him  the  sentence  in 
the  legal  form  which  the  Chief-Justice  delivered.  These  were 
the  simple  facts,  and  the  statement  of  them  could  be  verified 
by  those  present.  A  few  months  afterwards,  the  Conservative 
Government,  by  which  Chief-Justice  Lefroy  was  appointed. 
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came  into  office^  whereupon  he  immediatelj  resigned,  being  at 
the  time  in  his  ninety-first  year. 

These  retirements  were  no  doubt  due  to  the  attention 
directed  to  these  scandals  by  their  mention  in  Parliament. 
Another  judicial  resignation  was  due  to  a  prisoner.  A  Mr. 
Pennefather,  who  was  on  the  Irish  Bench  during  the  forties, 
lost  his  sight ;  he  still  retained  his  post  A  prisoner,  whom  he 
was  trying  for  writing  a  threatening  letter,  asked  his  lordship 
to  examine  the  document  so  as  to  compare  the  writing  with 
writing  of  the  prisoner.  This  observation  was  the  direct  cause 
of  his  lordship's  retirement. — Law  Times. 


The  IrfemovabilUy  of  the  Jvdges. — A  judge  of  the  Supreme 
Court,  as  is  now  at  any  rate  well  known,  is  only  removable 
by  the  Crown  on  address  presented  by  both  Houses  of  Par- 
liament So  it  is  enacted  by  section  5  of  the  Judicature  Act 
1875,  re-enacting  in  effect  the  Act  of  Settlement,  previous  to 
which  the  judges  were  subject  to  removal  by  the  Sovereign  at 
any  time,  at  his  absolute  will  and  pleasure,  without  reason 
assigned.  This  mode  of  removal,  on  address  by  both  Houses, 
which  springs  from  a  time  when  it  was  necessary  to  interpose 
some  barrier  of  this  kind  to  protect  the  people  from  the 
tyranny  or  caprice  of  the  Sovereign,  is  scarcely  a  satisfactory 
one.  It  is  no  doubt  extremely  difficult  to  suggest  an  alternat- 
ive procedure,  but  it  may  be  useful  to  consider  the  different 
modes  by  which  different  officials,  high  and  low,  may  be 
removed  from  their  offices.  First  and  foremost,  let  us  take 
the  case  of  archbishops  and  bishops.  This  is  provided  for  by 
a  very  recent  statute,  the  Bishops'  Eesignation  Act  1869 
(32  &  33  Vict  c  111),  at  first  a  temporary  Act,  which  was 
made  perpetual  in  1875  by  38  Vict  c.  19,  till  which  date 
a  very  similar  Act  of  1843  (6  &  7  Vict  c.  G2)  contained  the 
law  of  the  subject  By  the  Act  of  1869,  sec.  3,  "  if  it  appears 
to  any  archbishop  on  credible  evidence  that  any  bishop  within 
his  province  is  incapacitated  by  reason  of  permanent  mental 
infirmity  from  the  due  performance  of  his  episcopal  duties,  he 
shall  call  to  his  aid  two  bishops  of  his  province,  and  such 
archbishops  and  bishops  shall  inquire  into  the  evidence  of 
such  incapacity,  and  if  satisfied  thereof,  shall  certify  under 
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their  hands  and  seals  the  fact  to  one  of  Her  Majest/s  Prin- 
cipal Secretaries  of  State,  together  with  the  evidence  on  which 
their  certificate  is  founded."  By  sec.  4,  on  the  receipt  of  the 
certificate,  the  Queen  may  grant  a  licence  to  the  Dean  and 
Chapter  to  elect  a  "  bishop  coadjutor,"  in  whom,  by  sec.  5, 
the  spiritualities  of  the  see  and  the  patronage  of  the  bishop 
are  to  vest  in  the  same  way  as  if  he  were  bishop,  with  a  salary 
of  £2000  a  year,  the  bishop  himself  to  retain  his  rank  and 
all  the  temporalities.  The  inquiry  is  carefully  regulated  by 
subsequent  sections,  which  provide  for  summoning  of  witnesses, 
and  for  their  cross-examination  on  behalf  of  the  bishop  pro- 
posed to  be  deprived,  but  providing  also  that  a  finding  of 
lunacy  in  due  course  of  law  is  to  be  conclusive  evidence  of 
incapacity.  By  sec.  12  a  somewhat  similar  procedure,  with 
suitable  variations,  is  provided  for  the  appointment  of  a  bishop 
coadjutor  "  in  the  case  of  an  archbishop  being  incapacitated 
by  reason  of  permanent  mental  infirmity  from  the  due  perform- 
ance of  his  duties." 

Thus  much  of  archbishops  and  bishops.  Secretaries  of 
State,  civil  servants  generally,  and  officers,  naval  and  military, 
being  liable  to  instant  dismissal  at  any  moment  by  the  Crown 
without  reason  assigned,  it  has  not  been  thought  by  Parliament 
to  be  necessary  to  provide  specially  for  the  removal  of  the 
incapable.  The  case  of  infirm  judges  and  officers  of  a  lower 
rank  than  the  judges  of  the  Supreme  Court,  however,  is  fully 
provided  for.  Thus,  judges  of  the  County  Courts  may  be  dis- 
missed for  inability  or  misbehaviour  by  the  Lord  Chancellor 
under  section  15  of  the  County  Courts  Act  1888 ;  and  sec. 
8  of  the  Coroners  Act  1887  contains  a  like  provision  as  to 
coroners.  Officers  of  the  central  office  of  the  Supreme  Court 
(including  masters)  may  be  removed  by  a  majority  of  the 
appointing  body  of  judges,  with  the  approval  of  the  Lord 
Chancellor,  for  reasons  to  be  assigned  in  the  Order  of  Eemoval 
(Judicature  (Officers)  Act  1879,  sec.  9);  and  Chancery 
Visitors  in  Lunacy  are  removable,  for  any  disability,  by  the 
Lord  Chancellor  alone,  without  reasons  to  be  assigned  (Lanacy 
Act  1890,  sec.  164).  Becorders,  indeed,  though  they  hold 
office  during  good  behaviour  only,  under  sec  163  of  the 
Municipal  Corporations  Act  1882,  cannot  be  got  rid  of,  if 
incapable,  by  any  express  statutory  process;  but  by  the  curi- 
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ous  Eecorders,  Magistrates,  and  Clerks  of  the  Peace  Act  1888 
(51  &  52  Vict  c.  23),  "if  at  any  time  it  appears  to  the 
authority  having  power  to  appoint  a  recorder,  or  a  stipendiary 
magistrate,  or  a  clerk  of  the  peace,  that  the  recorder,  magistrate, 
or  clerk  of  the  peace  is,  by  reason  of  illness,  incapable  of 
appointing  or  removing  a  deputy,  such  authority  may  exercise 
that  power  on  his  behalf ;  *'  and  there  is  a  similar  provision  as 
to  deputy  County  Court  judges  in  section  18  of  the  County 
Courts  Act  1888.  Finally,  justices  of  the  peace,  and  there- 
fore perhaps  all  stipendiary  magistrates,  may  be  discharged 
from  their  offices  at  any  time  by  writ  under  the  Great  Seal  at 
the  absolute  pleasure  of  the  Sovereign. 

Such  being  the  law,  the  position  is  this :  Her  Majesty's 
judges,  who  by  infirmity  and  inefficiency  may  do  greater  mis- 
chief than  any  other  class  of  servants  of  the  Crown,  and  are 
irresponsible  to  the  public  in  any  form  for  such  mischief,  stand 
absolutely  alone  as  in^emovable  for  any  cause  whatever  except 
upon  an  address  by  both  Houses  of  Parliament — Law  Times. 

Advocacy  in  the  High  Court  of  Madras, — The  following  are 
the  Amended  Eules  for  the  Qualification  and  Admission  of 
Persons  as  Advocates  of  the  High  Court  of  Judicature  at 
Madras : — 

In  supersession  of  all  existing  rules  for  the  qualification 
and  admission  of  proper  persons  to  be  advocates  of  the  High 
Court  of  Judicature  at  Madras,  the  High  Court,  in  the  exercise 
of  the  authority  conferred  by  sections  9  and  10  of  the  Letters 
Patent  (Amended),  has  made  and  passed  the  following  rules, 
and  is  pleased  to  direct  that  they  shall  come  into  force  on 
February  4,  1891. 

Provided  that  any  person  who  on  January  1,  1891,  was 
actually  serving  as  an  apprentice  to  an  advocate  of  the  Hi<»h 
Court,  and  who,  on  or  before  January  31,  1892,  shall  make 
appUcation  for  admission  in  accordance  with  the  rules  now  in 
force,  shall  be  entitled  to  have  his  application  dealt  with  as 
though  those  rules  were  still  in  force,  anything  in  the  rules 
now  made  to  the  contrary  notwithstanding. 

1.  Subject  to  the  conditions  hereinafter  stated,  any  person 
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who  is  entitled  to  practise  as  a  barrister  in  England  or 
Ireland,  or  as  an  advocate  in  the  principal  Courts  of  Scotland, 
any  person  dulj  admitted  and  on  the  Boll  of  Advocates  of  the 
High  Court  of  Calcutta,  Bombay,  or  Allahabad,  and  any 
person  who,  having  been  admitted  to  the  degree  of  Master  of 
Laws  in  the  University  of  Madras,  has  studied  for  eighteen 
months  with  an  advocate  of  the  H^h  Court  of  Madras,  may 
be  admitted  as  an  advocate  of  this  Court 

2.  In  the  case  of  a  person  entitled  to  practise  as  a  barrister 
in  England  or  Ireland,  or  as  an  advocate  in  Scotland,  the 
applicant  must  produce  a  certificate  showing  that  he  is  so 
entitled  to  practise,  together  with  satisfactory  testimonials 
to  his  good  character  and  ability. 

3.  In  the  case  of  an  advocate  duly  admitted  and  on  the 
KoU  of  Advocates  of  the  High  Court  of  Calcutta,  Bombay,  or 
Allahabad,  the  applicant  shall  produce  a  certificate  of  such 
admission  and  enrolment,  and  also  a  certificate  of  character 
and  ability,  signed  by  a  judge  of  the  Court  of  which  he  is 
an  advocate,  or  by  the  Advocate  -  General  of  the  same 
Presidency. 

4.  The  application  referred  to  in  the  two  preceding  rules 
shall  be  made  by  letter  to  the  registrar,  and  shall  show  the 
date  when  the  applicant  was  called  to  the  Bar  and  the  number 
of  terras  kept  by  him.  If  it  shall  appear  that  any  applicaDt 
has  been  called  to  the  Bar  without  keeping  the  full  number  of 
terms,  he  shall  not  be  admitted  as  an  advocate  unless  he  shall 
satisfy  the  Court  that  he  had  sufficient  cause  for  failing  to 
keep  the  full  number  of  terms. 

Every  application  for  admission  under  these  rules  shall  be 
brought  and  moved  before  a  Bench  of  which  the  Chief-Justice 
is  a  member. 

• 

A  Lincolnshire  Jury. — At  Lincoln  Assizes,  in  February, 
the  jury,  after  hearing  a  case  of  felony  from  Gainsborough, 
brought  in  a  verdict  of  not  guilty,  when  Mr.  Justice 
Grantham  at  once  discharged  them  from  their  duties,  and 
swore  another  jury.  Addressing  the  defendant,  his  lordship 
said :  "  John  Regan,  the  jury  which  has  tried  you  has  said 
you   are    not   guilty.       I    don't   suppose    there    is   another 
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individual  in  this  Court  who  will  agree  with  them.  Tou  are 
a  lucky  man,  and  you  will  be  discharged.  It  used  to  be  said 
when  a  case  was  perfectly  hopeless  and  a  man's  guilt  quite 
clear,  that  nothing  could  save  him  but  *  a  Cardiganshire  jury.' 
In  future  it  will  be  said  that  nothing  but  '  a  Lincolnshire 
jury '  would  save  him." 


Assisting  the  Jury. — "  Gentlemen  of  the  jury,"  said  a  Minne- 
sota judge,  "  murder  is  where  a  man  is  murderously  killed. 
The  killer  in  such  a  case  is  a  murderer.  Now,  murder  by 
poison  is  just  as  much  murder  as  murder  with  a  gun,  pistol, 
or  knife.  It  is  the  simple  act  of  murdering  that  constitutes 
murder  in  the  eye  of  the  law.  Don't  let  the  idea  of  murder 
and  manslaughter  confound  you.  Murder  is  one  thing,  man- 
slaughter is  quite  another." 


Women  as  Solicitors. — ^Why  should  not  women  be  allowed 
to  practise  as  solicitors  ?  asks  the  Eastern  Morning  News.  A 
case  of  considerable  hardship  has  recently  been  brought  before 
the  Incorporated  Law  Society.  A  country  solicitor  wished  to 
ask  to  be  allowed  to  article  his  daughter.  She  had  for  several 
years  helped  him  in  his  business,  and  was  prepared  to  undergo 
the  examinations  required  by  statute.  Her  father  urged,  in 
addition,  that  he  had  no  sons,  and  that  he  was  anxious  to 
make  provision  for  his  daughter.  The  Society,  however,  in 
accordance  with  precedent,  refused  to  admit  the  lady  to  the 
profession.  This  decision  may  be  legally  correct,  but,  without 
doubt,  it  is  socially  unjust.  It  cannot  be  alleged  that  the 
public  would  suffer  any  greater  inconvenience  from  the  exist- 
ence of  women  solicitors  than  it  does  from  the  existence  of 
women  doctors.  The  work  of  a  solicitor  is  in  no  way  incon- 
sistent with  the  popular  opinion  of  what  is  suitable  for  women 
to  do.  Some  solicitors  conduct  the  whole  of  their  business 
from  the  inside  of  their  offices,  leaving  to  clerks  or  to  junior 
partners  such  excursions  to  the  Law  Courts  as  are  required. 
The  truth  is,  that  women  are  refused  admission  as  solicitors, 
not  on  the  ground  of  public  policy,  but  of  trade-union  jealousy. 
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Many  Parts, — A  local  barrister  practising  at  Manchester, 
-who  has  had  a  receiving  order  made  against  him,  stated  in  his 
examination  that  he  came  to  the  Bar  without  a  penny,  and 
immediately  began  to  borrow  money  at  fearful  interest  Also 
he  had  a  wife.  Further,  he  had  a  third  share  in  a  fish  shop, 
and  also  carried  on  business  as  owner  of  a  patent  lace  fastener. 
We  have  every  reason  to  believe  that  this  is  not  an  isolated 
instance  of  a  barrister  making  his  profession  one  of  several 
callings.     It  is  necessarj'  to  keep  a  watch  on  this  sort  of  thing. 


Merry  Law  Reports, — The  English  Law  Reports  are  not  the 
place  one  usually  resorts  to  for  occasions  of  amusement,  and 
yet  one  sometimes  comes  upon  some  bright  jewel  in  their 
dull  and  decorous  pages  suitable  for  the  mirth  of  grave  and 
sober  men,  such  as,  we  all  know,  the  legal  profession  is  com- 
posed of.  One  of  these  solemn  jokes  is  the  case  of  Hadewood 
v.  Consolidated  Credit  Co,,  25  Q.  B.  D.  555.  The  action  was 
one  of  trespass,  instituted  in  the  Lord  Mayor's  Court  The 
defendants  justified  their  acts  under  a  chattel  mortgage  for 
£30  made  by  the  plaintiffs.  The  plaintiffs  claimed  the 
mortgage  was  void  under  the  Bills  of  Sale  Act,  and  its  validity 
turned  upon  the  question  whether  the  variations  it  contained 
from  the  form  prescribed  by  the  Act  were  of  such  a  character 
as  to  be  readily  understood  without  legal  assistance.  The 
plaintiffs  claimed  that  they  were  not,  and  that  the  stipulations 
for  repayment  of  the  loan  were  obscure  and  difficult  to  under- 
stand. The  plaintiff  was  non-suited  in  the  Mayor's  Court, 
and  then  appealed  to  the  Queen's  Bench  Division,  and  it  so 
happened  that  the  Divisional  Court  on  this  occasion  was 
composed  of  no  less  exalted  personages  than  the  Lord  Chief- 
Justice  and  the  Master  of  the  Rolls,  who,  after  a  solemn, 
critical,  gi'ammatical  consideration  of  the  terms  of  repayment, 
were  agreed  that  they  were  obscure  and  difficult  to  under- 
stand, and  that  the  chattel  mortgage  was  therefore  void. 
With  a  persistence  paralleled  only  by  the  insignificant  anjount 
at  stake,  the  defendants  appealed  to  the  Court  of  Appeal, 
where  Lindley  and  Bowen,  L.JJ.,  presided.  After  hearing 
argument,  they  evidently  felt  a  little  delicacy  in  overruling 
the  two  chiefs,  so  they  ordered  the  case  to  be  reargued  before 
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the  full  Court  (Cotton,  Lindlej,  and  Bowen,  L JJ.)i  and  upon 
its  coming  up  before  them,  the  counsel  for  the  appellants 
were  not  even  called  on.  After  hearing  what  the  respondent's 
counsel  had  to  say,  they  unanimously  reversed  the  decision  of 
the  Lord  Chief-Justice  and  the  Master  of  the  Bolls,  and  not 
only  dissented  from  their  law,  but  politely  ridiculed  their 
grammar,  and  held  the  clause  perfectly  plain  and  unambiguous. 
One  would  have  thought  that  the  very  fact  that  two  eminent 
judges  should  differ  from  three  others  on  its  construction  was 
prima  fdde  evidence  that  it  could  not  be  very  clear ;  but  it 
so  happened  that  in  Ooldstrum  v.  Tallerman,  18  Q.  B.  D.,  to 
which  Lord  Esher,  M.R.,  himself  had  been  a  party,  the  Court 
of  Appeal  had  decided  that  such  a  difference  of  opinion 
among  judges  had  no  such  result  Bowen,  L.J.,  tried  to 
soften  the  blow  by  ascribing  the  difference  of  opinion  between 
the  Court  of  Appeal  and  the  Divisional  Court  to  the  fact  that 
the  Court  of  Appeal  had  the  case  of  Ooldstrum  v.  Tallerman 
in  their  minds,  which  the  Court  below  had  not;  yet  the 
reporter,  with  a  brutal  regard  for  accuracy,  is  careful  to  state 
in  a  footnote  that  that  case  was  cited  to  the  Divisional 
Court:  perhaps  the  true  explanation  of  the  decision  of  the 
Divisional  Court  is  to  be  found  in  the  fact  that  the  mortgage 
bore  interest  at  the  modest  rate  of  60  per  cent  per  annum; 
and  it  was,  as  Carlyle  would  say,  a  case  of  "approximate 
justice  striving  to  accomplish  itself  in  one  way  or  another." 
As  an  instance  of  the  marvellous  persistency  of  litigants,  and 
the  occasional  apparent  obtuseness  of  the  ablest  judges,  and 
the  indiscretion  of  law  reporters,  the  case  in  question  is  a 
striking  instance. — Canada  Law  Joumai. 


A  LEADING  barrister  of  New  South  Wales  recently  per- 
petrated a  delightful  bull.  "Gentlemen  of  the  jury,"  he 
thundered,  "  the  case  for  the  Crown  is  a  mere  skeleton, — a 
mere  skeleton,  gentlemen,  for,  as  I  shall  presently  show  you, 
it  has  neither  flesh,  blood,  nor  bones  in  it"  In  the  adjoining 
colony  of  Victoria,  Sir  Bryan  O'Loghlen,  M.P.,  who  has  a 
national  right  to  indulge  in  this  sort  of  thing,  gravely  told  the 
Supreme  Court  that  "  a  verbal  agreement  is  not  worth  the 
paper  it's  written  on." — Irish  Law  Times. 


206 


THE  MONTH. 


Justices  of  the  Pectce. — In  the  House  of  Commons,  on  10th 
March,  Mr.  Seale-Hayne  asked  the  First  Lord  of  the  Treasury 
whether,  having  regard  to  the  dissatisfaction  which  exists  in 
certain  quarters  with  reference  to  the  present  method  of 
appointment,  and  the  required  property  qualification  of 
justices  of  the  peace,  he  will  consent  to  the  appointment 
of  a  Select  Committee  to  investigate  the  causes  of  this  dis- 
satisfaction, to  which  the  Bills  dealing  with  these  subjects, 
now  before  Parliament,  may  be  referred. — Mr.  W.  H.  Smith: 
The  question  of  abolishing  the  property  qualification  required 
by  law  for  justices  of  the  peace  has  recently  been  discussed 
in  the  House  of  Lords,  and  a  Bill  for  such  abolition  was 
rejected  on  the  second  reading.  Under  these  circumstances, 
the  hon.  member  will  understand  that  I  cannot  give  such 
consent  as  he  wishes.  I  am  not  aware  of  the  existence  of 
dissatisfaction  such  as  the  question  suggests. 

#     # 
# 

Frospeduses  and  the  Directors'  Liability  Act, — ^A  new  device 
has  been  discovered  by  the  draughtsmen  of  prospectuses.  It 
has  for  some  time  past  been  customary  to  insert  in  pro- 
spectuses a  clause  to  the  effect  that  applicants  for  shares 
waive  all  claims  against  directors  for  infringements  of  sea 
38  of  the  Companies  Act  1867,  which  requires  all  contracts 
entered  into  on  behalf  of  the  company  to  be  specified.  The 
validity  of  such  clauses  has  been  declared  to  be  very  doubtful 
on  the  high  authority  of  Lord  Justice  Lindley  ("  Companies," 
5th  ed.  1889,  p.  92).  However,  Mr.  Buckley,  Q.C.,  seems 
to  think  the  clause  valid,  for  he  says  it  is  in  many  cases  quite 
necessary,  and  submits  that  it  is  "  a  valid  abnegation  of  the 
right  to  sue  in  respect  of  this  cause  of  action  "  ("  Companies," 
5th  ed.  1887,  p.  542).  Be  this  as  it  may,  the  new  clause 
which  is  now  added  is  still  more  startling.  Now  we  read 
that  "  applicants  for  shares  shall  also  be  deemed  absolutely 
to  waive  all  rights  of  compensation  under  the  Directors' 
Liability  Act  1890."  If  this  means  anything,  it  means  that 
when  the  directors  of  a  company  have  committed  a  fraud, 
which  is,  of  course,  unknown  to  the  applicant  for  shares  when 
he  makes  his  application,  the  mere  fact  of  his  having  signed 
the  application  appended  to  a  prospectus  containing  the  novel 
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clause  is  sufficient  to  debar  him  from  obtaining  anj  of  the 
relief  afforded  by  the  Directors'  Liability  Act  It  is  quite 
another  thing  to  say  that  the  applicant  abnegates  his  claim  to 
such  relief  after  he  obtains  full  knowledge  of  the  facts  con- 
stituting the  fraud.  This  might  very  well  be  the  case.  It  is 
difficult  to  believe  that  in  the  former  case  he  would  be  denied 
the  benefit  of  the  new  Act.  And  whether  he  is  or  not,  it  is 
tolerably  clear  that  the  company's  right  of  action  against  its 
directors  or  promoters  for  their  fraudulent  statements  would 
remain  intact. 

Pkmt  V.  PaUs. — ^Revising  barristers  will  read  with  some 
interest  the  case  of  PlarU  (app.)  v.  Potts  (resp.)  (63  L.  T.  Hep. 
N.  S.  730),  which  raises  a  somewhat  important  question  as  to 
the  power  of  a  revising  barrister  to  amend  the  description 
of  a  voter's  qualification.  Priestly  Aked's  name  was  on  the 
list  of  ownership  electors  for  the  Altrincham  Division  of 
Cheshire,  and  John  Plant  duly  objected  to  it  remaining  there. 
The  nature  of  Aked's  qualification  was  stated  in  the  third 
column  of  the  list  to  be  "  freehold  house,"  whereas  it  was 
proved  that  the  house  in  question  was  leasehold  and  not 
freehold,  and  that  Aked's  interest  only  constituted  a  qualifica- 
tion of  a  leasehold  nature.  It  scenes  not  to  have  been  denied 
that  Plant's  objection  must  succeed,  unless  the  list  were 
amended  by  altering  the  word  freehold  to  leasehold  in  the 
third  column.  The  revising  barrister  came  to  the  conclusion 
that  the  Parliamentary  and  Municipal  Begistration  Act  of 
1878,  extended  to  ownership  voters  in  counties  by  48  Vict 
c  15,  had  enlarged  the  power  of  amendment,  and  that  the 
case  came  within  sec.  28,  sub-sec.  12,  of  that  Act  He 
therefore  altered  the  list,  changed  the  word  "  freehold  "  in  the 
third  column  into  "  leasehold,"  and  retained  Priestly  Aked's 
name  on  the  list  A  case  was  stated  for  the  Queen's  Bench 
Division,  and  Justices  Williams  and  Lawrance  erased  Priestly 
Aked's  name  from  the  list  against  the  judgment  of  Mr.  Justice 
Grantham.  On  appeal  by  the  Clerk  of  the  County  Council 
of  Cheshire,  the  decision  was  upheld,  and  Priestly  Aked's 
name  remained  erased  from  the  list  The  true  construction 
of  the  Acts  were  pointed  out  in  Faskett  v.  Kaufman  (54 
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L  T.  Eep.  N.  S.  64),  where  it  was  held  that  under  sub-sec 
12  a  revising  barrister  could  amend  an  insufficient  or 
inaccurate  description  in  the  third  column,  but  that  if  the 
ilescription  in  the  third  column  did  describe  sufficiently  and 
accurately  a  qualification  known  to  the  law,  then,  by  virtue  of 
the  proviso  in  sub-sec.  13,  the  revising  barrister  could  not 
alter  that  sufficient  description  into  another  sufficient  descrip- 
tion of  another  qualification.  In  other  words,  if  a  description 
is  merely  inaccurate  or  insufficient,  it  may  perhaps  be  altered ; 
but  a*^  revising  barrister  has  no  power  to  alter  the  description 
given  in  the  list  into  a  description  of  another  and  different 
qualification.  No  doubt,  in  boroughs,  if  a  proper  declaration 
is  made,  though  not  otherwise,  it  may  be  possible  to  amend  a 
wrong  description  in  the  third  column.  In  counties,  however, 
there  is  no  power  to  alter  the  description  at  all ;  but  a  new 
claim  must  be  made  by  the  person  whose  qualification  has 
been  wrongly  described.  A  good  deal  of  the  trouble  seems  to 
have  arisen  owing  to  the  insertion  of  the  words  "  except  as 
herein  provided"  in  the  Act  of  1878 — ^words  harmless  in 
themselves,  but  which,  under  the  circumstances,  seem  to 
have  had  no  meaning  at  all,  and  only  became  a  puzzle. — Law 
Times, 


1?cvicw0* 


The  Practice  of  the  Sheriff  Courts  of  Scotland  in  Civil  Causes, 
By  John  Dove  Wilson,  LLC,  Advocate.  Fourth  Edi- 
tion. By  J.  C.  Dove  Wilson,  M.A,  LL.B.,  Advocate. 
Edinburgh:  Bell  &  Bradfute.      1891. 

On  the  appearance  of  a  new  edition  of  a  work  which  has 
taken  and  maintained  so  unquestioned  a  place  in  the  libraries 
of  practitioners  as  Mr.  Dove  Wilson's  Sheriff  Court  Practice,  it 
would  be  superfluous  to  do  more  than  state  that  the  revision 
has  been  well  and  accurately  done.  The  materials  to  be 
given  effect  to  are  plentiful ;  and  we  congratulate  Mr.  J.  C. 
Dove  Wilson  on  the  manner  in  which  he  has  brought  the 
work  up  to  date. 

I 
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I7ie  Law  relating  to  the  Property  of  Married  Persons  ;  with  an 
Appendix  of  StattUes  and  Notes.  By  David  Murray, 
M^,  LLD.,  Glasg.,  Member  of  the  Faculty  of  Procur- 
ators in  Glasgow.    Glasgow:  Maclehose  &  Sons.     1891. 

The  field  which  Mr.  Murray  has  chosen  is  not  altogether 
untilled,  but  it  is  one  in  which  much  remains  to  be  done. 
The  present  treatise  is  a  successful  attempt  to  state  clearly, 
and  with  reasonable  brevity,  this  branch  of  marriage  law  as  it 
stands  to-day.  A  useful  element  in  the  work  is  an  Appendix 
of  Statutes,  with  Notes. 


Principles  of  the  English  Law  of  Contract  and  of  Agency  in  its 
relation  to  Contract.  By  Sir  William  R  Anson,  Bart., 
D.C.L,  of  the  Inner  Temple,  Barrister-at-Law,  Warden  of 
All  Souls'  College,  Oxford.  Sixth  Edition.  Clarendon 
Press,  Oxford. 

This  is  one  of  those  legal  text-books  which  hold  a  position 
in  the  first  mnk,  though  originally  composed  from  the  point 
of  view  of  a  teacher  rather  than  a  practitioner,  and  for  the 
use  of  students  rather  than  of  full-fledged  lawyers.  This 
eminence  is  due  to  two  characteristics  which  the  work  pos- 
sesses in  a  high  degree — ^namely,  bold  statement  of  general 
principles,  and  completeness  of  view.  In  more  elaborate 
treatises  of  the  "  practical "  order,  the  former  of  these  charac- 
teristics is  only  too  apt  to  be  lost  amid  perplexity  of  detail, 
while  in  "  elementary "  treatises  the  enforcement  of  leading 
maxims  is  not  unlikely  to  obscure  the  systematic  unity  of  the 
whole  subject.  Sir  William  Anson  wrote  expressly  to  avoid 
both  Scylla  and  Charybdis,  and  the  measure  of  his  success 
may  be  learned,  in  some  degree,  from  the  fact  that  he  has 
lived  to  bring  out  a  sixth  edition.  The  chapters  on  Oflfer  and 
Acceptance,  and  certain  others,  have  been  entirely  re- written, 
and  the  whole  book  is  brought  thoroughly  abreast  of  the 
current  reports,  including  those  of  the  Times  and  Law  Times, 
with  regard  to  which  the  learned  author  says  in  his  preface  : 
*"  I  do  not  feel  compelled  to  apologise  for  this  diversity  of 
references.     The  apology  should  come  from  the  editors  of  the 
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Law  Bepoits,  whose  selection  of  cases  and  manner  of  reporting 
are  a  grievance  to  all  concerned  in  the  study  or  practice  of 
the  law." 


Manual  of  the  JSlectians  (Scot)  (Corrupt  and  Illegal  Pradiees) 
Act  1890,  ranth  relative  Act  of  Sederunt,  and  Appendix 
containing  the  Acts  of  1883  and  1885,  loith  Index.  By 
J.  Edward  Graham,  Advocate.  Edinburgh :  Blackwood 
ASons.     1891. 

The  statutes  named  in  the  title  will  be  found  in  a  convenient 
form  in  this  little  book ;  and  Mr.  Graham  introduces  them  by 
a  well-arranged  analysis  of  the  Act  of  last  year.  The  Acts, 
we  need  scarcely  say,  are  of  considerable  importance,  and 
when  elections  come  upon  us  they  have  a  wide  part  to  play. 
We  can  recommend  Mr.  Graham's  Manual  to  all  who  would 
avoid  the  pains  and  penalties  of  their  infringement. 


£ngli0b  Becieiona. 


February— March. 

{All  current  English  decisions  likely  to  throw  ligM  upon  any  point  of 
Scottish  law  or  practice,  are  here  r^rted,) 

Will. — Construction — Oift  during  widowhood — Gift  over  on  death, 
— J.  T.  devised  all  his  real  estate  to  his  wife  for  her  life  if  she 
should  so  long  remain  his  widow,  and  he  gave  his  real  estate 
subject  to  her  interest  and  his  personal  estate  to  trustees  upon 
trust  for  sale  and  conversion,  and  to  pay  the  income  to  his  wift; 
■luring  her  life  or  until  she  should  marry  again;  aud  from  and 
immediately  after  the  decease  of  his  said  wife,  upon  trust  thereout 
to  pay  the  legacies  thereinafter  given,  all  which  said  legacies, 
although  the  payment  thereof  was  postponed  until  after  the  decease 
of  his  said  wife,  the  testator  directed  should  be  deemed  and  taken 
as  vested  immediately  on  his  own  decease.  The  testator  made  a 
codicil  to  his  will,  whereby  from  and  after  the  death  of  his  said 
wife  he  gave  and  bequeathed  further  legacies  to  some  of  the 
legatees  named  in  the  will,  and  revoked  certain  legacies  given  by 
his  will  and  substituted  other  legacies  therefor.  The  testator  died 
in  1875,  and  his  widow  mamed  again  in  1890.  Held  (by  Mr. 
Justice  North),  that  there  was  enough  in  the  will  to  show  Uiat  the 
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testator  intended  the  legatees  to  take  on  the  determination  of  the 
wife's  interest^  and  that  the  legacies  given  by  the  will  and  the 
substituted  l^acies  given  bj  the  codicil  were  payable  upon  her 
second  marriage,  but  that  the  additional  legacies  given  by  the 
codicil  were  only  payable  on  her  deaUi. — Be  TredweU  ;  Jaffray  v. 
TredwM,  High  Ct,  Ch,  Div.,  1  February. 

Mastsr  and  Servant. — AgrumaU  by  servant  to  "give  the  whole 
of  hie  time"  to  the  business  of  his  master — Injunction  to  restrain  servant 
from  entering  inio  a  rival  business. — The  phunti£f  company  was  incor- 
porated in  1883  for  the  purpose  of  working  a  patent  process  fur 
carbonisation  of  coal  and  coal  shale,  and  the  treatment  of  coal  gas 
for  obtaining  benzole,  solvent  naphtha,  and  the  like.  In  1885,  the 
defendant^  who  had  a  special  knowledge  of  the  business  so  carried 
on  by  the  company,  entered  their  service  for  five  years  as  manager 
of  theur  works,  under  an  agreement  dated  in  September  1885.  In 
1889,  when  the  term  of  five  years  was  about  to  expire,  a  further 
agreement^  dated  July  1889,  was  entered  into.  It  recited  the 
original  agreement^  which  was  varied  by  extending  the  term  of 
management  to  one  of  ten  years  from  September  1885.  It  was 
expressly  provided  by  the  agreement  that  the  manager  should 
'*give  the  whole  of  his  time  to  the  company's  business ; "  he  should 
give  due  diligence  to  the  performance  of  his  duties,  and  should 
conform  to  the  reasonable  requirements  of  the  board  of  directors ; 
and  he  should  reside  within  two  miles  of  the  company's  works. 
In  January  1891  it  came  to  the  knowledge  of  the  plaintiff  company 
that  the  defendant  had  entered  into  a  scheme  for  establishing  in 
the  immediate  neighbourhood  of  the  plaintiff  company's  works  a 
rival  manufacturing  company  for  the  carbonisation  of  coal  under 
the  same  process  as  that  in  use  by  the  plaintifi*  company,  of  which 
rival  company  the  defendant  was  to  be  a  director,  and  was  to 
invest  a  large  sum  as  capital  therein.  Thereupon  the  plaintiff  com- 
pany commenced  an  action  against  the  defendant,  and  a  motion 
was  now  made  for  an  injunction  to  restrain  the  defendant  from 
setting  up  any  business,  or  entering  into  any  agreement,  or  making 
any  engagement  with  any  person  or  company  (other  than  the 
plaintiff  company),  by  which  the  whole  of  the  defendant's  time  would 
cease  to  be  devoted  to  the  business  of  the  plaintiff  company,  or  by 
which  the  defendant  would  be  prevented  from  carrying  out  the 
agreement  of  July  1889,  and,  in  particular,  from  assisting  in  the 
fonnation  of  and  from  becoming  a  director,  manager,  or  agent  of 
any  company  or  partnership  then  or  thereafter  to  be  formed,  for 
the  purpose  of  carrying  on  a  similar  business  and  manufacture  to 
those  carried  on  by  the  plaintiff  company,  until  the  hearing  of  the 
sction  or  further  order.  Held  (by  Mr.  Justice  Kekewich,  on  the 
authority  of  Lumley  v.  Wagner,  1  De  G.  M.  &  6.  604,  and  Mon- 
Uigve  V.  Flocton,  28  L.  R  16  £q.  189),  that  the  plaintiff  company 
^^  entitled  to  an  interim  injunction ;  but  that  the  same  must 
he  limited  to  the  terms  of  the  agreement. — The  fFhitwood  Chemical 
CmpamfUmikd  v.  Hardmanj  High  Ct,  Ch.  Div.,  6  February. 
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NuLUTY. — Undue  puhlicaium  of  banns — False  surname  and  addre^ 
of  husband — }Fife  7wt  privy  to  the  fraud— Refusal  of  decree.— Ttit 
husband  caused  his  baans  to  be  published  in  the  name  of,  and  at 
the  time  of  the  ceremony  of  marriage  signed  the  register  as, 
''James  Joseph  McDonald,  bachelor,  lithographer,  resident  at  time 
of  the  marriage  at  Branston  Street,  Birmingham,  son  of  Thomas 
McDonald,  carpenter,  Branston  Street"  His  real  name  was  Jam^s 
Joseph  McDonnell:  his  father's  name  was  Michael  M'Donnoll, 
police  sergeant,  and  his  residence  Bristol  Road,  Birmingham.  The 
husband  was  nineteen  years  of  age,  and  was  still  under  articles  of 
apprenticeship  at  the  time  of  the  marriage.  He  and  his  father 
were  Roman  Catholics.  The  marriage  was  solemnised  on  29th 
September  1862,  after  publication  of  banns,  at  the  parish  church  of 
All  Saints,  Birmingham.  The  wife  was  fifteen  years  of  age  at  the 
time  of  the  marriage,  and  her  name  and  address  were  said  to  have 
been  correctly  stated  in  the  banns  book,  which  bad  been  lost  or 
destroyed,  and  were  so  entered  upon  the  register.  Her  parents 
were  present  at  the  marriage,  which  was,  however,  kept  secret  from 
the  husband's  family  and  from  his  master.  The  incorrect  name 
and  address  of  the  husband  were  said  to  have  been  given  for  the 
purpose  of  concealing  the  marriage  from  the  husband's  family  and 
from  his  master.  The  cohabitation  only  lasted  for  about  sixteen 
months  from  first  to  last.  The  husband  deserted  his  wife  early  in 
1864,  five  days  after  the  birth  of  their  second  child.  The  wife  saw 
nothing  more  of  him  till  about  1875.  In  1872,  believing  her  hus- 
band to  be  dead,  she  went  through  a  ceremony  of  marriage  in  New 
York  with  John  Wilfred  Tritton,  with  whom  she  had  ever  since 
lived  and  cohabited.  She  now  sought  to  have  the  first  marriage 
annulled.  The  husband  did  not  appear  in  the  proceedings.  EM 
(by  Ml*.  Justice  Jeune),  upon  the  facts,  that  it  was  not  perfectly 
clear  that  the  wife  was  a  consenting  party  and  privy  to  the  mis- 
descriptions upon  the  publication  of  the  banns  and  upon  the 
marriage  register ;  and  that  as,  in  such  a  case  as  this,  in  order  to 
annul  the  marriage,  both  parties  must  be  conclusively  proved  to 
have  knowingly  and  wilfully  participated  in  the  fraudulent  con- 
cealment, this  not  having  been  done  to  the  satisfaction  of  Uie 
Court,  the  petition  must  be  dismissed.  —  McDonald  otherwise 
Churcher  v.  McDonald,  High  Ct.,  Probate,  Divorce,  and  Admiralty 
Div.,  6  February. 

Will. — Construction — Condition  of  sale—Power  to  annul  sole,— 
Testator  appointed  B.,  then  residing  in  Australia,  "  if  and  when  he 
should  return  to  England,"  and  A.,  trustees  and  executors  of  his 
will,  and  devised  a  freehold  estate  to  his  trustees  upon  trust  for 
sale.  B.  never  proved  the  will  or  acted  in  the  trusts,  but  never 
executed  a  disclaimer  of  them.  Some  years  after  the  testator's 
death  he  came  to  England  for  the  benefit  of  his  health,  stayed 
there  six  months,  and  then  returned  to  Australia.  Held  (by  the 
Lord  Chief-Justice  and  Lord  Justices  Lindley  and  Kay),  that  with- 
out laying  down  any  hard-and-fast  rule  as  to  what  length  of  resid- 
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ence  in  England  would  fulfil  such  a  condition,  the  residence  of  B. 
in  England,  having  been  for  a  substantial  time,  was  sufficient  to 
satisfy  the  condition,  and  that  the  unsold  estate  vested  in  B.  A 
condition  of  sale  provided  that  if  the  purchaser  insisted  on  any 
requisition  which  the  vendors  were  unwilling  or  unable  to  comply 
with,  the  vendor  might  annul  the  sale  "notwithstanding  any 
previous  negotiation  or  litigation."  Held,  that  the  words  *'  not- 
withstanding any  previous  Ktigation  "  could  not  be  strained  so  as 
to  include  a  final  judgment  on  the  question  in  dispute,  and  the 
condition  did  not  apply  after  a  judicial  opinion  had  been  given 
adverse  to  the  titla — Be  Arbib  and  Class^  Contract,  Court  of  Appea], 
10  February. 

Ship. — Demurrage — Charier-party — Cesser  clause — BUI  of  lading — 
Belay  caused  by  strikes — Liability  of  consignee  of  cargo. — By  a 
charter-party  it  was  agreed  that  a  vessel  should  proceed  to  a  port 
in  the  Sea  of  Azoff,  and  there  take  on  boaitl  a  cargo  of  wheat,  and 
being  so  loaded  should  proceed  to  a  port  in  the  ifnited  Kingdom 
to  discharge,  the  charterers'  liability  to  cease  when  the  cargo  was 
shipped,  the  owner  or  his  agent  having  an  absolute  lien  on  the 
cargo  for  freight,  dead  freight,  demurrage,  lighterage  at  the  port 
of  discharge  ;  the  1885  bill  of  lading  to  be  used  under  the  charter, 
and  its  conditions  to  form  part  thereof.  The  master  signed  bills 
of  lading  for  the  cargo  in  the  form  prescribed  by  the  charter-party, 
but  they  contained  no  reference  to  the  charter-party,  nor  any 
exemption  which  would  relieve  the  receivers  of  the  cargo  from  loss 
occasioned  by  strikes.  The  bills  of  lading  stated  that  the  goods 
were  to  be  applied  for  within  twenty-four  hours  of  the  ship's 
arrival  and  reporting  at  the  Custom-house,  otherwise  the  master 
was  to  be  at  liberty  to  put  into  lighters,  and  land  the  same  at  the 
risk  and  expense  of  the  owners.  The  vessel  arrived  in  London  on 
August  14,  and  the  discharge  of  the  cargo  proceeded  from  the  15th 
down  to  the  20th,  when  a  strike  occurred  among  the  dock  people 
who  were  employed  by  the  consignee  of  the  cargo  to  discharge 
the  vessel.  In  consequence  of  the  strike,  the  discharge  of  the 
vessel  was  not  completed  until  September  18.  The  shipowner 
sued  the  charterer  and  the  consignee  of  the  cargo  for  demurrage 
and  damages  for  the  detention  of  the  vessel.  Hekl  (by  Mr.  Justice 
Mathew),  that  under  the  cesser  clause  above  set  out,  the  liability 
of  the  charterers  ceased  upon  the  arrival  of  the  vessel  at  the  port 
of  discharge,  but  that  the  consignees  of  the  cargo  were  liable,  as 
they  had  not  discharged  the  vessel  within  a  reasonable  time. — 
Hide  V.  Bodocanachi  ar^  others,  High  Ct.,  Q.  B.  Div.,  11  February. 

Evidence. — Promissory  note  —  Insufficient  stamp  duty  —  Stamp 
Ad  1870  (33  d:  34  Vict.  c.  97).— The  defendant  in  an  action 
claimed  to  have  made  certain  advances,  and  he  tendered  as  evid- 
ence of  one  of  the  loans  a  promissory  note  for  £40,  which  was 
stamped  with  a  penny  stamp  only.  The  plaintiff  objected  that  a  pro- 
niissory  note  stamped  with  a  penny  stamp  only  was  not  admissible 
as  evidence  of  the  receipt  of  the  money.    The  defendant  admitted 
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that  the  document  was  a  promissory  note,  and  insufficiently 
stamped  as  such,  hut  he  contended  that,  although  it  could  not  be 
admitted  as  a  promissory  note,  it  ought  to  be  ad^tted  as  evidence 
of  the  receipt  of  the  money.  Held  (by  Mr.  Justice  Kekewich), 
that  the  receipt  of  the  money  was  of  the  essence  of  the  promifisory 
note,  and  that  to  admit  it  as  evidence  of  the  loan  would  not  be  to 
admit  it  for  collateral  purposes,  but  would  be  making  it  available 
in  the  very  way  that  the  Stamp  Act  1870  said  should  not  be 
done ;  therefore,  that  the  Court  was  bound  to  reject  it  as  evidence. 
—Ashling  v.  Bom,  High  Ct,  Ch.  Div.,  12  February. 

Trade  Mark. — BegistrcUion — Fraudulent  user  of  old  mark—New 
markr-PaJterUs,  Designs,  and  Trade  Marks  Ad  1883  (46  d  47  Vid, 
c.  57). — Held  (by  Mr.  Justice  Romer),  that  where  an  applicant 
seeks  to  have  a  trade  mark  registered  as  a  new  mark,  but  has 
previously  used  substantially  the  same  mark  with  the  addition  of 
certain  words  which  made  the  user  fraudulent,  he  is  not  entitled  to 
have  such  new  mark  registered,  omitting  the  objectionable  words, 
so  as  to  enable  the  applicant  to  obtain  the  benefit  of  the  old 
fraudulent  user.— ^  FuevUe's  Trade  Marks,  High  Ct,  Ch.  Div.,  12 
February. 

Local  AxTTHORiTY. — Raies — Liability  far  old  deU. — In  the  year 
1885,  the  plaintiff.  Lord  Jersey,  obtained  an  injunction  restraining 
the  defendants,  the  Uxbridge  Union  Rural  Sanitarv  Authority, 
from  discharging  sewage  into  a  certain  watercourse,  and  the  sanitary 
authority  were  ordered  to  pay  the  costs  of  the  action.  No  step 
was  taken  towards  taxing  or  obtaining  payment  of  the  costs 
until  April  1890,  when  the  plaintiff  had  his  biU  of  costs  taxed,  and 
by  the  taxing  master's  certiticate,  dated  the  25th  April  1890,  they 
were  certified  at  the  sum  of  £633,  2s.  lOd.  On  7th  August  1890, 
Lord  Jersey  obtained  a  garnishee  order  nisi  attaching  certain  sums 
in  the  hands  of  the  treasurer  of  the  sanitary  authority.  This  was 
discharged  on  motion  before  the  Vacation  judge,  upon  the  ground 
that  the  sums  in  question  being  raised  by  rates  to  meet  the  expenses 
of  the  year  1890,  could  not  be  made  liable  for  a  judgment  obtained 
in  1885.  On  the  22nd  January  1891,  Lord  Jersey  issued  an 
elegit  to  extend  the  lands  of  the  defendants.  The  defendants  now 
moved  to  set  aside  that  writ,  on  the  ground  that  execution  could 
not  be  issued  in  respect  of  a  debt  which  the  defendants  could  not 
lawfully  pay.  Held  (by  Mr.  Justice  Stirling),  that  the  motion  was 
premature.  It  had  no  doubt  been  rightly  decided  by  the  Vacation 
judge  that  the  plaintiff  was  not  entitled  to  be  paid  out  of  the  rates 
or  money  representing  the  rates  of  a  subsequent  year.  It  could 
not,  however,  be  assumed  that  there  was  no  property  which  could 
be  made  available  to  satisfy  the  claim.  It  was  quite  possible  that 
the  defendants  possessed  land  which  would  be  available  for  pay- 
ment of  the  debt,  and  it  would  not,  therefore,  be  right  to  set  aside 
the  writ  and  prevent  an  inquiry  by  the  Sheriff  as  to  what  property 
the  defendants  had.     The  motion  must,  therefore,  be  dismissed 
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with  costs. — Lord  JeruyY.  UxbrUge  Union  Rural  SanUary  AuJthorUy^ 
High  Ct,  Ch.  Div.,  13  February. 

Company. — Caniribuiory — Shares  issued  as  fully  paid  up — Notiee — 
Principal  and  Agent. — ^Application  by  the  official  Uqiiidator  to  settle 
the  executors  of  M.  on  the  list  of  contributories  of  the  Halifax 
Sugar  Eefining  Company  in  respect  of  1200  shares  transferred  to 
him  on  January  31,  1885.  The  shares  in  question  were  originally 
allotted  as  fully  paid  up  to  or  in  trust  for  members  of  the  firm  of 
S.  &  Co.,  but  no  contract  as  to  their  being  issued  as  fully  paid  up 
was  ever  registered  under  sec.  25  of  the  Companies  Act  1867. 
In  March  1884,  M.,  having  been  asked  to  take  shares  in  the  com- 
pany, employed  the  head  clerk  of  the  firm  in  which  he  was  a  partner 
to  investigate  the  financial  position  of  the  company.  In  the  course 
of  that  investigation  the  clerk  became  acquainted  with  the  fact  that 
the  shares  of  S.  &  Co.  had  been  issued  as  fully  paid  up.  In  con- 
sequence of  this  investigation,  M.  on  March  14  agreed  to  take  a 
number  of  shares  in  the  company,  as  to  which  no  question  arose  in 
the  present  case.  In  May  following,  the  shares  issued  to  S.  &  Co., 
together  with  a  number  of  other  securities,  were  charged  to 
M.  Brothers,  of  which  firm  M.  was  a  member,  as  security  for  an 
advance  of  £30,000 ;  and  on  January  31,  1885,  the  shares  in  ques- 
tion were  by  arrangement  transferred  into  the  name  of  M.  Held 
(by  Lords  Justices  Lindley,  Lopes,  and  Kay,  affirmiog  judgment  of 
Mr.  Justice  Stirling),  that  though  M.  himself  might  not  have  had 
knowledge  that  the  shares  were  not  fully  paid  up,  yet  his  agent's 
knowledge  must  be  imputed  to  him,  and  his  executors  had  been 
properly  put  on  the  list  of  contributories. — Be  Halifax  Sugar 
Refining  Company^  Court  of  Appeal,  13  February. 

DivoRCB. — Custody  of  children — Misconduct  on  part  ofpetiHoner, — 
In  1888,  in  an  undefended  suit,  the  wife  obtained  a  decree  for 
divorce  on  the  grounds  of  her  husband's  adultery  and  cruelty,  and 
the  custody  of  the  children,  a  boy  and  a  girl,  was  given  to  the 
petitioner ;  but  she  took  no  step  to  enforce  the  order  with  respect 
to  the  boy,  who  always  remained  in  the  custody  and  control  of  the 
respondeot.  The  decree  was  in  due  course  made  absolute,  and  on 
the  18th  February  1889,  an  order,  by  consent,  was  made  for  the 
payment  of  £75  a  year  by  the  respondent  to  the  petitioner  for  her 
maintenance.  In  December  1890  the  respondent  filed  a  notice  of 
motion,  which  was  duly  served  upon  the  petitioner,  asking  that  the 
order  for  custody  should  be  rescinded,  and  also  that  the  order  for 
maintenance  should  be  either  varied  or  rescinded.  The  motion 
was,  by  consent,  adjourned  over  the  Christmas  vacation,  and  on 
the  13th  January  in  the  present  year,  Sir  Charles  Parker  Butt 
ordered  the  whole  matter  to  be  referred  to  one  of  the  reristrars  of 
this  division  for  inquiry  and  report.  The  registrar  found  that  the 
petitioner  was  not  a  fit  and  proper  person  to  have  the  custody  of 
the  child  Maud,  and  he  reported  that  he  considered  it  would  be 
for  the  said  child's  benefit  that  she  should  be  entrusted  to  the 
custody  of  her  father,  who  had  married  a  lady  in  no  wise  connected 
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with  the  divorce  proceedings,  and  who  was  vouched  for  by  several 
deponents  as  a  person  who  might  safely  and  properly  be  entnuted 
\vith  the  custody  of  a  child  of  either  sex.  The  registrar,  howeyer, 
did  not  feel  justified  in  recommending  that  this  should  be  done,  in 
view  of  the  practice  of  the  Court  in  such  cases,  and  of  the  absence 
of  authority.  The  petitioner  was  not  represented  before  the 
registrar,  nor  upon  this  motion.  Mr.  Justice  Jeune,  being  satis- 
fied that  the  petitioner  was  a  person  unfit  to  retain  the  custody  of 
the  child,  and  that  the  best  thing  to  be  done  in  the  interests  of  the 
said  child,  was  to  hand  her  over  to  her  father,  rescinded  the 
I  original  order  for  custody,  and  made  a  fresh  order,  giving  the 

(  respondent  the  custody  of  the  children.      He,  however,  in  the 

{  absence  of  evidence  to  show  that  the  allowance  of  £75  a  year  was, 

in  fact,  more  than  one-third  of  the  joint  income  of  the  petitioner 
and  respondent,  declined  to  vary  or  rescind,  upon  motion,  the  order 
for  maintenance.--;Fia/  v.  fVill,  High  Ct.,  P.  and  D.  Div.,  17 
February. 

Company. — Winding-up — Memorandum  of  Association — Signature 
^  —Eegistrationr^Companies  Act  1862  (25  <£r  26    Vict.  c.  89),  sees. 

6  and  18. — The  A.  Company  was  registered  in  1888  for  the  purpose 
of  carrying  on  the  business  of  company  promoters.     In  1889  it 
I  brought  out  the  B.  Company.     In  October  and  November  1890 

I  the  company  passed  resolutions  for  a  voluntary  winding-up,  and 

appointed  a  liquidator.     On  the  6th  November  1890  the  winding- 
up  was  ordered  to  be  continued  under  the  supervision  of  the  Court. 
,  This  was  a  petition  by  the  B.  Company,  claiming  to  be  creditors  of 

the  A.  Company,  asking  that  the  A.  Company  might  be  ordered  to 
bo  wound  up  compulsorily.  The  evidence  disclosed  that  the 
memorandum  of  association  of  the  A.  Company  purported  to 
be  signed  by  seven  persons,  including  Albert  Moore,  whereas 
the  evidence  tended  to  show  that  Moore  had  signed  twice,  once  in 
his  own  name  and  once  in  another.  The  actual  number  of  sub- 
scribers to  the  memorandum  being  thus  reduced  to  six,  the  question 
arose  whether  the  Court  had  jurisdiction  to  wind  up  the  so-called 
company,  sec.  6  of  the  Companies  Act  1862  requiring  that  a  com- 
pany subject  to  the  provisions  of  that  Act  must  consist  of  at  least 
seven  persons.  Held  (by  Mr.  Justice  Kekewich),  that  the  certifi- 
oate  of  registration  (sec.  18  of  the  Companies  Act  1862)  cannot  be 
treated  as  conclusive  of  the  fact  that  seven  persons  signed  the 
memorandum  of  association  ;  that  the  company  was  not  incor- 
porated under  the  Companies  Acts,  and  the  petition  must  be 
refused  with  costs. — Re  National  Debenture  and  Assets  Corporation 
Limited,  High  Ct.,  Ch.  Div.,  19  February. 

Navy. — Discipline — Desertion — Resignation — Naval  Discipline  Ad 
of  1866  (29  4r  30  Vict.  c.  109),  sees.  19,  87— Naval  Discipline  Act  of 
IS7S— Naval  Regulations  210  and  211,  1906.— This  was  a  rule  nisi 
for  a  habeas  corpus  on  behalf  of  a  naval  officer,  to  show  cause  why 
be  should  not  be  brought  up  before  the  Court  and  discharged  from 
custody.     In  this  case  the  question  raised  was,  whether  a  naval 
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officer,  who  leaves  the  service  without  his  resignation  being  accepted 
bj  the  Admiralty,  is  liable  to  a  charge  of  desertion  nnder  the  Naval 
Discipline  Act.  The  application  in  the  present  case  was  on  the 
part  of  an  engineer  of  the  Boyal  Navy  for  a  writ  of  habeas  corpus 
to  the  captain  of  Her  Majesty*  ship,  on  board  which  the  applicant 
was  detained  in  custody  to  take  his  trial  by  naval  court-martial  on 
the  charge  of  desertion,  for  his  discharge  from  such  custody,  on  the 
grouod  uiat  his  name  was  not  borne  on  the  books  of  any  ship  of 
Her  Majesty  in  commission,  and  that  therefore  he  was  not  subject 
to  the  Naval  Discipline  Act.  Held  by  Mr.  Justice  Cave,  and  Mr. 
Justice  Lawrance,  came  to  the  conclusion,  under  the  circumstances, 
that  the  writ  must  go. — Re  Hearson;  High  Ct,  Q.  B.  Div.,  20 
February. 

CJOMPANY.  —  Winding-up  —  Liquidator  —  Negligence  —  Trustee  or 
agent, — The  plaintiff  was  a  shareholder  in  a  company.  The 
company  was  voluntarily  wound  up  by  a  resolution  passed  in  1888, 
and  a  new  company  for  the  same  purposes  was  registered  in  1889. 
Under  the  reconstruction  scheme  the  plaintiff  was. en  titled  to  have 
certain  shares  in  the  new  company.  The  shares  in  the  new 
company  rose  in  value,  and  subsequently  fell,  the  liquidator  not 
having  in  the  meantime  handed  over  to  the  plaintiff  his  shares. 
The  phuntiff  brought  an  action  against  the  liquidator  claiming 
damages  for  his  delay  in  delivering  up  the  shares,  it  being 
contended  that  the  liquidator  was  in  the  position  of  a  trustee  for 
the  plaintiff.  There  was  no  fraud  or  nuda  fides,  or  wilful  refusal  to 
deUver  up  the  shares  on  the  part  of  the  liquidator,  but,  in  the 
view  of  the  CJourt,  merely  a  mistake.  Held  (by  Mr.  Justice  Eomer), 
that  the  liquidator  was  not  a  trustee  for  the  plaintiff  in  such  a 
sense  as  to  make  him  liable  in  damages  for  negligence  apart  from 
personal  misconduct,  but  rather  the  agent  of  the  company  for 
distributing  the  assets. — Knowles  v.  Scott,  High  Ct.,  Ch.  Div.,  20 
February. 

Bank. — Account  opened  by  promoters  of  an  EzhiUHon — Overdraft — 
Liability  of  promoters. — In  April  1888,  six  gentlemen,  desirous  of 
promoting  a  proposed  Irish  Exhibition  in  London,  opened  an 
account  at  a  bank  in  the  name  of,  and  as  representing,  the  Council 
of  the  Exhibition.  Que  of  these  gentlemen  acted  as  honorary 
secretary  to  the  Exhibition,  and  wrote  a  letter  to  the  bank,  sending 
the  signatures  of  the  six  gentlemen  "  authorised  to  draw  upon  the 
account  of  the  Council  of  the  Irish  Exhibition,"  and  stating  that 
two  signatures  on  each  cheque,  in  addition  to  his  own,  were  neces- 
sary. The  account  was  opened,  and  overdrawn  almost  immediately. 
The  Exhibition  was  not  incorporated  at  this  time,  but  in  June 
1888  it  was  registered  as  a  company.  As  the  account  remained 
considerably  overdrawn,  the  bank  required  some  security,  and  a 
correspondence  followed.  In  one  letter  the  bank  desired  to  be 
furnished  with  a  personal  guarantee  of  the  members  of  the  Council. 
The  Exhibition  having  gone  into  liquidation,  the  bank  sought  to 
make  the  six  promoters  personally  liable  for  an  overdraft  of  about 
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£4000.  Mr.  Justice  Kekewich  held  that,  as  the  bank  looked  prim- 
arily to  the  money  subscribed  by  the  public  for  the  repayment  of 
their  advances,  and  did  not,  at  the  time  when  the  account  was 
opened,  contemplate  the  personal  liability  of  the  promoters,  these 

fentlemen  could  not  be  made  personally  liable  for  the  overdraft 
Tdd  (by  Lords  Justices  Lindley,  Lopes,  and  ELay),  that  by  the 
opening  of  the  account  and  the  overdraft,  which  at  once  took  place, 
the  ordinary  relations  of  debtor  and  creditor  must  be  presumed  to 
have  been  established  between  the  bank  and  the  gentlemen  by 
whom  the  account  was  opened ;  that  it  had  not  been  shown  that 
the  bank  intended  to  give  credit  to  the  Exhibition  only  ;  and  that 
these  gentlemen  were  therefore  jointly  liable  for  the  overdraft— 
GouUs  ^  Co,  V.  the  Irish  Exhibition  in  London,  Court  of  Appeal,  26 
February. 

Married  Women. — Costs — Arrears  of  income — AniidpaHon— 
Married  Women's  Property  Ad  1882. — ^An  action  was  brought  in 
1867  for  the  administration  of  the  estate  of  a  testator,  under  whose 
will  a  married  woman  was  entitled  to  a  share  of  the  income  for 
life,  with  restraint  upon  anticipation.  A  summons  was,  in  February 
1890,  taken  out  by  the  married  woman  against  the  trustees  of  the 
will  On  the  16th  July  1890  this  summons  was  dismissed  witii 
costs  against  her.  The  order  limited  execution  to  separate  property 
of  the  married  woman  not  subject  to  any  restraint.  A  summons 
was  then  taken  out  by  the  trustees  for  liberty  to  retain  the  amount 
of  such  costs  out  of  certain  income  in  their  hands  which  had 
accrued  after  the  issue  of  the  summons,  but  previous  to  the  date  of 
the  order.  It  was  argued  on  behalf  of  the  married  woman  that  the 
income,  having  been  received  since  the  date  of  the  issae  of  the 
summons  by  her,  was  subject  to  restraint  upon  anticipation,  and, 
upon  the  authority  of  Re  Glanville  ;  Ellis  v.  Johnston,  31  Ch.  DW. 
532,  could  not  be  retained  by  the  trustees.  Held  (by  Lords 
Justices  Lindley  and  Kay),  that  the  date  of  the  order  in  the  action 
was  the  date  to  be  looked  at ;  that  the  present  case  differed  from 
Re  OlanvUle;  Ellis  v.  Johnston,  which  was  not  a  case  under  the 
Married  Women's  Property  Act  1882,  that  the  property  sought 
to  be  charged  in  the  present  case  was  property  such  as  the  married 
woman  herself  could  have  validly  charged  at  the  date  of  the  order, 
and  that  therefore  it  was  chargeable  with  the  costs  of  the  trostees. 
— Cox  V.  Bennett,  Court  of  Appeal,  26  February. 

Damage. — Collision — Mersey  Docks  and  Harbour  Board — CaufUy 
Cowrt — Costs — County  Courts  Admiralty  Jurisdiction  Act  1868  (31  <J- 
32  Vict,  c,  71),  sec.  3 — County  Courts  Admiralty  Jurisdiction  Amend- 
mmt  Act  1869  (32  ^  33  Fict.  c.  51),  sec  4.— By  sec.  3  of  the  County 
Courts  Admiralty  Jurisdiction  Act  1868,  "Any  County  Court 
having  Admiralty  jurisdiction  shall  have  jurisdiction,  and  all 
powers  and  authorities  relating  thereto,  to  try  and  determine, 
subject  and  according  to  the  provisions  of  this  Act,  the  following 
causes  (in  this  Act  referred  to  as  Admiralty  causes) :  (3)  As  to  any 
claim  for  damage  to  cargo,  or  damage  by  collision — any  cause  in 
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which  the  amount  claimed  does  not  exceed  three  hundred  pounds." 
By  sec.  4  of  the  County  Courts  Admiralty  Jurisdiction  Amendment 
Act  1869,  "The  third  section  of  the  County  Courts  Admiralty 
Jurisdiction  Act  1868  shall  extend  and  apply  to  all.  claims  for 
damage  to  ships,  whether  by  collision  or  otherwise,  when  the 
amount  claimed  does  not  exceed  three  hundred  pounds."  The 
plaintiffs'  ship  the  Z,  was  damaged  whilst  in  a  dock  belongrng  to 
the  Mersey  Docks  and  Harbour  Board,  by  the  negligence  of  their 
officials.  The  plaintiffs  claim  £220.  The  plaintiffs  sued  the  Dock 
Board  in  the  Admiralty  Division  to  recover  this  amount.  Mr. 
Justice  Butt  gave  judgment  for  the  plaintiffs,  but  refused  to  give 
them  any  costs,  holding  that  the  damage  complained  of  was  damage 
to  a  ship,  "  by  collision  or  otherwise,"  within  the  meaning  of  sec.  4 
of  the  County  Courts  Admiralty  Jurisdiction  Amendment  Act 
1869,  and  therefore  that  the  action  could  and  ought,  in  the  circum- 
stances, to  have  been  brought  on  the  Admiralty  side  of  the  County 
Court. — Turner  v.  Mersey  Docks  and  Harbour  Boards  High  Ct.,  Adm. 
Div.,  26  February. 

Private  Document. — Report  on  mining  property — Limited  pub- 
lication — Injunction, — K.,  a  mining  engineer,  having  made  a  reporc 
of  a  mining  property  in  Hungary,  agreed  with  D.,  who  was 
interested  in  the  formation  of  a  proposed  company,  that  D.  might 
print  the  report  and  show  it  to  a  syndicate.  It  was  also  agreed 
between  them  that,  if  the  syndicate  determined  to  proceed,  and 
published  the  report,  or  otherwise  made  use  thereof,  K.  should  be 
paid  therefor  £1000 ;  but  that,  if  the  foundation  of  the  company 
was  not  proceeded  with,  the  report  should  be  returned  to  K.  D. 
had  100  copies  of  the  report  printed,  and  given  to  some  members  of 
the  syndicate  and  one  or  two  others.  The  formation  of  the  com- 
pany was  subsequently  abandoned.  A  new  company  then  took  up 
the  property,  obtained  a  copy  of  the  report,  and  made  use  of  it  in 
the  prospectus.  K.  brought  an  action  for  an  injunction  to  restrain 
the  publication  of  his  report,  and  for  an  inquiry  as  to  damages. 
Held  (by  Mr.  Justice  Eomer),  that,  under  the  circumstances,  the 
report  remained  the  property  of  K. ;  that  there  had  been  no  such 
publication  of  it  with  his  authority  as  to  disentitle  him  to  the 
injunction  claimed,  and  also  to  an  inquiry  as  to  damages. — Kenrxdc 
V.  The  Danube  Cdlieries  and  Minerals  Company  Limited^  High  Ct, 
Ch.  Div.,  27  February. 

Ship. — Voyage — Deviation  from  course. — In  December  1889,  the 
steamship  Llandaff  Ciiy,  belonging  to  the  defendants,  left  Bristol 
partly  laden  for  New  York.  She  shipped  some  tin  plates  at 
Cardi£  The  ship  experienced  some  very  bad  weatner,  and 
repairs  became  necessary.  The  master  put  into  Queenstown  at 
firsts  and  afterwards  determined  to  return  to  Bristol  for  repair. 
In  the  Avon  the  diip  came  into  collision  with  another  ship  and 
sank.  She  was  afterwards  raised  and  taken  to  Bristol  The  tin 
plates  were  damaged  by  water,  and  were  sold  bv  auction.  The 
•Uppers  of  the  tin  plate  sued  the  shipowners  for  damages  for  fail- 
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ing  to  deliver  the  cargo  in  New  York  according  to  the  bill  of 
lading.  The  case  was  tried  before  a  judge  and  special  jury,  aiid 
the  verdict  and  judgment  were  for  the  defendants.  The  plaintiffe 
lijiptied  for  a  new  trial  It  was  contended  on  their  behalf  that  the 
master  should  have  had  the  ship  repaired  at  Queenstown  or  at 
Swansea,  and  should  not  have  returned  to  Bristol ;  that  the  jury 
had  been  misdirected ;  and  that  tlie  verdict  was  against  the  weight 
of  evidence.  Hdd  (by  Lords  Justices  Lindley,  Lopes,  and  Kay), 
that  the  return  to  Bristol  was  not  such  a  deviation  as  could  not  be 
held  to  be  reasonably  necessary ;  that  it  vas  not  necessary  to  com- 
municate with  the  cargo  owners  before  returning  to  Bristol ;  that 
the  question  of  reasonable  necessity  was  not  for  the  jury ;  and  that 
the  verdict  should  not  be  disturbed. — Phdps,  James,  ^  Co,  v.  E^l 
«5'  Co.,  Court  of  Appeal,  28  February. 

Master  and  Servant. — Agreement  by  servant  to  "  give  the  whde  of 
liu  Hme**  to  the  business  of  his  master — Injunction  to  restrain  servwiU 
fnmi  entering  into  a  rival  business. — The  plaintiff  company  was  incor- 
porated in  1883  for  the  purpose  of  working  a  patent  process  for 
carbonisation  of  coal  and  coal  shale,  and  the  treatment  of  coal-gaa 
for  obtaining  benzole,  solvent  naphtha,  and  the  like.  In  1885,  the 
defendant,  who  had  a  special  knowledge  of  the  business  so  carried 
cm  by  the  company,  entered  their  service  for  five  years  as  manager 
o\  their  works,  under  an  agreement  dated  in  September  1885.  In 
1889,  when  the  term  of  five  years  was  about  to  expire,  a  further 
agreement,  dated  July  1889,  was  entered  into.  It  recited  the 
original  agreement,  which  was  varied  by  extending  the  term  of 
management  to  one  of  ten  years  from  September  1885.  It  was 
expressly  provided  by  the  agreement  that  the  manager  should 
"  give  the  whole  of  his  time  to  the  company's  business,"  he  should 
^nve  due  diligence  to  the  performance  of  his  duties,  and  should 
cHinform  to  the  reasonable  requirements  of  the  board  of  directors, 
nnd  he  should  reside  within  two  miles  of  the  company's  works. 
In  January  1891  it  came  to  the  knowledge  of  the  plaintiff  company 
that  the  defendant  had  entered  into  a  scheme  for  establishing,  in 
tlie  immediate  neighbourhood  of  the  plaintiff  company's  works,  a 
rival  manufacturing  company  for  the  carbonisation  of  coal  under 
the  same  process  as  that  in  use  by  the  plaintiff  company,  of  which 
rival  company  the  defendant  was  to  be  a  director,  and  was  to  invest 
a  large  sum  as  capital  therein.  Thereupon  the  plaintiff  company 
commenced  an  action  against  the  defendant,  and  a  motion  was 
made  for  an  injunction  to  restrain  the  defendant  from  setting  up 
any  business,  or  entering  into  any  agreement,  or  making  any  engage- 
ment with  any  person  or  company  (other  than  the  pbontiff 
company),  by  which  the  whole  of  the  defendant's  time  would  cease 
to  be  devoted  to  the  business  of  the  plaintiff  company,  or  by  which 
the  defendant  would  be  prevented  from  carrying  out  the  agree- 
ment of  July  1889,  and  in  particular  from  assisting  in  the  formation 
of,  and  from  becoming  a  director,  manager,  or  agent  of  any  com- 
pany or  partnership,  then  or  thereafter  to  be  formed  for  the 
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pnrpose  of  carrying  on  a  siinilar  business  and  manufacture  to  those 
carried  on  by  the  plaintiff  company,  until  the  hearing  of  the  action 
or  further  order.  Held  (by  Lords  Justices  Lindley  and  Kay,  re- 
versing judgment  of  Mr.  Justice  Kekewich),  that  as  a  general  rule 
the  Court  would  not  decree  specific  performance  of  a  contract  of 
service,  or  grant  an  injunction  for  breach  of  such  a  contract ;  that 
as  the  agreement  contained  no  negative  covenant  by  the  defendant 
undertaking  not  to  engage  in  any  other  business,  the  remedy  of  the 
plaintiff  was  not  by  injunction. — WTiitvmd  Chemical  Co,  v,  Hard- 
mauy  Court  of  Appeal,  2  March. 

Salvage. — Default  proceedings — Boiler — Amount  of  award. — The 
steamship  E,  was  lost  whilst  carrying  as  cargo  (inter  alia)  a  marine 
boiler.  This  boiler  was  found  floating  in  the  water  by  five  boat- 
men, who  brought  it  ashore,  and  hauled  it  up  on  the  beach  above 
high  water.  The  boatmen  then  made  application  to  the  owners  of 
the  £.,  and  also  to  the  underwriters,  for  salvage,  who  left  the  boiler 
on  the  beach,  and  refused  to  entertain  any  claim  for  salvage.  In 
these  circumstances  the  boatmen  commenced  an  action  in  rem  in 
the  Admiralty  Division  for  salvage.  No  one  appeared  to  the 
action.  The  boiler  was  sold  by  the  manual,  and  realised  a  net 
sum  of  £58.  On  the  action  coming  on  for  judgment,  Mr.  Justice 
Butt  awarded  £50  and  costs, — The  Cargo  ex  Elephant^  High  Ct., 
P.  and  D.  Div.,  3  March. 

Charter-party. — Cesser  clause — Demurrage  at  port  of  discha/rge. 
—By  a  charter-party  it  was  provided  that  the  ship  was  to  load  "in 
the  usual  and  customary  manner  a  full  and  complete  cargo  of 
coals,"  "the  cargo  to  be  unloaded  at  the  average  rate  of  not  less 
than  100  tons  per  working  day  .  .  .  charterers  to  pay  demur- 
rage at  the  rate  of  4d.  per  ton  register  per  diem  in  case  of  unavoid- 
able accident  or  other  hindrance  beyond  charterers'  control" 
There  was  a  cesser  clause  as  follows  :  "  Charterers'  liability  under 
this  charter-party  to  cease  on  the  cargo  being  loaded,  the  owners 
having  a  lien  on  the  cargo  for  freight  and  demurrage."  In  con- 
sequence of  a  strike  at  the  port  of  loading,  the  ship  was  detained 
for  sixteen  days  beyond  t(ie  time  in  which  she  ought  to  have 
loaded.  In  an  action  by  the  owners  against  the  charterers  for  this 
detention,  the  defendants  relied  on  the  cesser  clause.  Held  (by  the 
Master  of  the  Eolls  and  Lords  Justices  Bowen  and  Fry),  the 
provisions  for  demurrage  at  the  port  of  discharge  could  not  be 
extended  so  as  to  apply  to  the  port  of  loading,  and  as  the  cesser 
clause  only  referred  to  liability  "under  this  charter-party,"  it 
afiforded  no  defence  to  the  action. — Clink  v.  Radford  ^  Co.^  Court 
of  Appeal,  3  March. 

Trade  Mark.  —  Colourable  imitation  —  Injunction. — Action  to 
restrain  the  defendants  from  passing  off  their  goods  as  the  goods 
of  the  phiintijSIs,  and  from  infringing  the  plaintiffs'  registered  trade 
inark.  The  plaintiffs'  manufactured  a  sauce  known  as  "  Yorkshire 
Bdifih,"  which  was  sold  in  bottles  bearing  a  label  (which  had  been 
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registered  as  a  trade  mark),  and  a  coveriDg  slip  over  the  stoppers 
of  the  bottles.  The  label  was  coloured  red  and  blue.  At  the  top 
of  the  label  was  "The  celebrated,"  and  below  in  large  type  "York- 
shire Relish."  In  the  centre  of  the  label  was  a  blue  willow  pattern 
plate,  under  which  was  written  "Trade  mark  registered"  On 
either  side  of  the  plate  were  tablets  stating  for  what  the  sauce  was 
intended,  and  at  the  bottom  was  the  plaintiffs'  name  and  address. 
The  label  had  been  in  use  over  twenty-six  years,  and  the  sale  of  the 
plaintiffs'  sauce  had  been  very  extensive.  The  defendants  mann- 
factured  a  sauce  called  "  Castle  Relish,"  which  they  sold  in  bottles 
of  the  same  size  and  shape  as  the  plaintiffs',  bearing  a  label  and  a 
covering  slip.  The  label  was  also  coloured  red  and  blue.  At  the 
top  of  the  label  was  "The  celebrated,"  and  underneath  "Castle 
Relish."  The  central  device  was  a  castle  in  red,  on  each  side  of 
which  was  a  tablet  similar  to  the  plaintiffs',  and  at  the  bottom  was 
the  defendants'  name  and  address.  The  blue  portion  of  the  lahel 
had  formerly  been  light,  but  had  afterwards  (before  any  complaint 
had  been  received  from  the  plaintiffs)  been  altered  to  a  dark  bronze 
blue  An  application  to  register  this  label  as  a  trade  mark  was 
pending.  Held  (by  Mr.  Justice  Stirling),  that  the  defentants'  lahel 
was  not  so  similar  to  that  of  the  plaintiffs'  as  to  be  calculated  to 
deceive;  there  were  undoubtedly  resemblances,  and  it  was  difficult 
to  suppose  that  the  defendants'  label  had  not  been  designed  by  a 
person  who  had  before  him,  or  at  least  present  to  his  mind,  the 
plaintiffs'  label ;  it  was  not,  however,  shown  that  the  resemblances 
were  introduced  for  the  purpose  of  passing  off  the  defendants'  goods 
as  the  plaintiffs',  or  that  any  one  had  in  fact  been  deceived ;  the 
differences  were  so  marked  that  even  an  unwary  person  could 
hardly  be  misled,  and  the  action  must  therefore  be  dismissed.— 
Gooddl  v.  Wilkinson,  High  Ct.,  Ch,  Div.,  5  March. 

Company. — Memorandum  of  Association — Alteration  of  provisums 
of — Confirmation  by  the  Court — Opposition  of  debenture  stock-holders 
— Companies  (Memorandum  of  Association)  Act  (53  <£*  54  Fkl 
c,  62),  sec.  1,  sub-sees,  1,5;  sec.  2. — A  petition  was  presented  by  a 
company,  under  the  Companies  (Memorandum  of  Association)  Act 
1890,  for  the  confirmation  by  the  Court  of  a  special  resolution 
altering  the  provisions  of  its  memorandum  of  association.  The 
company  was  incorporated  in  1871  with  a  nominal  capital  oi 
£1,000,000,  and  its  memorandum  of  association  stated  its  objects 
to  be  to  receive  money  on  deposit  at  interest,  and  to  invest  the 
money  received  from  payments  on  shares  in  the  stocks  or  obUga- 
tions  of  British,  Foreign,  or  Colonial  Governments,  provinces,  or 
municipalities,  or  of  railways  or  other  public  undertakings 
guaranteed  by  any  British,  Foreign,  or  Colonial  Grovemment,  State, 
province,  or  municipality,  provided  that  not  more  than  one-tenth 
part  of  all  the  money  invested  should  be  invested  in  the  stocks  or 
obligations  of  any  one  Government,  State,  province,  municipality, 
railway,  or  undertaking ;  to  undertime  the  formation  of  and  work 
trusts  similar  to  the  Foreign  and  Colonial  €k>yeniments'  trusty  and 
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to  do  all  such  other  things  as  were  incidental  or  conducive  to  the 
attainment  of  the  above  objects.  By  the  special  resolution  now 
sought  to  be  confirmed,  it  was  resolved,  in  effect,  that  the  objects 
of  the  company  should  be  extended  by  giving  it  power  to  also 
invest  in  or  upon  mortgages,  debentures,  stocks,  and  shares  of  any 
corporation,  company,  or  undertaking  at  home  or  abroad,  and  in  or 
upon  stocks  of  any  trust  or  investment  company  or  corporation. 
At  the  date  of  such  resolution,  the  capital  of  the  company  consisted 
of  £374,260  preferred  stock,  £374,260  deferred  stock,  £1480  stock 
(as  yet  not  divided  into  preferred  and  deferred),  and  £250,000 
representing  unissued  shares.  The  only  creditors  of  the  company 
were  the  holders  of  debenture  stock,  to  whom  the  company  were 
indebted  in  the  aggregate  amount  of  £438,870,  and  depositors  to 
the  amount  of  £78,363.  The  main  purpose  of  the  company  was 
stated  to  be  to  invest  its  capital  and  other  moneys  in  such  a  way 
as  to  spread  the  same  over  a  number  of  different  stocks,  shares,  and 
securities,  and  thereby  obtain  a  fairly  uniform  average  rate  of 
interest  Certain  debenture-holders  opposed  the  petition,  on  the 
grounds  that  the  resolution  proposed  to  vary  the  conditions  on 
which  the  debenture-holders  originally  advanced  their  money,  and 
would  entirely  change  the  original  character  of  the  company. 
They  contended  that  the  debenture-holders  were  entitled  to  be 
paid  off  or  otherwise  secured,  and  that  the  Court  ought  not  to 
dispense  with  their  consent.  Hdd  (by  Mr.  Justice  CWtty),  that 
the  main  purpose  of  the  company  not  being  to  invest  its  funds 
generally,  but  to  invest  in  Government  stocks,  using  the  word 
Government  in  its  extended  sense,  the  case  did  not  come  within 
sec.  1  of  the  statute  at  all ;  but  that,  even  if  it  did  fall  within  that 
section,  the  resolution  ought  not  to  be  confirmed,  as  the  debenture 
stock-holders  had  taken  their  stock  on  the  faith  that  this  was  a 
Government  investment  company,  and  they  were  entitled  to  say 
that  the  company  should  not  be  turned  against  their  will  into  an 
ammum  investment  company  ;  therefore,  that,  notwithstanding  the 
considerable  majority  of  debenture  stock-holders  who  were  in 
favour  of  the  resolution,  it  was  the  duty  of  the  Court  to  refuse  to 
confirm  the  resolution,  not  merely  at  the  instance  of  the  debenture 
stock-holders  who  opposed,  but  at  the  instance  of  those  who  did 
not  appear,  and  who  had  left  the  matter  to  the  care  of  the  Court. 
The  petition  was  therefore  dismissed  with  costs. — Re  The  Government 
Stocks  Investment  Company  Limited,  High  Ct.,  Ch.  Div.,  5  March. 

Principal  and  Agent. — Ratification — Liability  for  rent — Adoption 
of  contract — Quantum  meruit — The  Corporation  of  the  Albert  Hall 
sued  W.  and  her  son,  under  an  agreement  dated  April  17,  1889,  for 
the  balance  of  rent  of  the  Albert  Hall,  and  expenses  of  a  fite  held 
there  in  June  1889  by  a  society  called  the  Thimble  League,  of 
which  W.  was  the  president.  The  agreement  was  entered  into  by 
H.  "  on  behalf  of  the  Thimble  League.*'  The  Thimble  League  was 
not  an  incorporated  society,  and  H.  was  not  a  member  of  it,  and  had 
no  authority  to  bind  the  members  of  the  League  as  a  whole ;  but  at 


224 


ENGLISH  DECISIONS. 


a  meeting  of  the  League  on  March  30,  1889,  at  which  W.,  bong 
abroad  at  the  time,  was  not  present,  but  her  son  was,  it  was  resolved 
that  the  League  should  pay  H.  £200  for  out-of-pocket  expenses,  and 
that  he  should  "organise  a/efe  "  at  the  Albert  Hall.  W.  had  given 
her  son  some  authority  to  act  for  her,  but  the  scope  of  his  authority 
was  disputed.  W.  took  part  in  the  fUt,  and  eot  people  to  take 
stalls  thereat.  The  case  was  tried  before  a  judge  and  jury,  who 
found  a  verdict  for  the  plaintiffs.  The  defendants  moved  for  a  new 
trial.  Held  (by  Lords  Justices  Lindley,  Bo  wen,  and  Kay),  that  the 
judge  should  have  directed  the  jury  to  find  a  verdict  for  W.'s  son, 
but  that,  as  regards  W.,  even  assuming  she  neither  authorised  nor 
ratified  the  agreement  of  April  17,  1889,  there  was  sufficient  to 
render  her  liable  on  a  quardum  meruit^  and  the  verdict  should  not 
be  disturbed.—  Corporation  of  Hall  of  Arts  and  Sciences  v.  Dowager 
Countess  of  WinchUsea,  Court  of  Appeal,  9  March. 

Extradition  Case. — Application  for  writ  of  habeas  corpus- 
English  and  Belgian  law — Evidence  of  prisoner's  wife^  and  evident 
mil  on  oath,  taken  in  Belgium— Extradition  Act  1870  (33  d:  34  VicL 
c.  52),  sees.  10  and  14. — The  prisoner  was  committed  in  England  on 
a  warrant  charging  him  with  offences  against  the  Bankruptcy  Law, 
and  with  obtaining  goods  by  false  pretences ;  he  was  convicted  in 
Belgium  of  similar  offences  now  charged  par  contamace^  but  having 
recently  come  to  this  country,  the  Belgian  Government  desired  his 
extradition  with  a  view  to  his  trial  in  Belgium.  The  depositions  or 
statements  had  been  taken  in  Belgium  by  the  Juge  d'instruction,  and 
tlie  police  authorities  were  sent  over  to  this  country  with  the  war- 
rant from  Belgium  for  the  offences  charged  ;  the  magistrate  at  Bow 
Street  Police  Court  granted  an  English  warrant,  on  which  the 
prisoner  was  now  under  arrest.  It  appeared  from  the  copies  of  docu- 
ments produced,  that  one  or  two  of  them  purported  to  have  been 
taken  on  oath,  while  others  did  not,  and  one  of  them  was  a  statement 
rif  the  prisoner's  wife.  On  a  motion  for  a  writ  of  habeas  corpus  for  the 
discharge  of  the  prisoner,  it  was  contended  on  his  behalf  that  there 
WHS  not  sufl[icient  evidence  against  the  prisoner  upon  either  of  tli^* 
charges  made,  much  of  the  evidence  being  mere  hearsay,  part  of  it 
Ijeing  evidence  of  the  prisoner's  wife,  and  some  of  it  not  appearing 
to  have  been  taken  upon  oath.  Held  (by  Mr.  Justice  Cave  and  Mr. 
Justice  Grantham),  that,  as  to  the  evidence  of  the  prisoner's  wife,  it 
appears  that  sec.  14  of  the  Extradition  Act  enables  the  Court  here 
to  make  use  of  *'  depositions  or  statements  on  oath  taken  in  a 
foreign  State,  or  copies  duly  authenticated."  As  to  the  statements 
or  depositions  not  being  upon  oath,  it  does  not  appear  that  they 
were  not  so  taken.  The  regularity  of  proceedings  of  Courts  of  justice 
ought  to  be  presumed.  All  the  merits  being  against  the  prisoner, 
a  habeas  corpus  for  his  discharge  ought  not  to  be  granted. — Ex  parti' 
Jean  Baptiste  van  Inthondt,  High  Ct.,  Q.  B.  Div.,  13  March. 


All  communications  for  the  Editor  to  be  addressed  to  the  care  of  the 
Publishers,  Messrs.  T.  &  T.  Clark,  S8  George  Street,  Edinbwr^. 
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Th/R  late  Lard  Mure. — "  Out  of  sight,  out  of  mind,"  is  a 
sayiug  only  too  apt  to  be  true  in  the  bustle  and  business 
of  the  Law  Courts ;  and  we  have  known  of  an  instance  of  a 
retired  judge  sinking  out  of  recollection  by  practitioners  so 
completely  that,  when  he  came  to  die,  some  were  known  to 
exclaim  that  they  thought  he   was  dead  years  ago.     Very 
different  was  it  in  the  case  of  Lord  Mure.     The  announcement 
of  his  death  last  month  brought  regret  to  every  member  of  the 
Scottish  legal  profession,  scattered  throughout  Europe  as  they 
were  at  the  time.     It  would   be  impossible  to  give  better 
expression  to  the  respect  in  which  the  deceased  judge  was 
universally  held,  than  by  quoting  the  remarks  of  his  colleague 
and  friend,  the  Lord  President,  on  the  occasion  of  Lord  Mure's 
retirement : — **  My  Lords,  since  we  last  sat  in  this  Court  we 
have  been  deprived,  by  the  resignation  of  Lord  Mure,  of  the 
counsel  and  aid  of  one  of  the  most  able  and  valued  of  our 
colleagues.     It  is  a  great  loss ;  but  there  may  be  some  conso- 
lation in  reflecting  that  he  leaves  behind  him  nothing  but 
8weet  and  pleasant  memories.     It  has  been  his  fortune  to  fill 
in  succession  almost  all  the  most  prominent  offices  connected 
with  our  profession.     As  Sheriff,  Solicitor-General,  and  Lord 
Advocate  he  had  an  opportunity  of  displaying  his  talents  and 
capacity;  and  it  may  be  truly  said  he  made  many  friends  and 
Bo  enemies.     He  has  been  engaged  for  nearly  twenty-five 
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years  in  the  administration  of  justice  as  a  judge  of  this  Court, 
much  to  his  own  honour  and  credit,  and  greatly  to  the 
advantage  of  the  public  service.  He  will  long  be  remembered, 
not  only  for  his  ability  and  accomplishments  as  a  lawyer,  but 
also  because  on  all  occasions,  and  in  all  circumstances,  he 
proved  himself  to  be  a  high-minded,  upright,  and  honourable 
gentleman." 


London  Lawyers  and  Scottish  Private  Bills. — For  the  edifica- 
tion of  those  who  admire  fairness  and  closeness  in  argument, 
we  elsewhere  reprint  from  the  London  Law  Times  an  article 
on  "  The  Scottish  Private  Bill  Legislation  BilL"  It  cannot 
fail  to  amuse  readers  in  Scotland.  The  article  follows  pretty 
closely  the  lines  of  a  letter  by  a  certain  Q.C.,  to  which  we 
recently  called  attention,  and  it  has  a  strong  flavour  of  the 
bad  temper  of  that  epistle.  The  Bill  now  before  Parliament 
is  pronounced  "  a  measure  revolutionary  in  character,  and  yet 
introduced  by  the  present  Constitutional  Government."  "  The 
present  Bill  is  a  bad  one,  and  based  upon  a  bastard  Home 
Eule ;  and  we  can  only  wonder  that  it  should  have  obtained 
the  support  of  Her  Majesty's  Government."  There  is  a  fine 
specimen  of  audacity  in  the  attempt  made  to  explain  away 
the  undoubtedly  wide  and  strong  expression  of  public  support 
given  to  the  Bill.  "  The  various  public  and  local  bodies  have 
indeed  declared  unanimously  in  its  favour.  But  it  is  said  by 
those  who  know,  that  the  private  opinions  of  the  individuals 
composing  those  bodies  are  strangely  at  variance  with  their 
public  utterances.  Whilst  professing  to  support  the  Bill 
warmly  as  only  justice  to  Scotland,  many  of  them  declare  in 
private  that  the  present  state  of  things  is  much  to  be  preferred 
to  the  new  proposal."  This  is  an  unwarrantable  slander  on 
the  members  of  Scottish  public  bodies,  and  the  persons 
alluded  to  as  "  those  who  know  "  must  have  imposed  on  tie 
simple  writer  of  the  dispassionate  article  in  question.  The 
said  writer  goes  one  step  beyond  Mr.  Littler's  letter.  He 
admits  that  the  Scottish  Bar  "  will  gain  directly  by  it"  The 
irate  Q.C.  in  his  letter  said  no.  The  Scottish  Bar  were 
deluding  themselves.  There  would  only  be  an  increased 
demand  for  Messrs.  Littler  &  Co.,  and  their  terms  were  up. 
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Bat  in  the  Law  Times  we  find  this  admission — and  the 
admission  is  the  explanation  of  mnch !  Before  quitting  the 
subject,  we  wonld  call  attention  to  an  example  of  the  close 
logic  of  the  article.  It  is  stated,  as  an  objection  to  the  Bill,  that 
"the  present  decisions  are  unbiassed  and  fair;  in  Scotland 
they  must  be  tinged  with  local  prejudices" — which  is  a 
beting  of  the  question  quite  worthy  of  the  London  Parlia- 
mentary Bar. 

• 

First  Offences. — ^What  will  appear  to  most  people,  as  it 
appears  to  us,  to  be  a  salutary  change,  has  been  introduced 
into  the  administration  of  the  criminal  law  of  France.  Hence- 
forward an  important  distinction  will  be  drawn  between  first 
oflenders  and  those  who  have  committed  previous  offences. 
In  the  case  of  the  former,  the  prisoner  who  is  found  guilty 
uill  be  sentenced  according  to  the  nature  of  his  crime.  The 
sentence,  however,  will  not  take  effect  as  matter  of  course. 
The  execution  of  it  may,  in  the  discretion  of  the  Court,  be 
postponed ;  and  should  the  offender  conduct  himself  properly, 
and  keep  void  of  offence  for  five  years  following  such  sentence, 
he  will  thereby  avoid  the  punishment.  Through  his  main- 
taining a  clear  record  during  that  period,  his  sentence,  as  it 
were,  will  prescribe.  On  the  other  hand,  should  he  again 
offend  during  this  probationary  five  years,  he  will  not  only 
undergo  a  new  punishment  for  the  new  crime,  but  his  former 
sentence  will  also  revive,  and  he  will  have  the  double  penalty 
to  suffer.  This  innovation  must  commend  itself  as  wise  and 
humane.  Its  results  cannot  fail  to  be  beneficial  to  the  unfor- 
tunate and  comparatively  harmless  section  of  the  class  of  first 
offenders.  The  proposal  is  based  on,  is  a  practical  recognition 
of,  the  fact  that  a  first  offender  is  not  necessarily  a  member 
of  the  criminal  class,  and  has  not  the  makings  of  a  habitual 
criminal  in  him  if  he  but  get  a  chance  of  retrieving  his  unwary 
step.  Accident  often  is  the  explanation  of  his  crime.  In 
France  such  a  person  will  have  a  chance  of  mending  his  ways. 
He  will  be  rescued  from  the  indelible  disgrace  and  blemish  of 
the  gaol ;  and,  even  if  his  moral  principle  is  somewhat  weak, 
he  will  have  a  powerful  inducement  to  correct  his  way  of  life 
in  the  prospect  held  out  to  him  of  altogether  avoiding  the 
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execution  of  his  sentence.  In  this  country  we  shall  have  the 
privilege  of  studying  the  operation  of  the  reform  as  it  woib 
in  France.  If  success  attend  it,  then  vfe  ought  to  follow  a 
similar  course  ourselves.  At  present  we  certainly  do  not  en 
by  an  excess  of  enterprise  in  these  matters. 


Hesignation  by  Compulsion,  —  Mr.  Justice  Stephen  has 
retired.  In  taking  this  step  he  has  acted  on  the  advice  of  his 
[physicians,  and  not  in  deference  to  the  unseemly  scolding  of 
the  London  Law  Tivies.  It  must  have  been  a  rude  awakening 
to  the  London  press  to  learn  that  even  a  judge,  so  far  from 
taking  his  opinions  from  the  bubbling  fountain  of  its  wisdom, 
and  guiding  his  life  by  a  daily  study  of  its  pretematmal 
sagacity,  does  not  even  read  it,  and  is  in  utter  ignorance  of  its 
contents.  What  a  blow  for  the  directors  of  "  public  opinion"! 
But  the  soul  of  the  Law  Times  is  unrefined  by  any  ordinal}' 
feeling  of  delicacy.  A  parting  growl  has  escaped  it,  to  betiay 
its  true  nature,  and  this  is  the  said  growl: — "Mr.  Justice 
Stephen  has  closed  his  judicial  career,  full  of  useful  and 
laborious  work,  by  a  farewell  to  the  Bar.  The  occasion  was 
one  calculated  to  excite  much  interest,  but  interest  of  rather  a 
morbid  character.  It  is  unnecessary  to  refer  to  what  the 
Attorney-General  said,  or  to  what  Sir  James  Stephen  said. 
But  once  more  we  are  concerned  to  inquire  the  object  sup- 
posed to  be  served  by  these  painful  public  severances  of  the 
connection  between  the  Bench  and  the  Bar.  Few  judges  can 
increase  their  reputation  by  passing  through  such  an  ordeal, 
whilst  to  the  Bar  the  incident  is  invariably  one  of  mingled 
pain  and  amusement." 


English  Ignorance  of  American  Law. — When  Tartarin  de 
Tarascon  was  making  his  famous  visit  to  the  Alps,  he  was 
shocked  to  mark  the  ignorance  of  certain  people  to  whom  his 
name  conveyed  no  meaning !  Not  to  know  him  was  to  aigue 
oneself  unknown.  The  New  Jersey  Law  Journal,  most  English- 
men will  think,  has  a  similar  experience,  and  for  a  similar 
cause.     How  can  an  English  judge  be  expected  to  know  anj- 
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thiog  of  American  law  ?  ''  Another  curious  instance  of  English 
ignorance  of  American  law/'  writes  the  journal  in  question, 
"  is  found  in  a  recent  opinion  of  Justice  Butt  in  a  case  in 
Admiralty,  The  Avon  and  Thomas  Joliffe,  L  R.  1891,  p.  8. 
When  counsel  contended  that  the  principle  of  dividing  the 
damages  between  two  vessels  to  blame  for  a  collision  had  long 
been  followed  in  the  United  States,  the  judge  said : '  It  may  be 
that  the  law  as  administered  in  the  United  States,  or  in  some 
particular  State  of  the  Union,  allows  the  recovery  of  damages  in 
the  manner  contended  for.'  One  would  have  thought  the  learned 
judge  would  have  known  that  Admiralty  law  was  administered 
by  the  Federal  Courts,  and  not  by  those  of  any  particular 
State.  The  case  is  an  illustration  of  the  fact  that  Admiralty 
law  as  administered  in  the  United  States  is  the  general 
Admiralty  law  and  not  Admiralty  as  limited  by  the  Courts  of 
the  mother  country."  Our  contemporary  asks  too  much.  It 
ought  to  be  content  with  the  fact  that  the  learned  judge  was 
aware  of  the  existence  of  the  United  States.  It  is  not  con- 
sonant with  the  dignity  and  spirit  of  English  law  to  be 
seriously  acquainted  with  other  systems,  or  to  be  influenced 
by  positive  or  d  priori  jurisprudence. 

• 

The  Jackson  Case. — ^For  our  sins  this  case — or  rather  the 
commentaries  and  moralisings  thereon — has  been  inflicted  on 
us.  One  of  the  themes  in  the  limited  repertoire  of  the  so- 
called  comic  papers,  and  those  who  jest  for  profit  or  reputation, 
is  the  domestic  relations.  Wherefore,  the  acres  of  print  which 
have  followed  on  the  decision  in  this  case  might  have  been 
expected  on  the  part  of  the  daily  press  and  the  so-called 
comic  papers  aforesaid.  As  to  the  shower  of  rlchauffis  of 
treatises  on  husband  and  wife  which  have  helped  out  the 
legal  magazines,  we  ought  not  to  complain,  but  to  endure  them 
contentedly.  It  is  satisfactory  to  find  so  sensible  a  letter  as 
the  following  addressed  to  the  Irish  Law  Times,  and  we 
reproduce  it  accordingly : — 

"  Snt, — I  think  there  has  been  a  great  deal  of  unnecessary 
excitement  over  the  late  case  of  Mrs.  Jackson.  A  decree  for 
the  restitution  of  conjugal  rights  can,  I  presume,  be  enforced 
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in  the  usual  way  by  the  Court  which  issued  it  All  that 
has  beeti  decided  in  Mrs^  Jackson's  case  is  that  the  plaintiff 
in  such  a  suit  cannot  take  the  law  into  his  own  hands,  canj 
off  the  defendant  by  force,  and  imprison  her  in  his  private 
house  as  long  as  he  thinks  proper.  If  the  husband  ever  had 
the  right  of  doing  this  without  the  authority  of  the  Cooit, 
there  would  have  been  no  necessity  for  any  such  action  as  a 
suit  for  the  restitution  of  conjugal  rights.  The  very  basis  of 
that  kind  of  action  is  that  neither  party  has  the  right  to  carrj' 
off  the  other  by  force  and  imprison  him  or  her. 

'*  Mr.  Jfiokson  might  have  made  a  motion  to  have  his  wife 
committed  for  contempt  of  Court,  and,  if  a  proper  case  bad 
been  madCp  I  presume  an  order  for  her  committal  would  have 
been  mada  But  the  nature  and  duration  of  her  imprisonment 
would  have  been  fixed  by  the  Courts  instead  of  being  left  to 
the  absolute  discretion  of  her  husband. 

*'  As  to  the  right  of  beating  or  imprisoning  a  wife  men- 
tioned in  the  old  text-books,  I  do  not  think  there  is  any 
reported  case  in  which  a  wife  sued  her  husband  for  beating 
or  imprisoning  her,  in  which  the  decision  was  that  he  was 
justified  in  doing  so.  But  even  if  moderate  chastisement  or 
confinement  would  not  under  ordinary  circumstances  be 
regarded  as  cruelty,  I  suspect  there  never  was  a  time  when  the 
forcible  seizure  of  a  wife  who  was  living  apart  from  her 
husband  with  the  object  of  beating  or  imprisoning  her  would 
not  have  been  regarded  as  cruelty.  There  is  a  difference 
between  a  wife  who  misconducts  herself  in  her  husband's 
house,  and  one  who  only  wishes  to  keep  away  from  him  and 
to  be  let  alone.  Had  he  ever  the  right  of  seizing,  beating,  or 
imprisoning  the  latter  ?     I  think  not — Truly  yours, 

"  Ax  Ikish  Babbisteil" 

[It  nmy  be  mentioned  that,  in  the  P.  &  M.  Div.,  on  the 
Till  iust.,  during  the  hearing  of  an  application  in  the  matter 
of  a  petition  by  James  Haynes  for  restitution  of  conjugal 
tights,  Justice  Warren  observed  that  Jackson's  case  had,  m 
effect,  turned  the  i^uing  of  such  decrees  into  a  farce.— EdJ 
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CRIMINAL  ADMINISTRATION  UNDER  THE 
C^SARS. 

A  inLUSNNiXTM  and  a  half  after  the  fall  of  Borne,  the  law  of 
^me  is  still  more  widely  studied  than  any  other  system  of 
jurispradence  in  the  world.       The  materials  for  such  study 
*=ire  ample,  for  time  has  dealt  tenderly  with  the  records  of  the 
.Vfcff  CivUe,     It  is  as  easy  to  ascertain  what  was  the  Eoman 
law  on  a   particular  point  in  50  A.D.,  as  to  ascertain    the 
state  of  the  law  of  England  upon  the  same  subject  in  1750 
A.D.      But  whilst    our  acquaintance  with  the  development, 
the    principles,  and  the  positive  rules  of  the  Roman  law  is 
miiMute  and  exhaustive,  our  knowledge  of  the  practical  work- 
ing   of  their  legal  system  under  the  empire  is  confused  and 
confficting.     On  the  one  hand,  we  find  the  noblest  system  of 
jurisprudence  the  world  has  known  permeated  by  principles 
whose  inherent   righteousness,  force,  and  universality  have 
made  them  the  basis  of  all  modem  law.     On  the  other  hand, 
we  find  a  black  record  of  injustice,  spoliation,  and  crime,  on 
the  part  of  many  throughout  the  empire  who  were  charged 
wjtfi  the  administration  and  enforcement  of  the  law.     When 
^e  hav&  regard   to  the  former,  we  pronounce   it  a  system 
which  would  not  be  administered  but  by  upright  and  honour- 
able men.     When  we  look  to  the  latter,  we  are   at  a  loss 
to  imaginG  how  men,  capable  of  such  acts,  could  have  found 
^ny  use  £\>t  such  a  system  of  jurisprudence,  any  sphere  for 
via  administration,  any  opportunity  of  applying  or  enforcing  it. 
^t  la  clear    that  no  great  system  of  jurisprudence  can  be 
administeTed    by  judges   who   habitually   set    justice    and 
morality  at  defiance  in  their  administration.     It  is  clear,  too, 
that  under  such  conditions  no  great  system  of  jurisprudence 
could  be  developed.     A  scholar  might  indeed  evolve  in  his 
retirement  an  ideal  scheme  of  politics  or  law,  but  no  such 
eminentlj  practical  body  of  law  as  that  of  Eome  could  have 
been  evolved  anless  the  rules  which  are  there  developed  had 
been  in    dailjr  practical  application    in    the   Courts   of  the 
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empire.  No  one  who  reads  the  authentic  records  of  the 
corruption  of  society  and  the  demoralisationof  the  governing 
classes  throughout  the  empire,  can  well  credit  it,  that,  amidst 
all  this  seething  iniquity,  law  and  justice  were  fearlessly  and 
impartially  administered.  But  the  Jus  Civile  remains  as  an 
irrefragable  record  that  law  and  justice  were  not  only  studied, 
but  were  conscientiously  administered  in  the  Imperial  Conits. 
The  explanation  probably  is,  in  part  at  least,  that  the  Eoman 
law  was  too  strong  to  yield  even  in  the  hands  of  corropt 
administrators.  Individual  acts  of  iniquity  were  committed, 
but  the  great  principles  of  law  had  so  permeated  the  whole 
administrative  system  of  Eome  that  even  private  depravity 
felt  its  sway,  and  men  of  infamous  lives  administered  the 
law  in  the  main  with  justice  and  integrity. 

The  law  remains  to  us.  The  records  of  the  social  corrup- 
tion abound.  For  the  reconciliation  of  the  two,  the  materials 
are  not  so  plentiful.  The  acts  of  hideous  wickedness  by  a 
Tiberius  or  a  Nero  have  been  amply  recorded.  But  we  know 
that  even  under  these  despots  the  £oman  citizen  knew  no 
higher  privilege  than  the  appeal  to  Csesar.  What  we  don't 
know  is  how  it  exactly  fared  with  a  prisoner  who  took  such 
an  appeal,  what  sort  of  consideration  his  case  received,  what 
facilities  for  defence  were  afforded  him.  The  truth  probably 
is,  that  in  the  case  of  any  ordinary  citizen  who  had  incurred 
no  imperial  censure,  his  appeal  to  the  most  infamous  of  the 
Caesars  received  as  fair  and  impartial  a  hearing  as  does  any 
appeal  from  one  of  our  own  Colonial  Courts  to  the  Queen  in 
Council.  But  of  the  daily  administration  of  the  law,  the  treat- 
ment of  ordinary  cases,  the  records  which  remain  are  scanty. 
There  were  no  daily  papers  in  those  days,  there  was  no  Rettie 
or  Dunlop,  and  ordinary  people  did  not  write  autobiographies. 
There  is,  however,  a  remarkable  record  of  the  treatment 
received  at  the  hands  of  Eoman  law  by  an  obscure  pro- 
vincial, who  more  than  once  found  himself  in  contact  with 
the  lloman  Courts.  Save  for  a  few  details^  the  most  negative 
criticism  does  not  dispute  the  strict  accuracy  of  the  narrative 
of  the  journeys  of  St  Paul  recorded  in  the  Acts  of  the 
Apostles,  and  there  we  find  one  or  two  most  graphic  pictures 
of  the  ordinary  daily  administration  of  lloman  law  by  pro- 
vincial authorities. 
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When  Paul  was  in  Corinth  (about  53  A.D.),  Lucius 
Junius  Annaeus  Gallio  was  Proconsul  of  Achaia.  Gallic 
was  the  brother  of  Seneca  and  the  uncle  of  Lucan,  and  he 
enjoyed  a  social  popularity  among  the  best  Bomans  of  his 
time,  which  shows  him  to  have  been  endowed  with  a  singular 
grace  and  refinement  of  soul.  To  his  contemporaries  he  was 
known  as  "  dulcis  Gallic/'  and  his  name  seldom  occurs  with- 
out this  prefix.  To  him  Seneca  dedicates  his  De  ira  and  his 
Be  Vita  Beata,  and  of  him  he  says :  "  Nemo  mortaliura  uni 
tarn  dulcis  est  quam  hie  omnibus ; "  and  again,  "  Gallionem 
fratrem  meum  quem  nemo  non  parum  amat  etiam  qui  amare 
plus  non  potest." 

Such  is  the  man  whom  centuries  of  pulpit  eloquence  have 
taught  the  world  to  regard  as  the  grand  example  of  religious 
iudifferentism,  and  whose  very  name  has  become  proverbial 
for  cynical  worldliness.  Gallio  had  recently  been  appointed 
Proconsul,  and  probably  the  Jews  imagined  that  he  would 
not  be  unwilling  to  conciliate  a  community  so  wealthy  and 
influential  as  the  Hebrews  of  Corinth.  Accordingly,  having 
raised  a  tumult,  they  suddenly  seized  Paul,  against  whom 
their  animosity  had  been  inflamed,  not  so  much  by  liis 
doctrines  as  by  his  forsaking  the  synagogue  and  preaching  to 
the  Gentiles,  and  dragged  him  to  the  judgment  hall  before  the 
cnrule  chair  of  the  Proconsul. 

The  chai^ge  against  Paul  was  a  peculiar  one  to  bring  before 
a  Soman  judge,  viz.  that  he  persuaded  men  to  worship 
(jrod  in  a  manner  contrary  to  the  Mosaic  law.  What  did  this 
charge  mean  ?  Judaism .  was  a  religio  licita :  the  State 
licensed  and  recognised  it  But  the  State  had  not  recognised 
the  variety  of  Judaism  called  Christianity,  and  accordingly, 
as  the  Jews  represented,  it  was  a  religio  illieita  running 
counter  to  the  recognised  Koman  law.  It  was  just  in  fact  as 
if  the  Mussulmans  in  a  town  in  Bengal  were  to  drag  one  of 
their  own  race  accused  of  defection  from  orthodox  Mohammed- 
anism before  a  British  magistrate. 

The  mere  statement  of  the  charge  was  enough  for  Gallio, 
who  probably  detested  the  Jews  as  much  as  did  his  brother 
Seneca,  and  who  was  doubtless  disgusted  by  the  tumultuous 
hubbub  of  the  fanatical  mob.  The  accused  was  not  called 
npon.     Before  Paul  could  open  his  mouth,  Gallio  disposed  of 
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the  matter  in  words  which  may  be  freely  rendered  as  follows: 
"  If  this  were  a  matter  of  civil  wrong  or  a  proper  criminal 
charge,  certainly  I  would  hea:r  the  case ;  but  if,  as  appears,  it 
is  a  matter  of  words  and  names  and  your  law,  you  must  settle 
that  for  yourselves,  I  shall  be  no  judge  of  such  matten. 
Lictors,  clear  the  Court" 

Such  is  the  record  of  St.  Paul's  appearance  before  Crallio. 
The  Greeks  provoked  by  the  bigoted  fanaticism  of  the  Jews 
took  advantage  of  their  repulse  to  seize  Sosthenes,  the  chief 
ruler  of  the  synagogue,  and  thrash  him  before  the  veiy 
judgment  halL  Gallio  cared  not  Such  scenes  were 
coihmon  in  towns  frequented  by  Jews,  and  the  horseplay  of 
the  Greek  gamins  distressed  the  haughty  governor  no  more 
than  would  the  mobbing  of  an  ofifensive  Jew  by  an  Armenian 
crowd  disturb  the  serenity  of  a  Turkish  Pasha. 

In  the  opinion,  apparently,  of  preachers  and  commentators, 
Gallio,  when  Paul  was  brought  before  him,  ought  for  his  own 
edification  to  have  made  a  particular  inquiry  into  the 
peculiar  tenets  of  the  wretched  Jew  thus  dragged  into  the 
Court ;  and  his  name  has  been  made  a  by-word  because  he 
failed  to  do  so.  It  would  be  as  reasonable  to  blame  a  Britisli 
magistrate  in  Southern  India  for  not  investigating,  with  a  view 
to  his  own  personal  salvation,  the  peculiar  tenets  of  a  native 
dragged  before  him  as  an  innovator  upon  the  worship  of 
orthodox  Parseeism.  For  our  purpose,  however,  it  is  more 
important  to  remark  the  ready  accessibility  of  justice,  even  of 
the  justice  seat  of  the  great  Proconsul,  to  all  complaints,  the 
frank  assurance  which  the  Proconsul  gave,  that  any  just 
demand  for  redress  even  from  the  detested  Jews  would  not 
be  made  in  vain,  and  the  strong  sense  and  dear  judicial 
insight  which  enabled  Gallio  at  once  to  appreciate  the  pre- 
posterous character  of  the  present  complaint. 

The  next  Eoraau  in  authority  with  whom  we  find  Paul  in 
contact  is  Claudius  Lysias,  the  military  commandant  at  Jeni- 
salem.  A  tumult  having  arisen  in  the  Temple^  and  Paul 
being  in  immediate  danger  of  death,  he  was  rescued  by  Lysias 
with  a  strong  force  and  carried  into  Fort  Antonia.  The  fun* 
of  the  mob  being  unbounded,  and  the  charges  uttered  in  a 
foreign  tongue  being  unintelligible  to  him,  Lysias,  who  sap- 
posed  his  prisoner  to  be  a  political  desperado,  made  the  cruel 
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but  strictly  legal  order  that  he  should  be  examined  by 
scourging,  to  extort  from  him  the  truth  with  reference  to  the 
charges  made  against  him.  But  the  prisoner  pleaded  his 
citizenship  as  a  Boman,  the  privilege  was  instantly  recognised 
by  Lysias,  and  the  torture  was  countermanded.  On  the 
following  day,  Lysias  brought  Paul  before  the  Sanhedrin  in 
order  that  an  inquiry  might  be  held ;  but  the  proceedings 
were  broken  up  by  another  fanatical  outbreak,  and  only  the 
promptness  and  resolution  of  Lysias,  and  the  force  of  the 
legionaries,  saved  Paul  from  being  torn  in  pieces.  A  con- 
spiracy was  soon  formed  to  induce  Lysias  again  to  bring  Paul 
before  the  Sanhedrin,  and  to  assassinate  him  .on  the  way. 
Fortunately,  news  of  this  design  reached  the  ears  of  Lysias. 
Human  life  was  of  small  account  at  that  time,  scenes  of 
bloodshed  were  common  in  the  streets  of  Jerusalem  in  those 
days,  and  this  conspiracy  might  have  seemed  to  afford  an 
easy  opportunity  of  getting  rid  of  a  troublesome  prisoner. 
But  not  so  thought  Lysias.  Decisive  steps  must  be  taken  to 
save  Paul,  and  at  the  dead  of  night  470  Soman  soldiers 
rode  thirty-five  miles  to  Antipatras  as  an  escort  to  protect 
this  obscure  Jew  from  the  violence  of  his  fellow-countrymen. 
The  letter  which  Lysias  sent  with  the  prisoner  to  Felix  the 
Procurator  is  an  excellent  example  of  the  elogium  or  the 
abstract  of  a  criminal  charge,  which  it  was  customary  for 
Boman  authorities  to  send  in  submitting  a  prisoner  to  the 
cognisance  of  a  superior  judge.  "  Claudius  Lysias  unto  the 
most  excellent  Governor  Felix,  greeting, — This  man  was 
seiied  by  the  Jews,  and  was  about  to  be  slain  by  them  when 
I  came  upon  them  with  the  soldiers  and  rescued  him,  having 
learned  that  he  was  a  Boman.  And  desiring  to  know  the 
cause  wherefore  they  accused  him,  I  brought  him  down  unto 
their  Council,  whom  I  found  to  be  accused  of  questions  of 
their  law,  but  to  have  nothing  laid  to  his  charge  worthy  of 
death  or  of  bonds.  And  when  it  was  shown  to  me  that  there 
would  be  a  plot  against  the  man,  I  sent  him  to  thee  forthwith, 
charging  his  accusers  also  to  speak  against  him  before  thee. 
Farewell." 

The  Governor  Felix,  before  whom  Paul  was  now  carried, 
has  been  described  as  a  Borgia  of  the  first  century.  By  birth 
an  Arcadian  slave,  he  had  risen  through  a  long  series  of  plots 


336  CRDaKAL  ADMINISTRATION  UNDER  THE  CAESARS. 

!ind  crimes  to  be  Procurator  of  Judsesu  His  career  in  this 
office  was  signalised  by  many  acts  of  violence  and  crime,  and 
he  even  procured  the  death  at  the  hand  of  hired  assassins  of 
^Tonathan  of  the  house  of  Annas,  ex-high  priest,  and  one  of 
the  leading  Jews  of  his  time.  But  murder  was  not  his  only 
heinous  offence.  He  was  an  intimate  friend  of  Simon  Magus 
the  sorcerer,  and  he  used  that  man's  machinations  to  induce 
JJrusilla,  the  younger  sister  of  Agrippa  II.  and  the  wife  of 
Anz,  king  of  Emesa,  to  elope  from  her  husband  and  unite 
lierself  with  him.  By  Suetonius,  Felix  is  described  as 
"  trium  reginarum  maritum  aut  adulterum."  One  of  these 
wives  is  unknown,  but  the  third  was  a  daughter  of  Juba, 
king  of  Mauritania,  and  the  grand-daughter  of  Antony  and 
Cleopatra.  The  conduct  of  Felix  in  the  government  is  thus 
described  by  Tacitus :  '*  Antonius  Felix  per  omnem  saevitiani 
et  libidinem  jus  regium  servilii  ingenio  exercuit"  Such  was 
the  ruler  before  whom,  seated  on  the  throne  of  justice,  was 
now  brought,  accused  of  crime,  the  man  whose  writings  have 
been  received  by  the  best  spirits  of  every  generation  since  his 
own  as  the  great  text-books  of  practical  morality. 

A  Roman  judge  to  whom  a  prisoner  was  sent  with  an 
elogium  was  required  to  bring  him  to  trial,  if  possible,  within 
three  days.  In  Paul's  case  this  was  impossible,  as  Jerusalem, 
from  which  his  accusers  had  to  be  summoned,  was  two  days' 
journey  distant  It  was  five  days,  therefore,  after  his  arrival 
at  Cd^area  that  the  trial  of  Paul  began.  The  priests  pro- 
bably knew  little  Greek  and  no  Latin,  and  accordingly  they 
employed  a  professional  pleader,  Tertullus,  to  state  their  case 
against  PauL  The  speech  of  Tertullus  is  interesting,  as  being 
the  only  example  of  the  pleading  of  a  provincial  lawyer  which 
has  come  down  from  antiquity.  The  charges  against  Paul 
were  three :  (1)  That  he  was  a  public  pest,  who  stirred  up 
factions  amongst  the  Jews ;  (2)  that  he  was  one  of  the  sect 
of  the  Nazarenes ;  and  (3)  that  he  had  profaned  the  Templa 
The  first  two  charges  seem  irrelevant,  the  third  was  a  capital 
uffence  by  the  local  Boman  law,  but  there  was  no  evidence 
to  support  it  Even  a  Felix  was  not  going  to  condemn  a 
man  ofif-hand  on  such  a  case  as  this,  and  accordingly,  after 
hearing  Paul,  he  adjourned  the  trial  until  Lysias  should  visit 
Csesarea.     The  priests  and  Tertullus  returned  to  Jerusalem. 
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Little  did  the  wily  provincial  lawyer,  as  he  pocketed  his  fee, 
dream  that  his  speech  of  that  day  would  be  more  familiar 
eighteen  centuries  later  than  the  Philippics  of  Demosthenes, 
and  would  be  read  by  millions  who  never  heard  the  name  of 
Cicero ! 

Felix,  whose  association  with  Simon  Magus  shows  him  to 
have  been  full  of  superstition,  had  private  interviews  with 
Paul  from  time  to  time  during  his  captivity,  but  no  further 
progress  was  made  with  the  case.  It  was  one  of  the  defects 
of  the  Roman  criminal  system  that,  whilst  the  prisoner  must 
at  once  be  brought  to  trial,  when  this  was  done  the  trial  could 
be  indefinitely  adjourned.  Felix,  it  appears,  hoped  for  a  bribe 
from  Paul's  friends  to  secure  his  release.  He  might  readily 
have  got  a  bribe  from  the  chief  priests  to  deliver  Paul  over 
to  them,  but  that  he  was  clearly  not  prepared  to  do. 

At  last,  in  60  A.D.,  Felix  was  recalled.  He  left  Csesarea 
in  disgrace  and  in  imminent  dread  of  a  prosecution  at  the 
instance  of  the  Jews  before  Caesar ;  and  anxious,  if  possible,  to 
conciliate  these  enemies,  he  left  Paul  still  a  prisoner.  But 
even  Felix,  though  he  dared  not  incur  fresh  enmity  by 
releasing  Paul,  did  not  hand  him  over  to  his  enemies. 
Clearly  the  protection  of  Boman  law  counted  for  something 
even  at  Caesarea. 

Felix  was  succeeded  in  the  Procuratorship  by  Porcius 
Festus,  whom  Josephus  describes  as  an  honest  and  upright 
jadge.  Immediately  on  arriving  at  Csesarea,  Festus  proceeded 
to  Jerusalem,  where  he  was  met  by  the  chief  priests,  who 
besought  him  to  deliver  Paul  over  to  be  tried  by  the  Sanhe- 
drin.  They  intended,  it  appears,  to  lay  an  ambuscade  for 
him,  and  to  kill  him  before  ever  he  reached  Jerusalem.  But 
Festus  seems  to  have  suspected  them,  and  accordingly  he 
directed  that  Paul  should  be  kept  at  Csesarea,  and  that  his 
accusers  should  come  down  there  to  make  their  representa- 
tions against  him.  When  the  priests  pressed  him  with  still 
further  insistance,  he  made  the  haughty  and  characteristically 
Koman  reply : — "  It  is  not  the  manner  of  the  Bomans  to 
deliver  any  man  to  die  before  that  he  which  is  accused  have 
the  accusers  face  to  face,  and  have  licence  to  answer  for 
himself  concerning  the  crime  laid  against  him." 

The  trial  was  accordingly  resumed  at  Csesarea.     The  Jews 
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do  not  appear  to  have  bad  professional  assistance  on  this 
occasion,  and  their  case  was  further  weakened  by  the  absence 
of  testimony  in  its  support.  Festus  was  in  a  dilemma.  He 
saw  well  that  the  issue  was  one  which  he  could  not  try,  and 
that  whether  Paul  were  guilty  or  not,  his  offence  was  not 
worthy  of  death.  But  the  Bomans  recognised  a  ceitain 
authority  in  the  Sanhedrin  to  tiy  Jews  for  offences  not 
cognisable  by  Boman  law,  and  to  inflict  minor  punishments 
therefor.  (Pilate,  it  will  be  remembered,  was  quite  willing 
that  the  Sanhedrin  should  deal  with  Jesus  in  this  way.) 
Now  Festus  did  not  wish  to  begin  his  Procuratorship  by 
quarrelling  with  the  powerful  priestly  party.  On  the  other 
hand,  he  was  not  prepared  to  deliver  Paul  over  to  the 
Sanhedrin  with  a  free  hand  even  to  put  him  to  death,  which 
was  what  the  priests  demanded.  The  proposal  which  he 
'  i  made  was  of  the  nature  of  a  compromise.     "  Wilt  thou  go  up 

'  to  Jerusalem,  and  there  be  judged  of  these  things  by  the 

Sanhedrin,  but  under  my  protection?"     Paul  knew  better 
I  than  to  accept  this  proposal.     He  had  never  received  justice 

I  when  brought  before  the  rulers  of  his  own  people.     He  bad 

seldom  been  refused  it  by  Gentile  authorities.  As  a  Boman 
citizen,  he  had  the  right  of  appeal  to  Caesar.  The  Procnrator 
sat  in  judgment  only  as  Caesar's  deputy,  and  Paul  now 
determined  to  claim  his  privilege.  Having  briefly  explained 
that  being  guilty  of  no  offence  against  the  Jews,  he  decUned 
to  be  delivered  over  to  them  for  trial,  he  uttered  the  decisive 
words,  "Caesarem  appello."  Taken  aback  by  this  sudden 
move,  Festus  turned  to  refer  to  bis  consiliarii,  or  assessors,  as 
to  the  admissibility  of  the  appeal.  But  the  conference  can- 
not have  lasted  long,  the  point  was  too  clear ;  and,  turning 
again  to  the  prisoner,  the  Procurator  announced  his  finding, 
"  Caesarem  appellasti,  ad  Caesarem  ibis."  So  completely  did 
the  appeal  remove  the  case  from  the  cognisance  of  the 
Procurator,  that,  as  appears,  the  Procurator  could  not  sub- 
sequently release  the  prisoner  though  satisfied  of  his  inno- 
cence. "  This  man  might  have  been  set  at  liberty  if  he  had 
not  appealed  unto  Caesar." 

Festus  seems  to  have  found  some  difiiculty  in  framing  an 
elogium  to  send  to  the  emperor  with  PauL  The  chaiige 
against  the  prisoner  was  all  but  wholly  unintelligible  to  the 
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Frocttrator.  Accordingly,  before  despatching  Paul  to  Borne, 
he  took  advantage  of  a  visit  of  King  Agrippa,  the  last  of  the 
Herods,  to  have  a  public  examination  of  Paul,  in  order  that, 
with  the  assistance  of  the  Jewish  king,  he  might  be  able  to 
present  an  intelligible  statement  of  the  case  to  his  master. 

Of  Paul's  subsequent  appearances  before  Boman  tribunals, 
no  authentic  record  remains.  We  know  that  he  lived  two 
years  in  Borne,  in  mild  restraint,  before  he  was  tried.  It  is 
hardly  doubtful  that  on  his  first  trial  before  Nero  he  was 
acquitted,  and  that  he  returned  to  the  East.  But  on  a  second 
occasion,  persecution  having  broken  out  against  the  Christians, 
owing  to  the  false  charge  of  their  having  burned  the  city, 
Paul  was  brought  again  before  Nero.  One  passage  (2 
Tim.  iv.  16)  suggests  that  even  on  this  occasion  the  first 
verdict  was  "  non  liquet "  or  "  not  proven,"  and  that  he  was 
put  back  for  re-triaL  "  At  my  first  defence  no  one  took  my 
part,  but  all  forsook  me ;  may  it  not  be  laid  to  their  account 
Bat  the  Lord  stood  by  me,  and  strengthened  me,  that  through 
me  the  message  might  be  fully  proclaimed,  and  that  all  the 
( Ten  tiles  might  hear :  and  I  was  delivered  out  of  the  mouth 
of  the  lion."  But,  however  that  may  have  been,  unanimous 
tradition  affirms  that  Paul  was  subsequently  condemned  and 
executed. 

The  whole  narrative,  however,  amply  bears  out  the  pro- 
position with  which  we  started,  that  even  in  the  darkest  days 
of  the  empire,  and  in  the  most  remote  and  misgoverned 
provinces,  Boman  law  was  a  living  power,  and  Boman  justice 
anxiously  protected  individual  right  There  were  so  few 
noble  characters  among  the  leading  Bomans  of  the  empire, 
and  corruption  and  social  demoralisation  were  so  universal, 
that  one  marvels  sometimes  how  the  great  empire  held 
together  so  long.  Boman  law  was  probably  the  chief  cohesive 
force :  it  was  stronger  than  the  men  who  administered  it,  and 
it  was  the  great  bulwark  against  universal  anarchy.  Justice 
in  general  was  fairly  administered,  and  the  subject  races 
recognised  that,  whilst  the  legions  were  their  only  protection 
against  the  barbarians  since  they  themselves  had  renounced 
the  sword,  so  Boman  law  was  the  only  guarantee  of  social 
order  at  home  since  their  own  institutions  had  become 
obsolete  or  had  altogether  disappeared.  C.  N.  J. 
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THE  DISHORNING  OF  CATTLE. 

By  the  decision  of  a  bench  of  five  judges  of  the  High  Couit 
of  Justiciary,  in  the  case  of  Todrick  v.  Wilson,  the  kw  of 
Scotland  in  regard  to  the  dishorning  of  cattle  has  been  of  new 
declared  to  be  at  variance  with  that  of  England.  The  statutes 
severally  applicable  to  the  two  countries  are,  in  all  respects,  in 
similar  terms.  The  facts  on  which  the  opposing  decisions  have 
been  laid  down  were  also,  in  all  respects,  the  same.  There 
are  no  side  issues  or  specialities  as  the  basis  for  either  of  the 
decisions,  which  therefore  form  two  directly  opposite  views  on 
the  same  question. 

Before  the  case  of  Todrick  v.  Wilson  was  raised,  the  history 
of  the  legality  of  dishorning  of  cattle  was  as  unsatisfactory  as 
it  is  to-day.  In  a  prosecution  which  was  brought  in  Scotland 
in  1888  (Bmton  v.  Wilson,  2  Wh.  43),  the  High  Court  of 
Justiciary  had  held  that  dishorning  cattle  did  not  constitate 
cruelty  to  animals  under  the  Scottish  statute  (13  &  14  Vict 
c.  92,  sec  1) ;  in  a  prosecution  in  England,  brought  after  the 
Scottish  case,  the  English  Court  of  Queen's  Bench  decided 
(Ford  v.  fKi/ey,  L.  R  23  Q.  B.  D.  203)  that  dishorning  of 
cattle,  save  for  surgical  purposes,  was  cruelty  under  the 
English  statute  (12  &  13  Vict.  c.  92,  sec.  2).  As  we  have 
pointed  out,  these  two  Acts  of  Parliament  arc  in  simikr 
terms.  In  Ireland  there  has  been  one  decision  either  way, 
the  more  recent  being  in  accord  with  the  view  of  the  Scottish 
judges  {Brady  v.  M'Argle,  14  L.  R,  Ir.,  174,  and  Callaghan  v. 
Society  for  Prevention  of  Cruelty  to  Animals,  1 6  L.  R,  Ir.,  325). 
With  the  object  of  having  the  matter  reconsidered,  in  view  of 
the  strong  opinions  of  the  Lord  Chief-Justice  of  England  and 
Mr.  Justice  Hawkins  in  Ford  v.  Wiley,  the  Crown  authorities 
in  Scotland  raised  a  fresh  prosecution  in  the  case  of  Todrick  v. 
Wilson. 

The  complaint  was  at  the  instance  of  the  Procurator-Fiscal 
of  Haddingtonshire,  and  alleged  that  George  Wilson,  cattle- 
dealer,  Cupar,  on  20th  November  1889,  did,  within  a  catde- 
court  at  the  farm  steading  of  North  Berwick  Abbey,  in  the 
parish  of  North  Berwick  and  county  of  Haddington,  cmelly 
ill-treat,  abuse,  or  torture,  or  cause  or  procure  to  be  cruelly 
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ill-treated,  abased,  or  tortured,  thirty-two  or  thereby  oxen,  by 
sawing  off  with  a  saw  or  other  instrument  the  horns  of  the 
said  thirty-two  oxen  dose  to  their  skulls,  whereby  the  said 
thirty-two  oxen  were  subjected  to  great  unnecessary  and  cruel 
pain  and  suffering,  and  were  thus  cruelly  ill-treated,  abused, 
or  tortured,  or  caused  or  procured  to  be  cruelly  ill-treated, 
abused,  or  tortured,  by  the  said  George  Wilson,  contrary  to 
the  Act  13  &  14  Vict  c.  92,  and  particularly  section  1 
thereol 

At  the  pleading  diet,  objection  was  taken  to  the  relevancy 
of  the  complaint  in  respect  that  it  was  already  settled  by  the 
High  Court  in  the  before-mentioned  case  of  JRerUon  v.  WUsan, 
that  the  dishorning  of  cattle  is  not  an  infringement  of  the 
statute.  This  the  Sheriff-Substitute  repelled,  on  the  ground 
that  he  had  no  knowledge  of  the  facts  that  were  to  be  laid 
before  him  in  the  case,  and  these  might  differentiate  it  from 
the  decided  case.  An  elaborate  proof  was  led,  extending  over 
three  days.  The  prosecution  naturally  created  widespread 
interest  among  cattle-dealers  and  agriculturists.  There  was 
a  defence  fund,  and  a  goodly  supply  of  practical  and  scientiiic 
evidence  was  forthcoming  on  each  side.  On  the  general 
question,  two  distinguished  English  veterinary  surgeons 
(Professor  Pritchard  and  Professor  Macqueen,  London)  gave 
evidence  for  the  prosecution.  Principal  WaUey,  Edinburgh, 
and  Mr.  George  Toung,  Y.S.,  Haddington,  who  saw  the 
animals  from  time  to  time,  were  also  called  by  the  Crown, 
and  submitted  careful  reports.  These  all  were  of  opinion 
that  the  operation  caused  excruciating  pain  to  the  animals. 
For  the  defence.  Professor  Wallace,  Edinburgh  University; 
Professor  Owen  Williams,  Edinburgh ;  Professor  M'Fadyean ; 
Mr.  Clark,  V.S.,  Coupar-Angus ;  Mr.  P.  J.  Combe,  V.S.;  Mr. 
D.  Constable,  V.S.;  Mr.  Carruthers,  V.S.;  Mr.  Bell,  V.S.;  and 
Mr.  Andrew  Hume,  y.S.,  all  gave  dear  and  strong  evidence, 
and  considered  that  the  suffering  caused  to  the  oxen  was  not 
great  Fifteen  practical  farmers  and  cattle-dealers,  called  by 
the  Crown,  all  testified  to  their  own  opinion  and  experience 
that  dishorning  as  practised  in  this  case,  viz.  by  the  removal 
of  the  entire  horn  close  to  the  skull,  was  unnecessary.  The 
end  in  view,  viz.  the  peaceable  fattening  of  the  animals  in 
courts,  could  be  equally  well  attained  by  other  means.     On 
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the  other  hand,  about  an  equal  number  of  practical  men, 
called  for  the  defence,  gave  testimony  to  the  directly  opposite 
efifect  The  Sheriff-Substitute  found  the  respondent  not 
guilty. 

The  Crown  appealed  to  the  High  Court,  and  a  case  was 
stated  by  the  Sheriff.  The  facts  which  he  found  proved  were 
as  follows : — In  consequence  of  complaints  by  the  cattleman 
in  charge  of  the  animals,  to  the  effect  that  they  were  prevent- 
ing each  other  from  taking  their  food,  and  injuring  each 
other,  it  was  resolved  to  dishorn  them.  The  cattle  were 
mostly  eighteen  months  old.  They  were  dishomed  by  the 
respondent,  with  the  assistance  of  four  of  the  farm  servants  at 
the  Abbey  Farm,  at  the  time  and  place  libelled.  Each  anintal 
was  drawn  by  a  rope  to  a  pillar  in  the  cattle  court ;  its  legs 
were  secured  by  straps  connected  by  a  rope,  and  the  animal 
was  cast  upon  its  side  upon  a  bed  of  straw.  The  horns  were 
then  sawn  off  by  the  respondent  as  close  to  the  skull  as 
possible  with  a  fine  tenon-saw.  The  skin  at  the  base  of  the 
horn  was  in  some  cases  cut  with  a  knife  after  the  saw  had 
passed  through  the  horn,  and  skin  remained  attached  to  it, 
and  in  some  cases  also  the  skin  was  cut  through  before  sawing 
in  order  to  clear  a  way  for  the  saw. 

The  operation  caused  a  considerable  amount  of  bleeding, 
some  blood  squirting  out  from  the  wound  when  the  horn  was 
cut  off.  The  respondent,  immediately  after  the  operation, 
applied  a  balsam  to  the  wound.  The  sawing  off  of  the  horns 
occupied  a  few  seconds  in  the  case  of  each  horn,  and  caused 
considerable  pain.  The  sinuses  of  the  head  in  each  case  were 
exposed,  and  atmospheric  air  was  drawn  into  the  sinuses,  and 
expelled  therefrom  at  each  movement  of  respiration.  Some 
of  the  animals  commenced  to  eat  immediately  after  the  opera- 
tion, but  they  had  not  been  fed  that  morning ;  others  did  not 
eat.  After  four  or  five  days  there  was  considerable  inflamma- 
tion, and  consequent  discharge  of  pus ;  and,  in  the  case  of 
some  of  the  animals,  some  were  unable  to  eat,  being  in  a  state 
of  fever,  and  evidently  suffering  considerable  paia.  With  the 
exception  of  applying  a  little  balsam,  as  above  stated,  no 
treatment  followed  the  operation.  The  animals  operated  upon 
were  afterwards  more'  manageable  than  before,  and  ultimately 
they  put  on  flesh,  and  throve  well.     It  was  further  proved 
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that  in  England  and  Wales,  in  Berwickshire  and  Boxburgh- 
shire,  total  dishorning  was  not  practised  unless  for  surgical 
parposes^  and  that  in  East  Lothian  total  dishorning  was  only 
carried  out  to  a  limited  extent.  The  witnesses  for  the 
prosecution,  who  were  in  the  habit  of  feeding  cattle  in  courts, 
found  that  the  objects  which  total  dishorning  was  intended  to 
attain  were  met  either  by  separating  the  vicious  and  weak 
animals,  or  by  cutting  off  a  portion  from  the  point  of  the 
horn,  but  so  as  not  to  open  the  sinuses.  It  was  proved  that 
the  total  dishorning  of  cattle  was  regularly  practised  by 
farmers  and  breeders  of  cattle  in  Fifeshire,  Perthshire,  Forfar- 
shire, Kinross-shire,  and  Kincardineshire.  The  object  for 
which  the  operation  was  performed  was  the  safety  of  the 
animals  feeding  in  cattle  courts,  which  frequently  suffered 
painful  and  serious  injuries  from  goring  and  butting,  the 
weaker  animals  being  often  prevented  from  feeding  by  the 
stronger,  when  the  horns  were  allowed  to  remain.  It  was  the 
opinion  of  the  witnesses  for  the  defence  that  it  was  impossible 
to  feed  cattle  in  open  courts  unless  they  were  dishorned ;  and 
that,  as  the  importation  of  Irish  and  Canadian  cattle  (the 
breeds  mainly  fed  in  the  before-mentioned  counties),  which 
were  more  inclined  to  be  troublesome  than  other  breeds,  had 
increased  with  recent  years,  dishorning  was  now  more  neces- 
sary than  formerly.  Partial  dishorning,  which  some  of  the 
witnesses  for  the  defence  had  tried,  had  been  found  unsatis- 
factory. It  was  further  proved  that  the  respondent  had 
considerable  experience  in  dishorning  cattle,  and  that  the 
operation  on  the  cattle  in  question  had  been  performed  with 
skill  and  in  the  usual  manner.  The  Court  having  remitted 
back  to  the  Sheriff  to  state  his  findings  on  the  comparative 
efficacy  of  partial  and  total  dishorning,  he  further  stated  that 
he  found  it  proved  that,  when  cattle  fed  in  courts  are  trouble- 
some, total  dishorning,  which  effectually  prevents  them  from 
injuring  each  other,  is  for  the  benefit  of  the  cattle,  and  that 
other  ways  of  dealing  with  troublesome  animals,  viz.  by 
fastening  wooden  balls  to  the  tips  of  the  horns,  and  partial 
dishorning,  do  not  so  effectually  prevent  them  from  injuring 
each  other. 

The   question   for   the    consideration   of   the    Court   was 
whether  these  facts  inferred  a  contravention  of  the  Act  13 
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&  14  Vict  c.  92;  and,  as  we  have  said,  their  lordships 
were  unanimouslj  of  opinion  that  there  was  no  infringement 
of  the  statute. 

It  is  greatly  to  be  deplored  that  the  existing  statute  has 
thus  been  held  not  to  cover  this  undoubtedly  cruel  practice. 
With  all  deference  to  the  learned  judges  who  decided  the 
case,  we  venture  to  submit  that  they  went  too  far  in  the 
direction  of  reading  in  sheer  wantonness  as  a  requisite  under 
the  Act  In  this  case,  as  in  that  of  Benton  v.  WUson,  they 
have  followed  the  doctrine  laid  down  by  Mr.  Justice  Day  and 
Mr.  Justice  Wills  in  the  English  case  of  Lems  v.  Fermor 
(L  R  18  Q.  B.  D.  532) — yiz,  that  a  person  who,  with  reason- 
able care  and  skill,  performs  on  an  animal  a  painful  operation 
which  is  customary,  and  is  performed  for  the  purpose  of 
benefiting  the  owner  by  increasing  the  value  of  the  animal, 
does  not  infringe  the  statute  even  though  the  operation  is  in 
fact  unnecessary  and  useless.  Because  this  operation  is 
practised  throughout  large  districts  of  Scotland,  is  customary 
there,  and  because  it  is  practised  with  a  purpose  other  than 
the  mere  infliction  of  pain,  it  is  not  struck  at  by  the  statuta 
So  said  the  judges  in  both  the  Scottish  cases.  It  is  a 
dangerous  interpretation  of  the  Act.  It  is,  moreover,  incon- 
sistent with  an  interpretation  given  to  it  in  the  past  in  cases 
of  overdriving,  and  the  like.  A  cabman  who  overdrives  an 
already  exhausted  horse,  in  order  to  earn  still  one  fare  more, 
inflicts  suffering  on  the  animal  for  the  "  bona  Jide  purpose  of 
benefiting"  himself  financially,  and  not  for  the  purpose  of 
wantonly  inflicting  the  suffering.  Yet  it  has  generally  been 
held  that  such  a  case  came  under  the  Act.  It  is  hard  to 
distinguish  between  the  two  cases — the  motives  are  the 
same.  There  is  an  absence  of  wantonnesa  There  is  the 
play  of  the  same  grasping,  sordid  desire  for  gain,  and  utter 
disregard  of  the  excruciating  pain  endured  by  the  animals. 
More  legislation,  therefore,  is  required ;  and  we  hope  that  it 
will  not  be  delayed.  We  still,  however,  hold  to  the  opinion 
of  the  English  judges,  that  dishorning  "  causes  extreme  pain 
without  an  adequate  and  reasonable  object,  and  is  an  unneces- 
sary abuse  of  the  animal,  and  therefore  unjustifiable "  under 
the  existing  statute. 
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The  Honourable  Lord  Mure. — It  is  with  the  truest 
sonow  that  we  record  the  death,  at  Bournemouth  on  the 
11th  April,  of  this  much  respected  and  high-minded  judge. 
Lord  Mure,  who  was  the  youngest  son  of  the  late  Colonel 
Mure  of  Caldwell,  Eenfrew,  was  born  in  1810,  and  was  there- 
fore in  his  eighty-first  year.  He  was  educated  at  Westminster 
School,  and  at  the  University  of  Edinburgh.  He  was 
admitted  to  the  Faculty  of  Advocates  in  1831,  and  was 
appointed  one  of  the  Counsel  for  the  Crown  in  1843,  which 
office  he  held  for  three  years.  From  1853  to  1858  he  was 
Sheriff  of  Perthshire.  Lord  Mure  then  had  a  brief  career  as 
Solicitor-General  for  Scotland,  and  a  still  more  brief  career 
(from  April  to  June  1859)  as  Lord  Advocate.  From  May 
1859  untU  January  1865  he  sat  in  Parliament  in  the  Con- 
servative interest  as  member  for  Bute.  Lord  Mure  was 
raised  to  the  Bench  in  1865  as  a  Lord  of  Session,  and  in 
1870  was  also  created  a  Lord  Commissioner  of  Justiciary. 
He  resigned  his  office  in  1889,  and  he  has  since  then  lived 
in  retirement  at  Bournemouth.  Lord  Mure  will  be  remem- 
bered as  a  lawyer  of  sound  judgment  and  sturdy  common 
sense ;  as  a  most  conscientious  and  painstaking  judge ;  and 
as  an  honourable  gentleman,  invariably  courteous  and  patient 
towards  all  who  came  in  contact  with  him. 

Mb.  Alexander  Dick. — Mr.  Alexander  Dick,  Writer,  died 
at  Helensburgh  on  11th  March,  at  the  great  age  of  ninety- 
four.  It  is  already  a  quarter  of  a  century  since  he  retired 
from  the  active  pursuit  of  his  profession,  which  he  carried  on 
in  Glasgow.  Mr.  Dick  was  a  son  of  the  Eev.  Dr.  Dick, 
Professor  of  Theology,  and  minister  of  Greyfriars  XJ.P.  Church, 
Glasgow.  He  was  educated  at  Glasgow  University,  and  he 
entered  the  Faculty  of  Procurators  in  1822.  He  was  a 
member  of  the  firm  of  Dick,  Stevenson,  &  Muir,  Solicitors. 

Mr.  James  Aytoun,  Writer,  died  in  Edinburgh  on  13th 
April,  in  his  seventy-second  year. 
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Mb.  John  Marshall  Hill,  Writer,  Glasgow,  and  senior 
member  of  a  well-known  firm  of  solicitors  there,  died  at 
Rutherglen  on  20tli  April.  Mr.  Hill  had  been  in  practice 
for  over  fifty  years. 


Zl)c  flDontb. 


Sheriff-Principal  Crichton. — SheriflF-Principal  Crichton  of 
the  Lothians  and  Peebles,  who  has  been  sufiFering  from  indis- 
position, has  obtained  six  months'  leave  of  absence,  and  Pro- 
fessor Rankine,  of  Edinburgh  University,  has  been  appointed 
interim  SherifiT. 

«    « 

* 

Mr.  Justice  Stephen's  Successor, — It  is  oflBcially  announced 
that  Her  Majesty  has  been  pleased  to  approve  of  the  appoint- 
ment of  Mr.  Eichard  Henn  Collins,  Q.C.,  to  be  one  of  the 
Justices  of  the  High  Court,  in  the  place  of  Mr.  Justice 
Stephen,  resigned. 

«     # 

* 

Strike  at  the  Parliamentary  Bar, — The  following  verses 
appeared  in  the  Pall  Mall  Gazette : — 

'*  Ere  I  go  into  Court  I  will  read  my  brief  through, 

Says  I  to  myself  says  I, 
And  111  never  take  work  Tm  unable  to  do, 

Says  I  to  myself  says  I. 
My  learned  profession  I'll  never  disgrace, 
By  accepting  a  bribe  with  a  grin  on  my  face, 
When  I  haven't  been  there  to  attend  to  the  case, 

Says  I  to  myself  says  I. 

In  other  professions  in  which  men  engage, 

Says  I  to  myself  says  I, 
The  Army,  the  Navy,  the  Church,  or  the  Stage, 

Says  I  to  myself  says  I, 
*  Professional  licence  if  carried  too  far 
Your  chance  of  preferment  will  certainly  mar. 
And  I  think  that  the  pame  should  apply  to  the  Bar/ 

Says  I  to  myself  says  I." 
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Sunday  Contract. — An  Indianapolis  church  member  who 
subscribed  to  a  church  building  fund  attempted  to  wriggle 
out  of  it  by  claiming  that  the  contract  was  illegal,  as  it  was 
made  on  Sunday ;  but  the  Court  has  decided  that  he  must 

«    « 

• 

Women  Jurors.  —  Senator  Newell  has  introduced  a  Bill, 
providing  that  when  a  coroner  impanels  a  jury  to  hold  an 
inquest  over  the  body  of  a  female^  that  jury  shall  be  com- 
posed of  women.  This  Bill  ought  to  pass.  We  have  no 
doubt  Senator  Newell  will  follow  it  till  he  sees  it  enacted 
into  a  law.  This  is  one  step  in  the  right  direction.  Who  of 
the  senators  will  take  another  step  ? — Chicago  Legal  News. 

«     # 
# 

Legai  Patronage. — So  much  legal  patronage  has  never 
fallen  to  any  Government  as  that  which  Lord  Halsbury  has 
been  called  upon  to  dispense.  Within  a  few  weeks  he  has 
had  to  fill  up  two  High  Court  judgeships,  a  County  Court 
judgeship,  a  Mastership  in  Lunacy,  and  a  Registrarship  in 
Bankruptcy.  He  may  possibly  soon  have  the  appointment 
of  an  additional  Chancery  judge.  On  the  whole,  no  fault  can 
be  found  with  the  appointments  made.  Unknown  men 
frequently  make  excellent  inferior  judicial  officers,  and  kin- 
ship to  high  officials  is  in  itself  no  disqualification. 

# 

Form  of  Question. — Attorney :  "  Now,  mark  me  well,  sir. 
Do  I  understand  you  to  say  that  you  were  standing  within 
ten  feet  of  the  parties  when  the  fight  began  ? "  Witness  (to 
the  Court) :  "  Your  Honour,  have  I  got  to  answer  that  ques- 
tion ? "  The  Court :  "  I  see  nothing  wrong  in  tiie  question. 
You  may  answer  it"  Witness  (to  Attorney) :  "  Well,  sir,  I 
don't  know  whether  you  understand  me  to  say  it  or  not." 

#    # 

Disturbing  Iteligious  Worship. — An  apparently  novel  case 
of  disturbance  of  religion  is  recently  chronicled  in  the  news- 
papers.     A  discharged  chorister  took  his  revenge  by  sitting 
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in  the  coDgregation  and  singing  purposely  out  of  tune.  The 
parish  want  to  know  if  there  is  no  redress.  Certainly ;  indict 
him  for  disturbing  religious  worship,  and  prove  that  he  could 
mug  in  tune  if  he  wished.  The  case  is  distinguishable  fnm 
the  famous  North  Carolina  case  of  State  v.  LirMuiw,  where 
the  defendant  sang  as  wetl  as  he  could,  which  was  but  badlj. 
— Albany  Law  Joumai. 

#    « 

• 

Legislation  Mortis  Causa. — ^The  lower  branch  of  the  Ohio 
Legislature  has  passed  a  law  which  gives  an  undertaker  the 
right,  if  a  coffin  is  not  paid  for  within  three  years,  to  dig  it 
up,  eject  the  tenant,  and  relaim  the  property — a  sort  of 
mechanic's  lien  on  the  houses  of  the  dead.  Also  the  stone- 
cutter may  remove  the  monument  which  records  the  virtues 
of  the  dead — wipe  out,  as  it  were,  the  mortuary  honours,  and 
ill  its  place  chisel  other  records.  There  is,  in  the  passage  of 
such  a  Bill,  an  unconscious  measure  of  the  character  and  ability 
of  those  who  vote  for  its  passage. — Legal  Advertiser. 

«     « 

• 

Poor  Law  Reform, — Until  the  year  1886  it  was  not  until 
a  wife  became  actually  chargeable  on  the  parish  that  a  hus- 
band could  be  compelled  to  support  his  destitute  wife :  he 
iould  be  punished  for  refusing  or  neglecting  to  furnish  that 
support,  as  a  rogue  and  vagabond  under  the  Act  Geo.  IV.  a 
83,  sees.  3  and  4.  But  five  years  ago  a  change  was  made  in 
the  procedure,  by  which  a  husband  may  be  compelled  to 
support  his  wife,  by  the  Act  49  &  50  Vict  c.  52.  This 
Act  has  worked  well,  and  has  been  the  means  of  saving  much 
i>f  the  expense  that  was  formerly  incurred  by  Guardians  in 
the  relief  of  married  women  whose  husbands  were  able  to 
support  them.  This  experience  has  encouraged  four  l^al 
members  of  Parliament — Mr.  Gainsford  Bruce,  Mr.  Gully, 
Mr.  Dugdale,  and  Mr.  Lockwood,  all  Queen's  Counsel — to 
endeavour  to  make  the  same  procedure  apply  in  the  case  of 
parent  and  child.  Their  Bill  proposes  to  amend  the  pro- 
cedure by  which  a  child  may  be  compelled  to  contribute  to 
the  relief  of  his  destitute  parent.  By  the  Poor  Law  Act 
'43  Eliz.  c.  2,  sec.  6)  the  children  of  every  poor,  old,  blind, 
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lame^  and  impotent  person,  or  other  poor  person  not  able  to 
work,  being  of  sufficient  ability,  are  made  liable,  at  their  own 
charges,  to  jrelieve  such  poor  person.  But,  of  course,  accord- 
ing to  the  existing  law,  this  liability  can  only  be  enforced 
when  or  so  long  as  the  parent  is  actually  chargeable  to  the 
parish.  If  the  proposed  change  in  the  law  is  made,  it  will 
be  lawful  for  the  destitute  parent  to  summon  his  child  or 
children  before  the  magistrates  in  Petty  Sessions,  or  before 
any  stipendiary  magistrate,  and  thereupon  the  magistrates,  if 
satisfied  that  the  child  or  children,  being  able  whoUy  or  in 
part  to  maintain  the  parent,  has  or  have  wilfully  refused  or 
neglected  to  do  so,  will  be  able  to  order  such  weekly  payment 
from  the  child  or  children  not  exceeding  £l  a-week,  as  the 
magistrates  may  consider  to  be  in  accordance  with  the  means 
of  the  child  or  children,  and  with  any  means  the  parent  may 
have  for  his  support ;  the  payment  will  be  enforceable  just  as 
the  payment  of  money  is  enforced  under  an  order  of  affilia- 
tion. The  order  for  payment  will  be  variable  upon  proof 
that  the  means  of  parent  or  children  have  changed  since  the 
original  order.  The  proposal  is  such  a  good  one  that  we 
would  like  to  see  it  extended  to  meet  the  converse  case  of  a 
parent's  responsibility  for  the  maintenance  of  his  child.  Each 
of  the  two  responsibilities  might  well  be  enforced  in  the 
same  way. — Law  Times. 

«    • 

Tht  Scottish  Private  BUI  Legislation  BiU. — The  above 
measure  passed  its  second  reading  stage  in  somewhat  extra- 
ordinary circumstances.  It  is  a  measure  revolutionary  in 
character,  and  yet  introduced  by  the  present  Constitutional 
Grovemment  A  direct  step  towards  Home  Bule  for  Scotland, 
it  has  nevertheless  failed  to  obtain  the  support  of  the  present 
Scottish  Badical  members.  So  far  as  Scotch  votes  were  con- 
cerned, the  second  reading  would  have  been  defeated  by  a 
majority  of  seven.  Thus  we  have  the  curious  spectacle  of  the 
Unionist  members  for  Scotland  supporting  a  Home  Bule 
proposal  and  the  Separatists  voting  against  it  The  Govern- 
ment have  referred  the  Bill  to  a  Committee,  and  have  ex- 
pressed their  willingness  to  amend  it.  It  remains  to  be  seen 
in  what  shape  it  will  emerge  for  further  consideration  by  the 
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House  at  large.  Bat  the  prediction  may  be  hazarded  that 
the  Bill  will  not  pass  in  its  present  shape  this  session,  or  in 
fact  in  any  session. 

The  truth  of  the  matter  is,  that  the  Bill  in  question  is  a 
radically  bad  one.  It  is  a  curious  problem  to  discoTer  how 
the  Government  were  ever  induced  to  take  it  up  at  alL  The 
Bill  introduces  a  revolution,  and  is  even  in  some  respects 
unconstitutional  What  public  opinion  is  at  its  back  it  is 
hard  to  say.  The  various  public  and  local  bodies  have 
indeed  declared  unanimously  in  its  favour.  But  it  is  said  by 
those  who  know  that  the  private  opinions  of  the  individuals 
composing  those  bodies  are  strangely  at  variance  with  their 
public  utterances.  Whilst  professing  to  support  the  Bill 
warmly  as  only  justice  to  Scotland,  many  of  them  dedaie  in 
private  that  the  present  state  of  things  is  much  to  be  pre- 
ferred to  the  new  proposal.  And  it  would  be  unfair  to 
attribute  their  opinion  entirely  to  the  occasional  jaunts  to 
London  (at  the  ratepayers'  expense)  which  some  of  them 
enjoy  from  time  to  time.  To  business  men  these  trips  have 
very  little  pleasure  in  them  after  the  novelty  has  worn  o£ 
Nor  are  the  great  railway  companies  in  favour  of  the  proposed 
change.  They  all  prefer  the  decisions  of  the  High  Court  of 
Parliament,  however  expensive  it  may  be  to  obtain  them. 
The  Scotish  Home  Eulers  regard  the  Bill  as  simply  a  specious 
attempt  to  harm  their  cause.  Instead  of  hastening  on  their 
movement,  it  will,  they  say,  retard  it  What  remains  in  its 
favour  is  only  the  stubborn  and  unreasoning  pseudo-patriotism 
which  is  the  curse  of  Scottish  politics.  According  to  this  it 
must  necessarily  be  better  to  try  the  case  of  Private  Bills  in 
Scotland  and  before  a  Scottish  tribunal.  It  is  the  old  policy 
of  "keep  your  ain  sea-guts  for  your  ain  sea-maws,"  The 
one  body  which  is  directly  interested  in  the  new  scheme,  and 
will  directly  gain  by  it,  is  the  Scottish  Bar.  Work  languishes 
with  the  brethren  of  the  long  robe  north  of  the  Tweed,  Their 
case  should  count  for  something,  but  not,  we  submit,  for 
everything. 

As  to  the  Bill  itself,  endless  diflBculties  will  occur  in 
working  it.  Its  main  provision  is,  that  all  Private  Bills  re- 
lating to  Scotland,  which  have  passed  their  second  reading, 
and  are  opposed,  are  to  be  referred  to  the  Commission  created 
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by  the  BiU,  instead  of  to  a  Select  Committee  as  heretofore. 
At  this  point  the  first  difficulty  will  arise.  The  Chairman  of 
Committees  is  to  have  the  right  of  excluding  from  the  Com- 
mission all  such  Bills  as  he  shall  hold  do  not  exclusively 
relate  to  Scotland.  These  are  to  be  referred  to  Select  Com- 
mittees as  at  present.  Now  it  is  extremely  difficult  to  draw 
the  distinction  in  question.  For  example,  as  r^ards  almost 
all  the  Scotch  Bailway  Bills,  every  one  of  them  must  affect 
the  English  connecting  lines,  and  consequently  would  not  be 
held  to  come  under  the  provisions  of  the  Bill  at  alL  How 
will  this  square  with  the  intentions  of  the  promoters,  whose 
desire  is  to  have  these  matters  tried  entirely  in  Scotland  ? 
Then  again  the  composition  of  the  proposed  Commission  is 
open  to  very  grave  objections.  It  is  to  consist  of  three  ex 
officio  Commissioners,  and  one  to  be  specially  appointed.  The 
former  are  the  judge  who  happens  for  the  time  to  be  the 
Commissioner  appointed  for  Scotland  to  sit  upon  the  Bailway 
Commission  under  the  Bailway  and  Canal  Traffic  Act  of  1888, 
one  of  the  said  Commissioners  appointed  by  themselves,  and 
a  member  of  Parliament  chosen  by  the  Committee  of  Selection. 
The  appointed  Commissioner  is  to  be  one  of  a  panel  of  five, 
nominated  by  the  judges  of  the  Court  of  Session,  and  selected 
by  the  Lord  President  of  that  Court  He  is  to  hold  office  for 
one  year  only,  but  may  be  re-appointed,  is  to  be  removable 
by  the  Lord  President  for  inability  or  misbehaviour,  and  is  to 
receive  such  remuneration  as  the  Secretary  for  Scotland. and 
the  Treasury  may  jointly  approve.  It  is  obvious  that  the 
difficulty  of  obtaining  a  good  man  to  serve  under  such  con- 
ditions will  be  considerable.  It  is  noteworthy,  also,  that  the 
sections  appointing  the  Commission  calmly  ignore  the  House 
of  Lords.  They  make  no  provision  for  its  representation  upon 
the  Commission,  although  it  is  a  co-ordinate  branch  of  the 
legislature,  and  its  members  are  well  known  to  perform  the 
most  useful  work  upon  the  present  Select  Committees. 

It  is  further  provided  that  the  new  Commission  is  to  sit  at 
Edinburgh,  Glasgow,  Dundee,  Aberdeen,  or  Inverness  at  its 
convenience.  Perth  has  put  in  a  claim  as  another  centre, 
^hich  it  may  be  difficult  to  resist.  The  Commission  is  to 
have  all  the  powers  of  a  Select  Committee,  and  may  decide  all 
questions  as  to  locus  standi,  costs,  and  the  like.     After  con- 
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eluding  its  investigation  it  is  to  report  to  the  House,  and  its 
report  is  to  be  equivalent  to  that  of  a  Select  Committee.  Such 
reports  will  then  be  dealt  with  according  to  the  practice  of 
Parliament,  except  that  they  may  be  referred  back  for  farther 
inquiry,  or  report  generally  or  specially,  but  not  to  a  Special 
Committee.  Either  House  may  then  deal  with  the  Bill  either 
by  amendment  or  otherwisa  The  Commissioners  may  r^ulate 
their  proceedings  by  a  general  order,  subject  always  to  the 
sanction  of  Parliament.  They  are  to  have  an  office  in  Edin- 
burgh with  a  sufficient  staff,  and  existing  parliamentary  agents 
may  practise  before  them. 

It  is  sufficient  here  to  summarise  shortly  the  objections  to 
tbi3  measura  It  will,  in  the  first  place,  substitute  a  bad 
tribunal  for  one  which  at  present  gives  decisions  which  are 
satisfactory  to  all  concerned.  The  questions  which  at  present 
come  before  Select  Committees  are  not  questions  of  pure  law,  bat 
of  mixed  law  and  policy.  The  present  decisions  are  unbiassed 
and  fair;  in  Scotland  they  must  be  tinged  with  local  pre- 
judices. It  is  claimed  for  the  new  system  that  it  would 
lessen  expense,  but  the  probabilities  are  all  the  other  way. 
Heavy  as  the  present  expenses  are,  experience  goes  to  show 
that  local  inquiries  cost  even  more.  For  one  thing,  when 
there  is  a  question  of  bringing  witnesses  up  to  London,  more 
discrimination  is  exercised  than  if  they  were  to  be  heard  in 
the  localities  where  they  live.  But  the  fatal  objection  to  the 
scheme  is,  that  it  derogates  from  the  power  of  Parliament,  by 
taking  from  it  business  which  is  essentially  legislative  in 
oliaracter.  We  have  seen  that  the  House  of  Lords  is  ignored 
ill  the  matter.  Even  as  regards  the  Lower  House  it  is  obvions 
that,  to  a  great  extent,  its  power  over  Private  Bills  would  be 
lost  under  the  new  arrangement.  And  if  not  lost,  it  may  be 
asked,  what  advantage  would  be  gained  by  the  Bill  ?  The 
saving  of  time  and  trouble  to  overworked  legislators,  which  is 
claimed  for  the  new  arrangement,  would  prove  to  be  a  myth. 
Again,  it  may  be  asked  if  the  new  system  is  to  be  confined 
to  Scotland,  or  extended  to  England  and  Ireland  ?  If  so,  it 
should  be  dealt  with  by  a  general  measure.  But  the  present 
Bill  is  a  bad  one,  and  based  upon  a  bastard  Home  Bule ;  and 
we  can  only  wonder  that  it  should  have  obtained  the  support 
of  Her  Majesty's  Grovemment. — London  Law  Times, 
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CurUyas  Circuit  Customs. — Old  customs,  rapidly  dying  out 
under  modem  innovation,  appear  to  retain  greater  vitality 
among  ancient  institutions.  As  ''going  circuit"  by  the 
judges  of  England  is  one  of  the  most  ancient  occurrences  in 
our  history,  one  is  prepared  to  find  some  of  the  oldest 
ceremonies  and  observances  connected  with  that  time- 
honoured  usage  still  existing.  From  an  article  in  Th& 
Leisure  Hour,  we  extract  some  interesting'  facts  concerning 
"  Circuit  Customs." 

Let  us  first  take  the  matter  of  gloves.  Every  one  knows 
that  when  an  assize  town  has  no  prisoner  for  trial  to  bring 
before  the  Queen's  Justices,  or  where,  in  more  ancient  time, 
no  prisoner  had  to  be  sentenced  to  death,  the  town  is,  or  was, 
said  to  have  a  **  maiden  assize ; "  and  the  High  Sheriff  pre- 
sented, and  still  presents,  the  judge  presiding  in  the  Criminal 
Court  with  a  pair  of  white  kid  gloves. 

But  the  meaning  of  the  custom  is  not  so  clearly  understood, 
and  has  occasioned  much  discussion.  To  wear  gloves,  or  have 
the  hands  dovered,  is  a  mark  of  superiority,  whereas  to  go 
without  gloves  is  a  mark  of  submission ;  and  as  a  judge  owes  sub- 
mission to  the  Sovereign  whom  he  represents,  and  under  whose 
commission  he  sits,  it  would  be  an  assumption  of  too  great 
dignity  were  he  to  have  his  hands  covered  when  acting  as 
deputy  of  the  Sovereign  in  the  execution  of  the  Eoyal  Com- 
mission; hence,  says  Seldon,  "judges  wear  not  gloves  while 
they  act  in  their  commission."  But  where  there  are  no 
prisoners  to  try,  or  in  ancient  times  where  no  prisoner  was 
to  be  condemned  to  death,  and  therefore  (death  being  the 
common  punishment  of  all  criminal  offences,  from  stealing  to 
the  value  of  one  shilling  upwards)  the  higher  powers  of  the 
Crown  were  not  to  be  called  in  exercise,  and  ordinary  magis- 
trates* functions  were  to  be  executed  by  "  delivering  the  gaol," 
the  Sheriff  signified  to  the  judge,  by  presenting  him  with 
gloves,  that  he  might  retain  that  portion  of  his  attire  of  which 
he  had  divested  himself  while  acting  as  his  Sovereign's  repre- 
sentative. The  gloves  so  presented  are  usually  white,  as 
indicative  of  the  purity  of  the  county  from  crime. 

Newcastle-on-Tyne  is  the  only  remaining  circuit  town  in 
England  which  presents  gloves  at  the  assizes,  and  which  still 
observes  some  of  the  olden  ceremonies  in  connection  witii 
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jadges  of  assize.  With  the  single  exception  of  the  city  of 
Bristol,  no  other  town  insists  upon  entertaining  the  repre- 
sentatives of  the  Crown  during  the  assizes.  When  the  assize 
work  is  over,  the  major  and  aldermen,  in  full  regalia,  attend 
the  judges,  and  the  mayor,  as  spokesman,  makes  a  speech 
somewhat  as  follows : — 

"My  Lords,  we  have  to  congratulate  you  upon  having 
completed  your  labours  in  this  ancient  town,  and  have  also 
to  inform  you  that  you  travel  hence  to  Carlisle  through  a 
border  country  much  and  often  infested  by  the  Scots ;  we 
therefore  present  each  of  your  lordships  with  a  piece  of  money 
to  buy  therewith  a  dagger  to  defend  yourselves." 

He  then  presents  to  the  senior  judge  a  piece  of  gold  coin 
of  the  reign  of  James  I.,  called  a  Jacobus,  and  to  the  jonior 
judge  a  similar  coin  of  the  reign  of  Charles  I.,  a  Carolus,  and, 
after  having  been  duly  thanked  by  the  judge  in  commission, 
retirea  The  Corporation  have  had  at  times  great  difficulty 
in  procuring  these  coins  for  the  purpose  of  the  assize ;  but  as 
keeping  up  the  ceremony  is  enjoined  by  one  of  their  andent 
charters,  they  are  loath  to  let  it  drop. 

We  cannot  but  share  the  doubts  expressed  by  a  witty  ex- 
judge,  who,  upon  receiving  the  gold  after  the  mayor's  exordium, 
said :  "  I  thank  the  mayor  and  Corporation  much  for  this  gift 
I  doubt,  however,  whether  the  Scots  have  been  so  troublesome 
on  the  borders  lately ;  I  doubt,  too,  whether  daggers  in  any 
number  are  to  be  purchased  in  this  ancient  town  for  the 
protection  of  my  suite  and  myself;  and  I  doubt  if  these  coins 
are  altogether  a  legal  tender  at  the  present  time." 

The  steward  of  Warwick  Castle  still  brings  to  the  "judge's 
lodgings,"  spring,  summer,  and  winter, — ^if  a  winter  assize 
be  there  held, — ^the  keys  of  Warwick  Castle  grounds,  that 
the  judges  may  "  recreate  themselves  therein "  during  their 
stay  in  the  town. 

Presents  of  food  and  drink,  especially  of  the  former,  are 
now  rarely  made  to  the  justices  of  assize,  though  anciently 
they  were  very  frequent.  Flowers  and  fruit  are  still  tendeied 
by  and  accepted  from  country  gentlemen  of  position ;  and 
venison,  when  in  season,  from  the  great  country  parks  and 
the  owners  of  several  of  which  have  affixed  to  the  con- 
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ditioDs  of  the  tenure  of  their  estates  that  of  providing  the 
King's  justices  with  "  fat  bucks  and  does  at  the  fissizes/' 

At  Cambridge,  where  the  judges  are  lodged  in  Trinity 
College,  the  **  heads  of  houses  "  present  twelve  bottles  of  very 
choice  port  wine,  and  brew  three  barrels  of  veiy  potent  ale 
for  the  judges  and  their  attendants;  while  at  Lancaster, 
under  the  provisions  of  the  will  of  a  benevolent  old  lady,  who 
died  some  centuries  since,  and  who  doubtless  gained  some 
heavy  verdict  in  her  favour,  two  dozen  bottles  of  very  rare 
and  fine  old  port  are  brought  to  the  "  lodgings  "  at  the  com- 
mencement of  each  assize. 

The  only  other  present  we  need  allude  to  is  the  bouquet  of 
flowers  placed  on  the  bench  before  the  judge  during  the 
exercise  of  the  duties  of  his  office.  These  are  mostly  the 
result  of  ancient  bequests;  but  where  there  is  no  special 
means  from  which  they  may  be  supplied,  the  High  SherifT 
provides  them,  sometimes  at  great  personal  cost 

Flowers  in  Court  were  originally  used  for  preventing  by 
their  odour  the  effects  of  **gaol  fever"  upon  the  judge  and  his 
associates  on  the  bench  ;  and  for  a  similar  purpose,  and  until 
quite  recently,  small  bunches  of  rue  were  placed  before  the 
prisoners  upon  trial  at  the  Old  Bailey. 

Such  are  some  of  the  old  circuit  customs  which  still  exist, 
but  a  greater  number  are  among  the  "  things  which  were." 
Not  more  than  forty  years  ago  in  every  garrisoned  town  the 
soldiers  could  not  leave  their  quarters  without  leave  of  the 
judge  first  had  been  obtained,  and  to  procure  which,  the  officer 
first  in  command,  in  "full  fig,"  with  adjutant  attending, 
waited  at  the  judge's  lodgings  on  the  commission  day  for  the 
requisite  permission  to  loose  his  men  from  barracks.  He  pre- 
sented to  the  judge  for  approval  or  alteration  the  table  of 
rations  accorded  to  the  troops,  and  handed  in  the  surgeon's 
report  as  to  the  health  of  the  soldiers. 

The  governor  of  Lancaster  Castle  and  the  mayor  of  Lan- 
caster, until  recently,  severally  gave  up  their  keys  and  staff  of 
office  to  the  assize  judge  when  he  visited  that  town ;  while 
both  at  Appleby  and  at  Chester  the  judges  resided  during  the 
assizes  in  the  castlea  themselves,  and  every  night,  after  "  lock- 
ing up,"  the  keys  were  brought  to  them  as  governors  of  :the 
fortresses.     Durham  is  now  the  only  town  in  England  wfaidh 
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receives  the  judges  into  a  castle,  and  a  grand  one  too,  with 
tlie  accessioiiis  of  ancient  carved  oak,  tapestry^  and  most 
ghost-like  state  rooms. 

The  mayor  of  Banbury,  accompanied  by  several  membeis 
of  the  Corporation,  until  lately  presented  themselves  at  the 
judges'  lodgings  at  Oxford,  and  offered  the  judges  Banbury 
cakes,  wine,  six  long  clay  pipes,  and  a  pound  of  tobacco, 
accompanying  the  gift  with  many  complimentary  expressions. 

Until  1859  the  ancient  Corporation  of  Ludlow  were 
accustomed  to  come  to  the  door  of  the  judges'  carriage,  as  tbej 
travelled  by  rail  from  Shrewsbury  to  Hereford,  and  to  offer 
the  cake  and  wine,  the  former  upon  an  ancient  silver  salver, 
the  latter  in  a  "  loving  cup  "  wreathed  with  flowers. — Green 
Bag. 

An  Iowa  Justice  of  the  Peace  didn't  actually  fine  a  man 
eleven  dollars  for  declaring  that  the  world  was  flat,  but  because 
he  knocked  the  postmaster  down  for  insisting  that  it  was  round. 
It  was  a  narrow  escape,  though,  and  the  defender  was  cau- 
tioned to  look  out  next  time. — New  Jersey  Law  Journal. 

*     # 

* 

Fees  of  the  Parliamentary  Bar. — ^We  published  on  Thursday 
a  formidable  list  of  the  counsel  engaged  on  the  Watkin  Bill 
[t  comprised  eight  Queen's  Counsel  and  thirteen  "juniorsi" 
Hut  all  but  one  Q.C.  (except  those  appearing  for  the  pro- 
moters) and  several  of  the  juniors  are  "  stage-army-men,"  and 
do  duty  several  times  over  for  several  clients.  Thus  one 
<  j.C.  appears  for  eight,  another  for  four,  two  for  three,  one  for 
two  parties,  who  may  or  may  not  have  different  or  even  con- 
flicting interests,  and  as  to  some  of  whom,  such  as  the  Cleigjr 
Orphan  Corporation  and  the  vestry  of  St.  John's,  Hampstead, 
one  wonders  why  they  appear  at  all,  except  it  be  that  their 
legal  advisers  love  the  law — not  wholly  for  its  own  sake. 
One  also  wonders  why  others  are  even  allowed  to  appear, 
why  the  Great  Northern,  the  Midland,  and  the  North- Western 
should  spend  their  shareholders'  money  and  waste  the  public 
time  and  expense  merely  to  bolster  up  their  own  monopoliea 
But  so  it  is,  twenty  different  sets  of  people  are  allowed  to 
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rush  in  and  lavish  their  money  on  Parliamentary  counsel. 
Parliamentary  agents,  and  Parliamentaiy  engineers,  to  show 
that  people  who  wish  to  spend  their  money  in  giving  the  public 
greater  railway  facilities  should  not  be  allowed  to  give  them. 
It  is  interesting  to  estimate  the  cost  of  this  little  band  of 
Parliamentary  counsel  only.  Without  seeing  the  briefs,  it  is 
of  course  impossible  to  know  exactly,  but  we  can  form  a 
shrewd  estimate  of  what  is  probably  a  minimum  cost  In 
the  first  place,  these  forty-three  different  counsel  (though 
only  twenty-one  different  men)  cost  215  guineas  to  retain. 
The  promoters'  three  counsel  cost,  presumably,  at  least  450 
guineas  on  their  briefs;  the  most  reduplicated  Q.C.'s  can 
hardly  cost  less  than  375  guineas  apiece  on  their  briefs,  the 
others,  more  eminent  though  less  reduplicated,  not  less  than 
COO  guineas  between  the  four  of  them;  and  the  thirteen 
janiors,  some  appearing  without  a  leader,  some  with,  will,  on 
a  very  modest  estimate,  be  briefed  to  the  tune  of  700  guineas 
between  them.  Each  of  these  twenty -one -forty -three 
gentlemen  will  also  receive  15  guineas  a  day,  by  way  of 
daily  reminder  of  their  duties,  while  the  case  lasts.  Say 
it  lasts  only  ten  days — and  as  the  day  is  from  twelve  to 
four,  with  intervals  for  refreshment  and  "  divisions,"  that 
is  a  moderate  expectation — and  we  have  another  little  sum 
of  6450  guineas  to  be  distributed.  So  altogether  the  little 
bill  of  the  Parliamentary  counsel  totals  up  as  follows : — 

Retainers, 215  guineas 

Briefa  (Q.C.'8), 1700      „ 

„     (Juniors), 700      ,, 

Committee  and  Consultation  Fees  for  ten  days,  6450      „ 


9065  guineas,  or  over  £9500 

And  this  is  besides  the  payment  of  twenty-one-forty-three 
clerks,  as  it  is  one  of  the  privileges  of  Parliamentary  counsel, 
in  common  with  their  less  highly  remunerated  brethren  of 
the  Bar,  that  the  client  pays  their  clerks.  If,  therefore,  this 
Uttle  bill  does  not  cost  £10,000,  divided  among  twenty-one 
gentlemen,  who  at  the  same  time  are  most  of  them  probably 
briefed  several  times  over,  to  be  in  several  dififerent  places 
at  once  on  the  same  day,  we  shall  be  surprised. — Pall  Mall 
(hzetU. 

VOL.  XXXV.  HO.  CCCCXin. — ^MAT  1891.  T 
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Mr.  Justice  Collins.  —  The  Queen  has  approved  of  the 
appointment  of  Mr.  Bichard  Henn  Collins,  Q.C.,  of  the 
Northern  Circuit,  as  a  judge  of  the  English  Queen's  Bench 
Division,  in  succession  to  Mr.  Justice  Stephen,  retired.  Mr. 
Collins,  who  is  the  third  son  of  Mr.  Stephen  Collins,  Q.C.,  of 
Dublin,  was  born  in  1842,  and  was  for  some  years  at  Trinity 
College,  Dnblin,  where  he  took  the  highest  honours  in  Classics 
and  Moral  Science.  He  left  Dublin,  before  taking  his  degree, 
for  Downing  College,  Cambridge,  where  he  was  bracketed 
fourth  in  Classical  Tripos.  He  was  elected  a  Fellow  of 
Downing  in  1865,  and  was  made  an  honorary  Fellow  of  that 
College  on  the  expiration  of  his  Fellowship.  He  was  called 
to  the  Bar  at  the  Middle  Temple  in  November  1867,  was 
created  a  Queen's  Counsel  in  1883,  and  was  elected  a  Bencher 
of  his  Inn  in  the  following  year.  Both  as  a  junior  and  a 
Queen's  Counsel,  Mr.  Collins  has  been  in  the  enjoyment  of  a 
large  and  lucrative  practice  for  a  long  time  past  A  few 
years  ago,  in  consequence  of  the  large  increase  of  his  London 
business,  the  learned  gentleman  ceased  to  attend  drcoit, 
except  with  the  inducement  of  a  special  fee.  The  last  two 
noteworthy  cases  in  which  Mr.  Collins  appeared  lately  were 
the  important  licensing  appeal  of  Sharpe  v.  Walcefidd,  in  the 
House  of  Lords,  and  what  is  popularly  known  as  the 
**  Clitheroe  abduction  case,"  in  which  he  was  leading  counsel 
for  Mr.  Jackson  in  the  Court  of  Appeal  Mr.  Collins  is  well- 
known  as  a  sound  and  painstaking  lawyer,  and  his  elevation 
to  the  Bench  will  be  a  thoroughly  popular. one  with  both 
branches  of  the  legal  profession.  He  has  been  a  member  of 
the  Bar  Committee  for  some  years  past,  and  is  joint  author  of 
Smith's  Leading  Cases. 

•     # 
* 

It  is  nothing  new  to  find  anomalies  in  the  incidence  of 
taxation.  This  was  sorrowfully  confessed  by  Baron  Pollock 
the  other  day  in  Bomrs  v.  Harding  (64  L.  T.  Eep.  K  S.  201), 
an  income-tax  case  of  peculiar  hardship.  Husband  and  wife 
were  master  and  mistress  of  a  National  School  at  a  joint  salaiy 
of  £150.  In  order  to  attend  to  her  school  duties,  the  wife 
was  obliged  to  engage  a  servant  to  do  the  work*  of  the  house- 
hold.    The  servant  cost  in  board  and  wages  £30,  but  the 
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husband  and  wife  were  not  allowed  to  deduct  this  or  any 
amount  from  their  income  for  purposes  of  taxation.  Barou 
Pollock  and  Mr.  Justice  Charles  decided  that  the  whole  £150 
was  to  be  charged  in  the  name  of  the  husband,  under 
Schedule  E  of  Sir  Eobert  Peel's  Act,  as  being  derived  from  a 
public  office  or  employment.  It  was  impossible  to  say  how 
much  was  attributable  to  the  husband  and  how  much  to  the 
wife.  It  was  a  salary  liable  under  Schedule  £,  as  being 
derived  from  a  public  appointment;  public,  because  it  was 
paid  for  out  of  the  taxes  of  the  country,  and  was  recognised 
as  a  part  of  the  public  service.  When  it  is  admitted  on  the 
Bench  that  a  case  raises  a  state  of  things  which  one  may 
regret,  surely  it  is  time  for  the  Legislature  to  intervene. 
There  is  no  branch  of  the  law  which  requires  remodelling  and 
codification  more  than  the  Income  Tax  Acts,  if,  as  seems 
probable,  the  income  tax  is  to  remain  a  permanent  thing. — 
Law  Times. 

#     # 

Suicide. — ^This  is  a  subject  that  is  frequently  referred  to  in 
relation  to  various  branches  of  the  law.  We  have  seen  it 
lately  the  occasion  of  an  interesting  judgment  upon  a  point  of 
ecclesiastical  law,  viz.  as  to  the  recent  sentence  and  service  of 
reconciliation  in  St  Paul's  Cathedral  There  was  another  case 
of  painful  interest  that  lately  gave  rise  to  a  discussion  on  the 
subject  of  concealment  of  the  finding  of  a  coroner's  inquest. 
Frequently  questions  arise  in  relation  to  the  subject  of  suicide 
as  connected  with  policies  of  life  insurance.  As  a  criminal 
offence  in  itself,  suicide  is,  by  the  law  of  England,  simply 
regarded  as  self-murder ;  and,  in  order  to  constitute  the  crime, 
all  those  same  conditions  must  concur  which,  in  the  case  of 
killing  another  person,  would  make  the  act  a  murder,  with  the 
exception  that  the  offender  is  his  own  victim.  So  completely 
does  the  law  regard  it  in  the  same  light  as  murder,  that  every 
other  person  who  aids  or  abets  a  suicide  is  guilty  of  murder. 

It  is  the  first  requisite,  therefore,  in  the  definition  of  the 
crime  of  self-murder,  that  the  slayer  of  himself  should  be  of 
sound  mind  and  have  attained  to  years  of  discretion  (1  Hale, 
P.  G.  411;  3  Inst  54).  A  man  or  woman  is,  as  to  capital 
ofiences,  of  the  age  of  discretion  at  fourteen  years  old.     In  the 
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Journal  of  the  Statistical  Society  for  March  1886,  Dr.  Ogle 
gives,  amongst  other  information,  a  table  showing  the  average 
annual  suicides  in  England  and  Wales  at  successive  ages  per 
million  lives  between  the  years  1858  and  1883.  This  table 
shows  that,  taking  both  sexes  together,  the  rate  of  suicide 
rises  steadily  and  rapidly  after  the  tenth  year  has  been  passed, 
and  although  no  figures  are  given  for  any  period  previous  to 
the  tenth  year,  Dr.  Ogle  mentions  that  there  were  actually 
four  cases  of  suicide  of  children  between  the  ages  of  five  and 
ten  years  during  the  twenty-six  years  observed.  It  is  no 
crime,  however,  by  the  law  of  England,  for  any  human  being 
to  take  his  or  her  own  life  before  he  or  she  has  attained  to 
the  age  of  fourteen  years.  It  seems,  therefore,  that  no  person 
could  be  convicted  of  aiding  or  abetting  a  child  under  the  age 
of  fourteen  years  to  take  its  own  life.  This  is  a  point  that 
might  attract  the  attention  of  those  benevolent  persons  who 
have  done  so  much  of  late  in  the  interests  of  children  to 
protect  them  from  cruelty.  It  might  give  rise  to  a  very 
interesting  point  of  law  in  connection  with  the  subject  of  life 
insurance. 

As  we  have  already  stated,  not  only  is  it  requisite  that 
the  party,  in  order  to  be  guilty  of  the  crime,  should 
have  arrived  at  years  of  discretion,  but  must  be  of 
sound  mind.  In  adverting  to  this,  Serjeant  Hawkins 
makes  some  observations  (1  Hawk.  P.  C.  c  27,  sees.  2,  3) 
which  we  cannot  refrain  from  quoting.  "  I  cannot,"  says  he, 
'  but  take  notice  of  a  strange  notion  which  has  unaccountably 
prevailed  of  late,  that  every  one  who  kills  himself  must  be  non 
compos  of  course ;  for  it  is  said  to  be  impossible  that  a  man  in 
his  senses  should  do  a  thing  so  contrary  to  nature  and  all 
sense  and  reason.  If  this  argument  be  good,  self-murder  can 
be  no  crime,  for  a  madman  can  be  guilty  of  none ;  but  it  is 
wonderful  that  the  repugnancy  to  nature  and  reason,  which  is 
the  highest  aggravation  of  this  offence,  should  be  thought  to 
make  it  impossible  to  be  any  crime  at  all,  which  cannot  bat 
be  the  necessary  consequence  of  this  position,  that  none  but  a 
madman  can  be  guilty  of  it  May  it  not,  vnth  as  much 
reason,  be  argued  that  the  murder  of  a  child  or  a  parent  is 
against  nature  and  reason,  and  consequently  that  no  man  in 
his  senses  can  commit  it  ?     But  has  a  man,  therefore,  no  use 
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of  his  reason  because  he  acts  against  right  reason  ?  Why 
may  not  the  passions  of  grief  and  discontent  tempt  a  man 
knowingly  to  act  against  the  principles  of  nature  and  reason 
in  this  case,  as  those  of  love,  hatred,  and  revenge,  and  such 
like,  are  too  well  known  to  do  in  others  ? "  And  yet  this 
passage  occurs  in  a  work  which  was  first  published  in  1716. 
Even  Lord  Hale,  some  half  a  century  previously,  seems  to 
have  observed  the  first  indications  of  opinion  setting  in  the 
direction  of  the  same  fallacy,  for  he  says  (1  Hale,  P.  C.  412) : 
"It  is  not  ever  melancholy  or  hypochondriacal  distemper 
that  denominates  a  man  non  compos,  for  there  are  few  who 
commit  this  ofience  but  are  under  such  infirmities;  but  it 
must  be  such  an  alienation  of  mind  that  renders  them  to  be 
madmen,  or  frantic,  or  destitute  of  the  use  of  reason.  A 
lunatic  killing  himself  in  the  fit  of  lunacy  is  not  felo  de  se  ; 
otherwise  it  is,  if  it  be  at  another  time."  Lord  Coke  (3  Inst. 
54)  puts  it  jn  this  way :  "  If  a  man  lose  his  memory  by  the 
rage  of  sickness  or  infirmity,  or  otherwise,  and  kill  himself 
while  he  is  not  compos  mentis,  he  is  not  fdo  de  se  ;  for,  as  he 
cannot  commit  murder  upon  another,  so  in  that  case  he  can- 
not commit  murder  upon  himself.  If  one,  during  the  time 
that  he  is  not  compos  mentis,  give  himself  a  mortal  wound 
whereof  he,  when  he  hath  recovered  his  memory,  dieth,  he  is 
not  felo  de  se;  because  the  stroke  which  was  the  cause  of  his 
death  was  given  when  he  was  not  compos  mentis  ;  et  acttcs  rum 
facU  reum,  nisi  mens  sit  rea!*  Lord  Coke  then  adverts  to  the 
point  that  death  of  the  self-inflicted  wound  must  occur  within 
a  year  and  a  day,  and  says :  "  If  a  man  give  himself  a  wound, 
intending  to  be  fdo  de  se,  and  dieth  not  within  the  year  and 
a  day  after  the  wound,  he  is  not  felo  de  se**  The  limit  of  the 
year  and  a  day  belongs  likewise  to  the  law  of  murder. 

"  Malice  aforethought "  is  as  essential  to  the  crime  of  self- 
murder  as  to  that  of  any  other  murder.  The  best  summary 
of  those  states  of  mind  preceding  or  co-existing  with  the  act 
which  are  summed  up  in  this  technical  phrase  is  that  given 
by  Mr.  Justice  Stephen  in  his  Digest  of  the  Criminal  Law 
in  the  definition  of  murder.  The  first  of  these  he  says  is 
"  an  intention  to  cause  the  death  of,  or  grievous  bodily  harm 
to,  any  person  whatever,  whether  such  person  is  the  person 
actually  killed  or  not."     Bacon  aflfords  an  illustration  of  this 
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in  his  Law  Tracts,  p.  81,  where  he  notes  that  ''if  a  caliver 
(i.e.  hand-gun)  be  discharged  with  murderous  intent  at  J.  S., 
and  the  piece  break,  and  strike  into  the  eye  of  him  that 
dischargeth  it,  and  killeth  him,  he  is  fdo  de  se"     So  also 
Lord  Hale  (1  Hale,  P.  C.  413) ;  "  If  A.  strike  at  B.  with  a 
knife  intending  to  kill  him,  and  missing  B.,  had  stricken 
himself,  and  killed  himself,  there  A.  is  felo  de  se,  because  that 
act  whereby  he  intended  to  murder  B.  shall  have  the  same 
construction  if  it  kills  himself  or  any  other  person,  as  it 
should  have  done  if  it  had  taken  its  effect  upon  B."    Lord 
Coke  puts  another  case  (3  Inst  54)  which  is  repeated  by  Mr. 
Dalton  and  by  Serjeant  Hawkins,  which  is  as  follows :  "  If  A. 
gives  B.  such  a  stroke  as  felleth  him  to  the  ground,  and  B. 
draweth  his  knife  and  holds  it  up  for  his  own  defence,  and 
A.  in  haste,  meaning  to  fall  upon  B.   to  kill  him,  falleth 
upon  the  knife  of   B.  whereby  he  is    wounded   to   death, 
he  is  felo  de  se."     But  Lord  Hale  says  (1  Hale,  P.  C.  413)  that 
A.  is  not  felo  de  se  in  this  case,  but  it  is  only  per  infortunium. 
We  need  not  repeat  the  other  states  of  mind  comprehended  in 
the  phrase  "  malice  aforethought,"  as  we  have  already  indicated 
where   they   may  be  found  most  conveniently  stated  in  a 
modem  text-book.     To   complete  the  matter,  the  following 
instance  may  be  cited  from  Lord  Hale  as  showing  the  neces- 
sity of  the  element  of  malice  in  the  technical  sense  in  order  to 
constitute  the  crime,  viz. :  "  If  A,  with  an  intent  to  prevent  a 
gangrene  beginning  in  his  hand,  doth  without  any  advice  cat 
off  his  hand,  by  which  he  dies,  he  is  not  thereby /«fe  de  sejoi 
though  it  was  a  voluntary  act,  yet  it  was  not  with  an  intent 
to  kill  himself."     It  seems  hardly  necessary  to  add  a  caution 
to  the  reader,  that  this  instance  must  not  be  understood  to 
justify  a  man,  in  terror  of  a  mortal  and  painful  disease,  taking 
his  own  life  to  avoid  the  lingering  torments  of  an  incurable 
malady. 

Of  course,  in  every  case  of  self-murder  the  act  immediately 
conducing  to  the  end  must  proceed  from  the  party  himself. 
''  He  who  kills  another  upon  his  own  desire  or  command  is,  in 
the  judgment  of  the  law,  as  much  a  murderer  as  if  he  had 
done  it  merely  of  his  own  head  :  but  the  person  killed  is  not 
looked  upon  as  felo  de  se,  inasmuch  as  his  assent  was  merely 
void  as  being  against  the  laws  of  God  and  man  "  (1  Hawk. 
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P.  C.  c.  27,  sec.  6).  For  instance,  Saul,  after  his  armour-bearer 
had  refused,  on  his  request,  to  slay  him  at  the  battle  of  Mount 
Gilboa,  took  a  sword  and  fell  upon  it,  thereby  being /efo  de  se. 
But  when  David,  on  hearing  from  the  Amalekite  the  lying  tale 
that  he  (the  Amalekite)  had,  at  Saul's  own  request,  stood  upon 
him  and  slain  him,  David  rightly  called  one  of  the  young 
men,  and  said,  "  Go  near  and  fall  upon  him,"  thus  treating 
him  as  a  murderer,  for  he  knew  not  that  the  story  was  false, 
but  for  Saul  he  lamented. 

"So  doubt  it  was  the  consequences  of  the  crime  of  self- 
murder  that  induced  the  prevalence  of  the  tendency  of 
jurors  to  bring  in  verdicts  of  non  compos  mentis.  The  com- 
plete offence  in  the  present  day  is  its  own  punishment, 
but  that  is  by  statute.  At  common  law,  on  a  verdict  of 
/do  de  se  all  the  goods  and  chattels  of  the  party  so  offending 
were  forfeited  (3  Inst.  54).  But  there  was  no  forfeiture  of 
lands,  nor  of  the  wife's  dower  (ibid,  and  1  Hale  P.  C.  413). 
Goods  and  chattels,  of  course,  included  chattel  interests  in 
land,  and  hence  arose  the  great  case  of  Hales  v.  Petit,  1 
Plowd.  253.  It  is  put  in  a, nutshell  by  Lord  Coke  thus: 
*'  A  lease  is  made  for  years  to  the  husband  and  wife,  the 
husband  drowneth  himself,  the  lease  is  forfeited,  as  you  may 
read  at  large  in  Plowden's  Commentaries  "  (3  Inst.  55).  And 
those  who  take  an  interest  in  curiosities  of  the  law'  cannot  do 
better  than  take  Lord  Coke's  advice,  and  read  the  case  at  large 
in  Plowden.  The  judgment  of  Sir  Anthony  Browne,  one  of 
the  justices  of  the  Common  Pleas  who  heard  and  determined 
that  case,  is  frequently  supposed  to  have  suggested  to  Shakes- 
peare the  celebrated  argument  of  the  clowns  in  Hamlet 
concerning  suicide.  Upon  the  knotty  point,  viz.  to  what  time 
the  forfeiture  should  have  relation,  the  judges  said  it  should  be 
to  the  time  of  the  original  offence  committed,  which  was  the 
cause  of  the  death,  and  that  was  the  throwing  himself  into  the 
water,  which  was  done  in  his  lifetime ;  for,  as  Browne  said, 
"  Sir  James  Hales  was  dead,  and  how  came  he  to  his  death  ? 
It  may  be  answered — by  drowning  ;  and  who  drowned  him  ? 
Sir  James  Hales  ;  and  when  did  he  drown  him  ?  In  his  life- 
time. So  that  Sir  James  Hales,  being  alive,  caused  Sir  James 
Hales  to  die ;  and  the  act  of  the  living  man  was  the  death  of 
the  dead  man.     And  then  for  this  offence  it  is  reasonable  to 
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punislt  the  living  man  who  committed  the  offence,  and  not  the 
dead  man.  But  how  can  he  be  said  to  be  punished  alive  when 
the  pmiisbment  came  after  his  death  ?  Sir,  this  can  be  done 
no  other  way  than  by  divesting  out  of  him  from  the  time  of 
the  act  done  in  hi^  life,  which  was  the  cause  of  his  death,  the 
title  and  property  of  those  things  which  he  had  in  his  life- 
time." However,  all  such  interesting  discussions  were  swept 
away  m  questions  of  l^al  interest  by  the  Act  for  the  abolition 
of  forfeitures  for  felony,  33  &  34  Vict,  a  23. 

A  custom  fornierly  prevailed  of  burying  persons  against 
whom  a  coroners  jury  had  found  a  verdict  of /do  de  se^Lt  four 
cross-toads,  with  a  stake  driven  through  the  body.  There 
aeems  to  have  been  no  legal  authority  for  it.  Cross-roads 
certainly  had  an  unhallowed  reputation,  probably  descending 
from  |mgan  times,  as  being  the  places  where  the  Bomans  used 
to  place  the  statues  of  Hecate,  one  of  the  goddesses  of  the 
under  world.  It  is  related  also  that,  when  suicide  had  become 
m  frequent  among  the  Boman  ladies  as  to  threaten  ill  effects 
to  the  cotumonwealth,  the  Senate  decreed  that  the  bodies  of  all 
who  died  by  their  own  hands  should  be  exposed  naked  in  the 
public  ways.  And  by  the  rubric  in  the  Common  Prayer  before 
the  burial  office  (confirmed  by  statutes  13  and  14  Car.  II. 
c  4),  persons  who  had  laid  violent  hands  upon  themselves  wen; 
not  to  have  that  office  used  at  their  interment.  In  1823  it 
was  enacted  by  the  4  Geo.  IV.  c.  25,  that  thenceforth  it 
should  not  be  lawful  for  any  coroner  to  issue  his  warrant  for 
the  interment  of  a  fclo  de  se  in  any  public  highway ;  and  he 
vTas  to  order  the  body  to  be  privately  buried  in  a  churchyard 
or  other  burial  ground,  without  any  stake  being  driven  through 
the  body,  between  nine  and  twelve  at  night,  and  without  any 
religious  rites.  This  has  been  further  altered  by  45  &  46 
Vict  a  19,  which  now  provides  that  the  body  of  a  suicide  may 
be  buried  in  any  way  authorised  by  43  &  44  Vict  c  41, 
(.r,  either  silently  or  with  such  Christian  and  orderly  rehgious 
service  at  the  grave  as  the  person  having  chaige  of  the  body 
thinks  fit* — J^siiet «)/  the  Peace. 


#     # 
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A  Handbook  of  Court  of  Session  Fractice.     By  David  Balfour, 
Solicitor.     Edinburgh  :  Green  &  Son.     1891. 

This  book  is  primarily  intended  for  students.  The  monu- 
mental treatise  of  the  learned  Sheriff  of  Fife  and  Kinross  is 
far  too  extensive  and  detailed  to  suit  the  purpose  of  those 
who  are  merely  reading  for  law  examinations ;  but  we  should 
have  thought  that  the  well-known  work  of  Mr.  Coldstream — 
already  in  a  fourth  edition — would  have  supplied  all  that  can 
be  desired  in  this  way.  Mr.  Balfour's  Handbook,  however, 
is  more  condensed  even  than  Mr.  Coldstream's,  and  extends 
to  less  than  half  its  length.  It  is  excellently  arranged  ;  and 
the  statement  of  the  rules  and  practice  of  procedure,  though 
necessarily  and  purposely  general,  is  admirably  clear  and 
succinct.  Nothing  superfluous  has  been  introduced  to  cumber 
the  work  and  to  obscure  the  connected  exposition  of  the 
course  of  procedure;  and,  on  the  other  hand,  we  cannot 
complain  of  any  serious  omission.  It  will  undoubtedly  be 
welcomed  by  students.  Its  author  claims  for  it,  in  his  Preface, 
that  practitioners  will  find  in  it  a  handy  book  of  reference  on 
the  law  of  procedure.  To  deny  this  altogether  would  be  mis- 
leading ;  and  in  expressing  the  opinion  that  this  claim  must 
be  admitted  with  qualification,  we  certainly  find  no  fault  with 
the  manner  in  which  Mr.  Balfour  has  executed  his  work. 
Sather  do  we  commend  it;  because  we  only  repeat  our  opinion 
that  a  student's  handbook  is  not  the  best  form  of  work  for  a 
practitioner.  While  this  work  will  undoubtedly  be  convenient 
to  turn  to  in  a  hurry,  practitioners  will  still  continue  to  have 
recourse  to  the  more  exhaustive  works  on  the  subject. 


Kanfs  Principles  of  Politics,  indtulinff  his  Essay  on  Perpetual 
Pecuce,  A  ContribtUion  to  Political  Science.  Edited  and 
Translated  by  W.  Hastie,  B.D.,  Translator  of  Kant's 
Philosophy  of  Law,  Levy's  Philosophy  of  Right,  etc. 
Edinburgh:  T.  &  T.  Clark.     1891. 

Students   of  Law  and  Politics  in  this  country  are   under 
obligation  to  Mr.  Hastie.     It  is  no  slight  advantage  to  be 


266  ENGLISH  DECISIONS. 

enabled  to  make  acquaintance  with,  or  to  study  more  carefully, 
the  masterpieces  of  foreign  thinkers  through  the  medium  of 
so  appreciative  a  translator.  Mr.  Hastie*s  introduction  to  the 
present  work  ought  to  be  read  by  every  one  who  is  interested 
in  this  department  of  thought.  The  translation  strikes  us  as 
true  and  lucid. 


Qufilifieation  of  Voters :  and  Revised  Edition  of  Mr,  A.  Graham. 
Murraifs  Digest  of  BegistrcUion  Cases,  By  Egbert  L 
Blackburn,  Advocate.  Edinburgh :  Green  &  Sons. 
1891. 

Miw  Blackburn  is  well  fiwivised  in  prefixing  to  his  revised 
edition  of  Mr.  Murray's  Digest  a  pr^is  of  the  law  of  the 
qualification  of  voters.  This  is  clearly  set  out  in  two  short 
chapters.  The  digest  of  cases  is  brought  down  to  date ;  and 
a  useful  feature  of  the  work  is  that  the  editor  has  retained 
those  cases  which  have  been  overruled  by  later  decisions  or 
superseded  by  statute,  thus  affording  in  his  work  a  complete 
compendium  of  all  the  decisions.  Mr.  Blackburn's  volume 
oiiqht  to  be  in  the  hands  of  every  registration  agent  through- 
out the  country,  and  also  of  all  those  who  take  an  active 
interest  in  the  politics  of  their  districts.  The  form  is  con- 
vGTiient,  and  the  work  has  been  carefully  and  successfully 
done. 


£ndU0b  2)ed0ton0. 


March — April. 

{All  current  English  decisions  likely  to  throw  light  upon  any  point  of 
Scottish  law  or  practice,  are  here  reported,) 

Collision. — Laches — IrUerest — Measure  of  damages. — A  oolliaion 
iiaving  occurred  between  the  British  ship  M.  and  the  Norwegian 
Btciimship  K,  M,  in  1878,  the  owners  of  the  M,  in  1889  instituted 
the  present  collision  action  in  rem.  The  K,  M.  was  owned  by  a 
limited  company  in  which  there  had  been  charges  of  interest  since 
tlie  collision.  During  the  eleven  years  between  the  collision  and 
t}ie  institution  of  the  suit,  the  plaintiffs  had  several  opportunities 
of  arresting  the  K,  M,  within  the  jurisdiction.  The  registrar  in 
u^sesBing  the  plaintiffs'  damages,  allowed  them  interest  on  the 


I 


ENGLISH  DECISIONS.  267 

amount  recovered  from  the  date  of  the  collision.  The  defendants 
appealed  Held  (by  the  President),  that  notwithstanding  the  delay 
in  the  institution  of  the  suit,  the  registrar  had  acted  in  conformity 
with  the  practice  of  the  Admiralty  Court,  and  that  the  interest 
must  be  allowed.  —  The  Kong  Magnus^  High  Ct.,  Adm.  Div.,  10 
March. 

Habeas  Corpus. — Husband  and  wife — Right  of  husband  to  forcible 
control  of  wife. — Held  (by  the  Lord  Chancellor,  the  Master  of  the 
Rolls,  and  Lord  Justice  Fry),  that  a  husband  has  no  right  to  take 
forcible  possession  of  his  wife,  and  confine  her  for  Uie  purpose 
merely  of  compelling  her  to  render  to  him  conjugal  rights. — Reg.  v. 

Jackson^  Court  of  Appeal,  19  March. 

* 

Inn. — Licence — Renewal — Discretion  of  justices — Licensing  Act  1828 
(9  Geo.  IV.,  e.  61),  sec  \— Licensing  Act  1872  (35  &  36  Ftc/.  e.  94), 
sec  42'^Licensing  Act  1874  (37  ^  38  Vict,  c  49),  sec  26.— The  dis- 
cretion of  the  licensing  justices  as  to  granting  or  refusing  a  licence 
by  way  of  renewal  under  the  Licensing  Act  1828  (9  Geo.  IV.  c.  61) 
in  respect  of  excisable  liquors  to  be  drunk  on  the  premises  is 
absolute,  provided  it  be  exercised  judicially,  and  is  not  affected  by 
the  Licensing  Acts  1872  and  1874.  Justices  refused  to  renew  a 
licence  on  the  erounds  of  the  remoteness  of  the  inn  from  police 
supervision,  and  of  the  character  and  necessities  of  the  neighbour- 
hood. Held^  that  it  was  competent  to  them  to  refuse  the  renewal 
on  such  grounds. — Sharpe  v.  Wakefield,  House  of  Lords,  20  March. 

COPYPIGHT. — "  Book  ** — "  Letterpress  " — "  Painting  or  drawing  " — 
Infringement— 5  ^  6  Fict.  c  46—25  ^  26  Fict.  c  68.— A  motion  was 
made  by  the  plaintiffs  for  an  interim  injunction  to  restrain  the 
defendants  from  printing  and  publishing  or  distributing  any  copies 
«»T  colourable  imitations  of  a  "  picture  of  publication,"  the  property 
of  the  plaintiffs.  The  picture  or  publication  consisted  of  a  painted 
gloved  hand,  having  a  fur  cuff.  It  was  made  in  cardboard,  repre- 
i^enting  the  back  and  palm  of  the  hand,  and  opened  bookwise ; 
inside,  on  one  of  the  *'  leaves,"  which  represented  the  palm  of  the 
hand  itself,  were  what  are  termed  in  works  of  palmistry  the  "lines 
of  life;*'  on  the  other  "leaf"  were  a  few  lines  of  poetry,  followed 
by  a  description,  also  in  verse,  of  the  "lines  of  life,"  which  were 
indicated  by  letters.  Part  of  the  description  had  been  taken  from 
one  of  the  many  works  on  palmistry.  This  picture  was  first 
published  in  May  1889,  for  circulation  as  a  Christmas  card.  Before 
commencing  their  action  the  plaintiffs  registered  the  picture  under 
the  Registration  Act  of  1842  (5  &  6  Vict  c.  45),  an  Act  for  the 
protection  of  copyright  in  "  books,"  and  also  under  the  Registration 
Act  of  1862  (25  &  26  Vict.  c.  68),  an  Act  for  the  protection  of 
**  paintings  and  drawings."  In  February  1889  the  artist  who 
designed  the  picture  assigned  her  interest  in  the  design  to  the 
plaintiffs,  but  there  had  been  no  assignment  by  the  poet  of  his 
copyright  in  the  verses.  The  defendants  subsequently  issued,  for 
adrertising  purposes,  a  design  of  a  gloved  hand,  of  exactly  the  same 
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shape  in  oatline  as  the  plaintiffs*.  The  name  of  the  firm  was 
printed  outside  on  the  cuff,  which  was  there  a  plain  surface,  while 
inside,  on  one  leaf,  were  the  lines  of  life  as  in  die  plaintiffs'  csid, 
with  a  description  of  them  below  partly  the  same  as  that  of  the 
plaintiffs',  and  on  the  other  an  advertisement  of  the  defendsnts' 
goods.  It  was  not  denied  that  the  defendants'  card  must  haye 
been  copied  from  the  plaintiffs',  but  the  defendants  said  they  got 
theirs  from  a  firm  of  advertising  card  manufacturers  at  Leeds.  The 
liefence  was,  that  the  plaintiffs  were  not  entitled  to  protection 
under  either  of  the  two  Acts  under  which  they  had  purported  to 
register.  First,  because  their  picture  was  not  a  '*  book  "  within  the 
meaning  of  the  Act  of  1842  ;  and  secondly,  because  there  had  been 
no  proper  registration.  Hdd  (by  Mr.  Justice  Kekewich),  that 
although  the  plaintiffs'  picture  could  not  be  said  to  be  a  book,  it 
was  a  "  sheet  of  letterpress "  within  the  definition  contained  in 
sec.  2  of  the  Act  of  1842 ;  that  under  sec.  11,  which  made  the 
certificate  of  registration  which  the  plaintiffs  had  obtained  prima 
fade  proof  of  the  proprietorship  of  the  copyright,  the  Court  had 
evidence  that  the  Act  had  been  complied  with,  and  on  that  ground 
the  plaintiffs  were  entitled  to  relief ;  and  that,  as  regarded  registn- 
tion  under  the  Act  of  1862,  there  had  been  suflicient  registration 
under  that  Act  also ;  that,  upon  the  balance  of  convenience  and 
inconvenience,  an  interim  injunction  ought  to  be  granted  against 
the    defendants.  —  Hildersheiner  v.    Dunn^    High    Ct.,    Ch.    Div., 

20  March, 

Company. — Redudicn  of  capital — Money  expended  in  esiMisIwi^ 
rompany — Lost  capital  or  capital  unrepreserUed  hy  available  assets- 
Companies  Ad  1877  (40  4"  41  Vict.  c.  26),  sec.  3. — A  company 
registered  under  the  Companies  Acts  as  a  company  limited  by  shares 
ex|)ended  out  of  capital  a  certain  sum  of  money  in  preliminarj, 
agency,  establishment,  and  extension  expenses,  for  the  purposes  of 
establishing  the  company  as  an  insurance  office,  and  subsequently 
l>resented  a  petition  for  the  confirmation  by  the  Court  of  resolutions 
passed  for  the  reduction  of  the  capital  of  the  company  by  an  amount 
A^rhich  included  the  greater  part  of  the  sum  so  expended.  Hdd  (by 
Mr.  Justice  North),  that  the  sum  so  expended  was  not  lost  capital 
or  capital  unrepresented  by  available  assets  within  the  meaning  of 
the  Companies  Act  1877,  and  that  the  petition  must  be  dismissed.— 
The  Abstainers  v.  General  Insurance  Company,  High  Ct,  CL  Div., 

21  March. 

Company.  —  Provisional  liquidator — Official  receiver — Companies 
Ad  1862  (25  ^  26  Vict.  c.  89),  sec.  S5— Companies  (fVindinff-t^) 
Ad  1890  (53  4-  54  Vid.  c.  63),  sec.  4,  sulhsec.  d-^General  Eule$ 
under  Ad  of  1890,  rule  32. — A  petition  to  wind-up  a  company 
having  been  presented  by  creditors,  the  petitioners  applied  for  the 
appointment  of  a  certain  person  as  provisional  liquidator.  The 
question  arose  whether,  having  regard  to  the  Companies  (Winding- 
up)  Act  1890,  sec.  4,  sub-sec.  5,  and  rule  32  of  the  General  Bules 
under  that  Act,  the  official  receiver  should  be  appointed.    Sub- 
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sec.  5  of  sec.  4  of  the  Companies  (Winding-up)  Act  1890  enacts 
that,  "The  official  receiver  may  be  appointed  by  the  Court  pro- 
visional liquidator  of  the  company  at  any  time  after  the  presentation 
of  the  petition  and  before  a  winding-up  order  has  been  made."  It 
is  provided  by  role  32  of  the  Ceneral  Rules  as  follows :  "  (1)  After 
the  presentation  of  a  petition,  upon  the  application  of  a  creditor,  or 
of  a  contributory,  or  of  the  company,  and  upon  proof  by  affidavit  of 
sufficient  grounds  for  the  appointment  of  the  official  receiver  as 
provisional  liquidator,  the  Court  may,  if  it  thinks  fit,  and  upon  such 
terms  as  may  be  just,  make  such  appointment.  (2)  An  order 
appointing  the  official  receiver  to  be  provisional  liquidator  prior  to 
the  making  of  a  winding-up  order  shall  bear  the  number  of  the 
petition  in  respect  of  which  it  is  made,  and  shall  state  the  nature 
and  short  description  of  the  property  of  which  the  official  receiver 
is  ordered  to  take  possession."  Held  (by  Mr.  Justice  Chitty),  that 
the  power  of  the  Court  under  sec.  85  of  the  Companies  Act  of  1862 
of  appointing  provisional  liquidators  was  left  unimpaired  by  the 
Act  of  1890 ;  and  that  if  a  winding-up  order  was  made,  a  question 
might  arise  whether  the  official  receiver  was  not  to  be  official 
liquidator.  —  Re  The   Unianut  Club  Limited,  High  Ct.,  Ch.  Div., 

23  March. 

Restitution  of  Conjugal  Riqwhs.— Husband's  petition— Norir 
compliance  with  decree — Application  for  allowance — SetUed  property  of 
vnfe — ResirairU  upon  anticipation — Matrimonial  Causes  Act  1884  (47 
^  48  Fid.  c.  68),  sec.  3. — ^A  husband  having  obtained  a  decree  for 
the  restitution  of  conjugal  rights,  which  the  wife  failed  to  obey, 
petitioned  the  Coui-t  under  47  &  48  Vict,  a  68,  sec.  3,  for  an  order 
that  the  wife's  property,  or  part  of  it,  might  be  settled  for  the 
benefit  of  the  petitioner  and  the  children  of  the  marriage.  The 
registrar  reported  that  the  wife's  income  was  £540,  derived  under 
a  settlement  made  upon  her  marriage  with  the  petitioner,  and  which 
was  payable  to  herself  for  life,  with  a  restraint  upon  anticipation. 
Held  (by  Lords  Justices  Lindley,  Bowen,  and  Kay,  reversing  Mr. 
Justice  Jeune),  that  there  was  no  power  to  make  such  order  as 
regards  property  which  the  wife  was,  by  her  marriage  settlement, 
restrained  from  anticipating. — Michell  v.  Michell,  Court  of  Appeal, 

24  March. 

Contempt  of  Court. — Press  Association,  Manager  of— Liability  of 
manager  for  news  disseminated  by  Association. — Application  on  behalf 
of  the  defendants  in  the  action  of  Gordon-Cumming  v.  Green  and  others 
against  Mr.  K  Robbins,  the  manager  of  the  Press  Association,  and 
against  the  printer  of  the  Echo,  for  contempt  of  Court  in  publishing 
a  paragraph  representing  that  the  defendants  were  not  going  to 
defend  the  action.  The  paragraph  appeared  in  the  Dauy  JNews, 
and  it  was  supplied  by  the  Press  Association.  The  paragraph  was 
headed,  "The  Baccarat  Scandal,"  and  it  stated  in  substance  that 
there  would  be  no  defence  to  the  action,  no  cross-examination, 
and  no  attempt  by  the  defendants  to  prove  the  aUegations  made 
against  the  plaintiff.    This  paragraph  was  copied  into  the  Echo  of 
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the  same  day,  the  17th  of  March,  but  in  a  later  edition  of  the  paper 
was  declared  to  be  without  foundation.    The  chief  question  now 
was,  whether  the  manager  of  the  Press  Association  was  liable  for 
statements  made  or  news  disseminated  hy  the  Association.    The 
Holicitors  for  the  defendants  asserted  that  this  paragraph  tended  to 
prejudice  against  them  the  fair  hearing  of  the  case,  and  they  asked 
for  the  name  of  the  person  who  supplied  the  news :  Mr.  Eobbins 
replied  that  the  information  reached  them  in  the  ordinary  coarse 
from  one  of  their  representatives  at  the  Law  Courts,  but  declined 
to  give  the  name.     The  defendants  then  made  this  application  to 
the  Court,  and  in  his  affidavit  Mr.  Bobbins  said  that  he  was  in  no 
way  responsible  for  the  dissemination  of  news  to  the  varioas  news- 
papers ;  that  he  was  not  privy  to  the  paragraph  complained  of,  and 
that  the  duty  of  supervising  and  sending  out  the  various  items  of 
news  published  by  the  Press  Association  is  performed  by  the  heads 
of  the  various  departments  and  not  by  him,  and  that  he  is  not 
consulted  with  respect  to  the  various  items  of  news,  except  on 
special  occasions ;  and  that  the  paragraph  complained  of  was  not 
shown  to  him,  and  that  he  knew  nothing  of  it.     Held  (by  Mr. 
Justice  Cave  and  Mr.  Justice  Grantham),  that  the  manager  of  the 
Press  Association  was  liable  for  the  statements  made  or  the  news 
disseminated  by  the  Association,  and  that  he  ought  to  pay  the  costs 
of  this  application  as  between  solicitor  and  client.     The  printer  of 
the  Echo  was  also  convicted,  but  was  not  ordered  to  pay  costs. 
-^Gordon -Cumming  v.  Green  and  others^  High  Ct.,  Q.   B.  Div., 
24  March. 

Damage  to  Cargo. — Contract  of  affreightment — Law  of  the  flag 
— German  law. — By  art  504  of  the  German  Mercantile  Code,  "  The 
master  shall  take  every  possible  care  of  the  cargo  during  the  voyage 
in  the  interest  of  those  concerned  therein.  When  special  measures 
are  required  in  order  to  avoid  or  lessen  a  loss,  it  is  his  duty  to 
protect  the  interest  of  those  concerned  in  the  cargo  as  their  repre- 
sentative ;  to  take  their  instructions,  if  possible,  and  so  far  as 
circumstances  admit  to  carry  the  same  into  effect;  otherwise, 
however,  to  act  according  to  his  own  discretion,  and  generally  to 
take  every  possible  care  that  those  interested  in  the  cargo  are 
speedily  informed  of  such  occurrences  and  of  the  measures  thereby 
rendered  necessary.  He  is  particularly,  in  such  cases,  authorised  to 
discharge  the  whole  or  a  portion  of  the  cargo ;  in  extreme  cases,  if 
on  account  of  imminent  deterioration  or  for  other  causes  a  consider- 
able loss  cannot  be  otherwise  averted,  to  sell  or  hypothecate  it  for 
the  purpose  of  providing  means  for  its  preservation  and  fiiiiher 
transport ;  to  reclaim  it  in  case  of  capture  or  detention ;  or  if  it 
shall  have  been  otherwise  withdrawn  from  his  charge,  to  take  all 
extra-judicial  and  judicial  steps  for  its  recovery."  According  to  the 
decisions  of  the  Grerman  Courts,  a  sale  of  cargo  under  the  above 
article  is  justified  where  the  master  does  so  after  taking  the  best 
advice  he  can  get,  and  in  consequence  thereof  comes  to  the  honest 
conclusion  that  it  is  in  the  interest  of  the  cargo  owners  that  it 
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should  be  sold ;  and  the  sale  cannot  be  impeached  because  in  the 
e?ent  it  appears  that  it  was  prejudicial  to  the  cargo  owners.  The 
German  ship  A,  loaded  at  Singapore  a  carso  of  pepper  belonging  to 
British  subjects  for  carriage  to  England.  The  bills  of  lading  were 
in  English.  The  A,  was  a  geneiul  ship.  On  the  voyage  the  A. 
met  with  bad  weather,  and  in  consequence  thereof  put  into  Table 
JBay.  The  pepper  was  surveyed,  and  part  of  it  was  recommended 
to  be  there  sold  This  was  done,  and  the  remainder  was  carried  to 
London.  The  cargo  owners  now  claimed  damages  from  the  ship- 
owners for  improperly  selling  the  pepper  at  Table  Bay.  According 
to  the  evidence  it  appeared  that  the  best  course  in  fact  would  have 
been  not  to  have  sold  the  pepper  at  Table  Bay,  but  to  have  brought 
it  to  London.  Hdd  (by  Lord  Hannen),  that  the  contract  was  to  be 
determined  bv  German  law,  that  the  master  of  the  A,^  in  selling 
the  cargo,  had  done  so  in  the  honest  belief  that  he  was  acting  for 
the  best,  and  that  therefore  the  shipowners  were  not  liable. — The 
August^  High  Ct,  Adm.  Div.,  24  March. 

GiFT.—ChaUd  capable  of  delivery — Passing  of  property  to  donee — 
Delivery  first  and  gift  afterwards, — In  1848  a  portrait,  upon  the 
death  of  its  then  owner,  came  into  the  possession  of  A.,  with  other 
pictures.  A.  not  having  room  for  the  pictures,  one  of  his  sisters 
took  charge  of  the  portrait,  and  another  sister  took  charge  of  the 
other  pictures.  In  1865,  A.'s  two  sisters  being  dead,  the  portrait 
was  placed  by  B.,  the  husband  of  one  of  the  sisters,  with  the  other 
pictures  at  A.'s  request.  In  1867  B.  died,  and  A.  entrusted  R's 
son,  C,  with  the  care  of  the  pictures,  and  they  were  kept  in  C.'s 
house.  In  1879  A.  died,  and  by  his  will  the  pictures  became  the 
property  of  D.,  who,  together  with  C,  was  appointed  A*s  executor. 
In  October  1879  C.  mentioned  to  D.  the  circumstance  that  the 
pictures  belonged  to  the  latter,  and  especially  drew  his  attention  to 
the  portrait.  D.,  however,  said  that  he  had  a  very  good  copy, 
and  that  he  did  not  then  want  the  original ;  but  C.  deposed  that  he 
did  not  then  understand  D.  as  meaning  that  he  was  giving  him  the 
portrait,  but  only  that  he  allowed  it  to  remain  in  his  custody.  The 
portrait  being  subsequently  again  referred  to  by  C.  in  a  letter,  D. 
wrote  to  C.  a  letter,  in  which  he  said  that  he  gave  to  him  the 
portrait,  and  that  he,  C,  would  therefore  retain  it,  of  course. 
C.  replied  that  until  then  he  did  not  understand  that  D.  had  given 
him  the  portrait,  and  thanked  him  for  it.  D.  died  in  September 
1880.  Early  in  1884  his  widow  died,  and  in  August  1884  his 
residuary  legatee  asked  C.  for  the  portrait,  and  was  told  by  him  that 
it  had  been  given  to  him.  The  residuary  legatee  claimed  the 
portrait  as  having  passed  to  her  under  the  will  of  D.  It  was  con- 
tended on  her  behalf  that  the  authorities  showed  that  a  verbal  gift 
of  a  chattel  capable  of  delivery  could  not  pass  the  jproperty  in  the 
chattel  without  actual  delivery,  and  also  that,  even  if  delivery  was 
unnecessary,  the  acceptance  of  the  gift  should  have  been  made 
simultaneously  with  the  actual  date  of  the  gift.  Held  (by  Mr. 
Justice  Ghitty),  that,  according  to  authorities  cited  in  Cochrane  v. 
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Mwre  (25  Q.  B.  Div.  57,  69)  and  Witder  v.  Winter^  delivery  firet 
and  gift  afterwards  of  a  chattel  was  as  effectual  as  gift  first  and 
delivery  afterwards ;  that,  although  C.'s  original  possession  of  the 

Eortrait  was  only  that  of  bailee,  yet  after  the  transactions  in  1879 
e  ceased  to  possess  the  picture  in  his  character  of  bailee,  and  his 
possession  became  that  of  owner ;  and  that,  even  assuming  that  at 
the  time  of  the  gift  there  was  no  final  acceptance,  what  took  place 
subsequently  was  sufficient  to  constitute  a  complete  gift.  Hdi 
also,  that  the  residuary  legatee's  claim  was  further  barred  by  the 
Statute  of  limitations,  and  must  therefore  be  dismissed  with  cosU, 
—Aldersan  v.  Peel,  High  Ct,  Ch.  Div^  8  April. 

Specific  Performance. — Agreement  to  purchase  lease—"  Umd 
covenant " — CavenarU  against  assignment  without  consent — No  noike  of 
covenant — Eight  of  purchaser  to  refuse  to  complete, — ^Appeal  from  a 
judgment  of  the  deputy  County  Court  judge  sitting  at  Wandsworth. 
The  action  was  brought  to  recover  a  sum  of  £25  alleged  to  have 
been  received  by  the  defendant  as  agent  for  the  plaintiff.  The 
plaintiff  was  desirous  of  disposing  of  the  lease  of  certain  premises 
which  he  held  as  lessee,  and  where  he  carried  on  the  business  of  a 
greengrocer.  He  placed  the  matter  in  the  hands  of  Mr.  Taylor,  the 
defendant,  who  was  an  auctioneer,  for  the  purpose  of  disposing  of 
the  same.  Mr.  Taylor  introduced  one  Mr.  Harris  as  an  intending 
purchaser  -,  and  in  the  result  an  agreement  was  entered  into  between 
the  plaintiff  and  Harris,  dated  August  30,  1890,  whereby  Harris 
agreed  to  purchase  the  lease  from  the  plaintiff  for  the  sum  of  £225, 
the  sale  to  be  completed  by  September  29,  and  Harris  to  pay  a  deposit 
of  £25.  The  agreement  was  silent  as  to  whom  the  deposit  was  to  be 
paid  if  the  sale  was  not  completed.  The  deposit  of  £25  was  piid 
over  by  Harris  to  thedefendant  Taylor  according  to  the  agreement,  but 
the  purchase  was  not  completed  by  September  29,  and  Harris  refoaed 
to  complete  the  agreement  and  to  purchase  the  lease,  because,  as  he 
alleged,  the  lease  contained  an  onerous  covenant  which  was  not  dis- 
closed to  him  prior  to  his  signing  the  agreement  on  August  30.  The 
covenant  complained  of  was,  that  the  lessee  was  "  not  to  assign  or 
part  with  the  possession  of  the  premises  without  the  consent  of  the 
lessor,  such  consent  not  to  be  unreasonably  withheld."  Harris 
said  this  was  an  onerous  covenant,  and  he  refused  to  complete. 
The  plaintiff  then  brought  this  action  against  Taylor  for  the 
recovery  of  the  £25  deposit ;  Taylor  refused  to  pay  it^  as  it  was 
also  claimed  by  Harris.  Taylor  was  a  mere  stakeholder,  and  was 
willing  to  pay  it  to  the  party  entitled  to  it  The  deputy  judge 
held  £at  the  covenant  was  not  such  an  onerous  covenant  as  wouM 
entitle  Harris  to  refuse  to  complete,  and  he  gave  judgnient  for  the 
plaintiff.  Harris  appealed.  Held  (by  Mr.  Justice  Smith  and  Mr. 
Justice  Grantham,  allowing  the  appeal),  that  the  covenant  was  an 
"  unusual  covenant "  within  the  meaning  of  the  judgment  of  Sir  6. 
Jessel,  M.  R.,  in  Hampshire  v.  fFickcns  (7  Ch.  Div.  565),  and  that 
Harris  was  not  bound  to  complete,  as  he  had  no  notice  of  the 
covenant — Bishop  v.  Taylor  &  Co.,  High  Ct,  Q.  B.  Div.,  8  April. 
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SHIF.'—Cluuier'parly — Advance  freight  to  be  paid  "if  required" — 
Ship  and  cargo  lost — Beqtdrement  first  made  after  km — Charterer  not 
liable  to  pay. — This  was  an  action  to  recover  a  sum  of  .£245  for 
advance  freight  under  a  charter-party.  The  defendants  chartered 
the  plaintiffs'  ship  to  load  a  cargo  of  coals  at  Hull  for  Odessa,  the 
freight  to  be  paid  on  unloading  and  right  delivery  of  the  cargo. 
The  charter-party  contained  a  provision  as  follows :  "  One-third 
freight,  if  required,  to  be  advanced,  less  3  per  cent,  for  interest  and 
insurance."  The  cai^o  was  loaded  and  the  vessel  left  HuU,  and 
within  three-quarters  of  an  hour  took  the  ground,  and  in  the  course 
of  the  same  day  became  a  total  loss.  Shortly  after  the  loss,  the 
plaintiffs,  for  the  first  time,  demanded  one-third  of  the  freight  as 
advance  freight,  but  the  defendants  refused  to  pay.  At  the  trial, 
without  a  jury,  the  learned  judge  gave  judgment  for  the  plaintiffs 
for  the  amount  claimed.  The  defendants  appealed.  Heldy  that 
the  charterers  were  not  liable  to  pay  the  advance  freight,  inasmuch 
as  the  requirement  to  pay  it  could  not  be  made  after  the  vessel  and 
cargo  were  lost — SnM,  HiUj  ^  Go.  v.  Pynrnt^  Bell^  ^  Co.y  Court  of 
Appeal,  8  April 

National  Debt. — Consolidated  Ftmd — Unclaimed  stock  and  divi- 
dends — lAst  of  names — Inspedion — Ftrstm  not  interested  —  Mandamus 
-Naiional  Debt  Ad  1870  (33  ^  34  Vict.  c.  71),  sees.  51,  62.— The 
National  Debt  Act  1870  provides,  by  sec.  51,  that  all  stock,  no 
dividend  whereon  is  claimed  for  ten  years  before  the  last  day  on 
which  a  dividend  thereon  becomes  payable,  shall  be  transferred  in 
the  books  of  the  Bank  of  England  to  the  National  Debt  Commis- 
sioners; and,  by  sec.  52,  that  immediately  after  every  such 
transfer  the  name  in  which  the  stock  stood  immediately  before 
the  transfer,  the  residence  and  description  of  the  parties,  the 
amount  transferred,  and  the  date  of  the  transfer,  shall  be  entered 
in  a  list  to  be  kept  for  the  purpose  by  the  bank  in  whose 
books  the  stock  stands,  which  list  shall  be  open  for  inspection  at 
the  usual  hours  of  transfer.  The  applicant,  who  carried  on  the 
business  of  a  next-of-kin  and  unclaimed-money  agent,  applied  for  a 
mandamus  to  compel  the  Bank  of  England  to  keep  a  list,  and  to 
produce  the  same  for  his  inspection  in  pursuance  of  the  above  sec. 
52.  It  was  admitted  that  the  applicant  was  not  personally  in- 
terested in  any  unclaimed  stock  or  dividends,  and  that  his  object  was 
to  obtain  the  names  appearing  in  such  list,  in  order  that  he  might 
advertise  the  same,  and  so  obtain  fees  f^om  persons  who  might 
think  that  they  were  entitled  to  the  stock  or  dividends,  for  making 
further  searches  and  inquiries  on  their  behalf.  Edd  (by  Mr.  Justice 
Smith  and  Mr.  Justice  Grantham),  that,  as  the  applicant  was  not 
Himself  bond  fide  interested,  and  was  not  acting  on  behalf  of  a 
person  who  was  or  might  become  bond  fide  interested  in  the  contents 
of  such  list,  the  Court  could  not  grant  a  mandamus, — Reg.  v. 
Governor^  etCj  of  the  Bank  of  England,  High  Ct.,  Q.  B.  Div.,  9  April. 

Company. — Directors — Appointment — Adion  brought  by  solicitors 
without  authority. — Motion  by  the  defendants  claiming  to  be  duly 
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elected  directors  of,  and  in  the  name  of  the  plaintiff  company,  asking 
that  all  proceedings  in  the  action  might  be  stayed,  on  the  groond 
that  they  had  been  instituted  without  the  authority  of  the  company, 
and  that  the  solicitors  by  whom  the  writ  was  issued  might  be 
ordered  to  pay  the  costs  of  the  action  and  of  this  application.   The 
company  was  formed  in  1890,  under  Table  A  of  the  Companies 
Act  1862,  for  the  purpose  of  building  premises  for  the  JohnMorley 
Political  Club.     No  proper  appointment  of  directors  was  made,  nor 
did  the  subscribers  of  the  Memorandum  of  Association  act  as 
directors.     Seven  gentlemen,  however,,  constituted  themselves  as 
directors,  and  proceeded  to  act  as  sucL    Disputes  subsequently 
arose  which  resulted  in  the  present  action.    Pendine  the  dupntes, 
the  secretary  of  the  company  convened  a  meeting  of  me  subsmbere 
to  the  Memorandum  of  Association  for  the  purpose  of  {inkr  dk) 
appointing  directors.     Ten  out  of  the  twelve  subscribers  attended, 
but  two  protested  and  withdrew.     The  remaining  eight  appointed 
the  defendants  as  directors.    The  persons  who  had  originally  con- 
stituted themselves  directors  also  made  an  effort  to  get  themsdves 
duly  appointed  by  a  document  intended  to  be  signed  by  all  the 
subscribers  to  the  Memorandum.     It  was,  however,  in  fact^  signed 
by  seven  only,  and  it  appeared  that  the  signatures  of  three  of  them 
had  been  obtained  in  a  way  which  would  invalidate  the  appoint- 
ment.    Held  (by  Mr.  Justice  Stirling),  that,  under  art  52  of  Table 
A,  the  number  of  the  directors  and  the  names  of  the  first  directors 
were  to  be  determined  by  the  subscribers  to  the  Memorandum  of 
Association.     The  self-constituted  directors  had  not  been  so  ^ 
pointed,  nor  had  they  ever  been  validly  confirmed  as  such  directors. 
It  was  suggested  that  the  self-constituted  directors,  having  been 
de  facto  directors,  were  continued  in  office  by  art.  62.     But  that 
article  did  not  apply  to  de  facto  directors,  nor  did  it^  as  had  also 
been  suggested,  apply  to  continue  in  office  the  subscribers  to  the 
Memorandum  of  Association.     But  the  subscribers  to  the  Memoran- 
dum had  not  lost  their  power  of  appointing  directors,  and  they 
exercised  that  power  by  appointing  the  defendants.     The  motion 
must  therefore  succeed,  and  the  solicitors  must  be  ordered  to  pay 
the  costs  personally. — The  John  Morley  Building  Company  LimUed^ 
High  Ct.,  Ch.  Div.,  9  April. 

Master  and  SEKVXiiT.— Employers  and  Workmen  Ad  1875 
(38  ^  39  Vkt.  c.  90),  sec,  10— "  JForkman'*—"  Journeyman''- 
Groce?s  assistant. — The  Employers  and  Workmen  Act  1875  (38  &  39 
Vict.  c.  90),  after  giving  justices  jurisdiction  to  hear  and  determine 
disputes  between  employers  and  workmen,  enacts  by  sec.  10  Aat 
'^  the  expression  <  workmen '  does  not  include  a  domestic  or  menial 
servant,  but,  save  as  aforesaid,  means  any  person  who,  being  a 
labourer,  servant  in  husbandry,  journeyman,  artificer,  handicrafte- 
man,  miner,  or  otherwise  engaged  in  manual  labour  .  .  ."  The 
respondent,  a  grocer,  laid  a  complaint  against  the  appellant,  an 
assistant  in  his  employment,  before  a  court  of  summary  jurisdiction 
for  leaving  his  service  without  notice.     The  appellant  served  cos- 
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tomers  in  the  shop,  made  up  parcels  of  goods,  and  carried  parcels 
to  the  cart  at  the  door,  a  porter  being  kept  to  do  the  heavy  manual 
work.  The  justices  held  that  the  appellimt  was  a  workman  within 
the  meaning  of  the  {Imployers  and  Workmen  Act  1875,  and  awarded 
the  respondent  twenty  shillings  damages  and  costs.  HM  (by  Mr. 
Justice  Granthun),  that  the  justices  were  right,  as  the  appellant  was 
a  joomeyman.  Hdd  (by  Mr.  Justice  Smith),  that  the  appellant  was 
not  a  workman  within  the  meaning  of  the  Act — Bownd  v.  Lawrence^ 
High  Ct,  Q.  B.  Div.,  11  AprU. 

Two  Wills. — No  express  revocation  dause  in  second  vM — Both  in 
custody  of  testatrix — First  toiU  only  found — Probate  of  first  will. — 
Sarah  Radcliffe  died  at  Oldham,  in  the  county  of  Lancaster,  on 
26th  November  1889,  a  spinster,  and  without  parent,  leaving  Ellen 
Radcliffe,  her  sister  and  only  next  of  kin,  her  surviving.  In 
December  1886  she  duly  executed  a  will,  leaving  all  her  property 
to  Hannah  Badcliffe  and  £llen  Badcliffe,  her  sisters,  and  appointing 
them  executrices.  Hannah  Badcliffe  died  on  13th  August  1887, 
in  the  lifetime  of  the  testatrix,  who,  about  the  end  of  1888  or 
beginning  of  1889,  handed  her  said  will  to  the  person  who  had 
prepared  it^  and  requested  him  to  make  a  fresh  will  by  omitting 
Hannah  Badcliffe's  name  there&om.  This  will  was  duly  executed 
shortly  afterwards,  and  the  testatrix  took  possession  of  it.  After 
her  death  it  could  not  be  found,  but  the  earlier  will  of  1886  was 
discovered  in  her  repositories.  The  surviving  sister  EUen  had 
conscientious  scruples  about  swearing  that  the  said  will  of  1886 
was  the  last  will  and  testament  of  the  deceased,  well  knowing  that 
she  had  executed  a  subsequent  will.  She,  for  a  similar  reason,  was 
not  prepared  to  swear  that  the  deceased  died  intestate.  The  result 
in  either  case  would  be  that  the  whole  property  would  go  to  EUen 
Radcliffe,  whether  as  sole  beneficiary  under  either  will,  or  as  sole 
next  of  kin  entitled  in  distribution  to  the  property  of  the  deceased. 
The  Court  was  now  moved  on  her  behatf  for  probate  to  her,  as 
executrix  of  the  substance  and  contents  of  the  last  will  as  set  forth 
in  an  affidavit  filed  by  the  person  who  prepared  the  will ;  or,  in 
the  alternative,  she  asked  for  probate  of  the  earlier  will  Hdd  (by 
Mr.  Justice  Jeune),  that  as  there  was  no  revocation  clause  in  the 
second  will,  and  as  it  was  in  effect  the  same  as  the  earlier  will,  the 
second  will  could  not  be  said  to  effect  a  revocation  of  the  first, 
and  that  probate  should  issue  of  the  earlier  will. — In  the  Goods  of 
Raddijfe,  deceased,  High  Ct,  P.  &  D.  Div.,  14  April. 

Masriagb  Settleboent. — Power  of  appointment  among  children 
of  marriage — Release  of  power  by  dontcfor  his  own  benefit — Donee  not 
entitled  to  dedaration  that  he  is  entitled  to  share  of  fund.  —  By  a 
marriage  settlement  dated  the  26th  July  1852,  real  and  personal 
estate  was  vested  in  trustees  upon  trust,  to  pay  the  income  to  the 
husband  for  his  life,  and  after  his  death  to  the  wife  for  her  life,  and 
after  the  death  of  the  survivor  of  the  husband  and  wife,  upon  trust 
for  the  children  of  the  marriage  as  the  husband  and  wife  snould  by 
deed  jointly  appoint^  and  in  default  of  such  joint  appointment  as 
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the  snrvivor  should  by  deed  or  will  appoint,  and  in  deCanlt  of 
appointment  by  the  survivor,  for  the  children  of  the  marriage,  who 
being  sons  should  attain  the  age  of  twenty-one  years,  or  being 
daughters  should  attain  that  age  or  marry,  whichever  shoold  first 
happen,  in  equal  shares.  The  wife  died  in  1857.  There  were  three 
children  of  the  marriage,  one  of  whom  died  in  infancy,  and  another 
attained  twenty-one,  and  died  in  1881  a  bachelor  and  intestate ;  and 
letters  of  administration  to  his  personal  estate  were  granted  to  his 
father  in  1882.  No  joint  appointment  of  the  property  among  the 
children  was  made  by  the  husband  and  wife,  or  by  the  husband 
alone,  and  the  latter  executed  a  deed  poll,  dated  the  9th  July  1890, 
by  which  he  absolutely  released  the  power  of  appointment  given  him 
by  the  marriage  settlement.  The  husband  then,  as  administrator  of 
the  estate  of  his  son,  took  out  a  summons  against  the  tmsteee 
of  the  settlement^  asking  for  an  order,  under  Order  LY.  r.  3, 
declaring  that  he  was  entitled  in  the  events  which  had  happened  to 
a  moiety  of  the  property  comprised  in  the  marriage  settlement,  and 
that  the  same  moiety  might  be  transferred  and  paid  over  to  him. 
It  was  contended  by  the  trustees  of  the  settlement  that  they  were 
prevented  from  transferring  and  paying  over  to  the  husband  a 
moiety  of  the  settled  property  by  the  decision  in  Conynghamey. 
Thurlmv  (1  Russ.  &  M.  436,  n.^  where  Sir  L.  Shadwell,  V.C,  held 
that  the  Court  ought  not  to  give  present  effect  to  a  release  by  a 
father  of  his  power  of  appomtment  over  a  fund,  so  far  as  it 
operated  to  vest  a  share  of  the  fund  in  the  father  as  executor  of  a 
deceased  son,  and  refused  to  order  a  transfer  of  the  deceased's 
son's  share  to  the  father.  It  was  contended  for  the  plaintiff  that 
this  decision  did  not  prevent  the  Court  making  the  declaration 
asked  for,  and  that  the  case  of  Conynghame  v.  Thurlaw  had  not  been 
followed  on  this  point  in  the  later  case  of  Smith  v.  EotMon  (26 
Beav.  482).  Edd  (by  Mr.  Justice  North),  that  the  decision  in 
Conynghame  v.  Thurhw  was  still  binding,  and  that  no  declaration  of 
the  plaintiff's  rights  ought  to  be  mi^e,  although  his  power  of 
appointment  had  been  effectually  released. — Br  Baddiffe's  SdiU- 
ment;  Raddiffe  v.  Bewes^  High  Ct,  Ch.  Div.,  14  April, 

Landlord  and  Tenant. — Tenant  for  life — Executors  of  tenant 
paying  compensation  to  outgoing  tenant — Bight  of  executors  to  apply  /«' 
charge  on  lands — Agricultural  Holdings  (England)  Ad  1883,  sec  29.— 
Appeal  from  Wells  County  Court.  A  petition  was  presented  in  the 
Wells  County  Court  by  the  executors  of  the  late  John  Gough,  ask- 
ing for  an  order  charging  a  sum  of  £35  upon  a  certain  holding, 
under  sec.  29  of  the  Agricultural  Holdings  (England)  Act  1883. 
The  late  John  Gough  was  tenant  for  life  of  a  certain  farm,  and  in 
1886  he  let  the  farm  to  a  Mr.  Huggett  as  tenant  from  year  to  year. 
In  1889  Mr.  Huggett,  the  tenant,  gave  his  landlord  notice  ol  his 
intention  to  quit  the  farm  at  Ladyday  1890,  and  in  January  1890 
he  served  on  the  landlord  notice  of  claim  for  unexhausted  improve- 
ments on  the  farm  under  the  provisions  of  the  Agricultural  Holdingi 
Act  1883,  and  on  the  2nd  April  the  landlord  served  on  the  tenant 
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notice  of  a  counter-daiin  for  £80  for  dilapidations.  On  the 
5th  April,  two  valuers,  who  had  been  appointed,  awarded  the 
tenant  £90  and  the  landlord  £55,  thus  leaving  a  balance  in  favour 
of  the  tenant  for  £35.  On  the  8th  April  John  Gnough,  the  tenant 
for  life,  died,  having  been  up  to  that  time  in  receipt  of  the  rents 
and  profits  of  the  lands  as  owner  for  life.  On  the  death  of  John 
Gough  the  ownership  then  passed  to  the  remainderman.  On  the 
24th  April  the  executors  of  John  Gtough,  the  deceased  tenant 
for  life,  paid  the  £35  compensation  to  the  tenant,  and  they  then 
claimed  a  charge  upon  the  holding  for  that  amount.  The  only 
question  was  whether  the  petitioners,  the  executors  of  the  deceased 
tenant  for  life,  were  entitled  to  this  charge  under  the  29th  section 
of  the  Act.  Section  29  enacts  that  "  a  landlord,  oh  paying  to  a 
tenant  the  amount  due  to  him  in  respect  of  compensation  under 
this  Act,  shall  be  entitled  to  obtain  from  the  County  Court  a  charge 
on  the  holding  to  the  amount  of  the  sum  so  paid."  By  sec.  61, 
"landlord  "  means  any  person  for  the  time  being  entitled  to  receive 
the  rents  and  profits  of  any  holding;  and  "tenant"  includes 
executors,  administrators,  etc.,  of  the  tenant.  The  learned  judge 
held  that  the  order  could  not  be  made,  as  sec.  29  speaks  of  the 
"  landlord  "  applying  for  the  order,  and  the  word  "  landlord  "  by 
the  section  does  not  include  executors,  whereas  "  tenant  *'  includes 
executors ;  and  that,  as  the  tenant  for  life  had  died  before  the  sum 
was  paid  to  the  tenant,  the  executors,  who  never  were  entitled  to 
receive  the  rents  or  profits,  were  not  entitled  to  apply  for  the  order. 
Cur.  adv.  vtdL  Held  (by  Mr.  Justice  Cave),  that  the  judgment  of 
the  County  Court  judge  was  rights  and  that  the  executors  of  the 
deceased  tenant  for  life  were  not  entitled  to  apply  for  a  charge 
under  sec.  29.  Held  (by  Mr.  Justice  Williams),  that  the  executors 
were  entitled  to  apply  for  the  order.  Appeal  dismissed.  Leave  to 
appeal — Gough  v.  Gough  cmd  others.  High  Ct.,  Q.  B.  Div.,  14  April. 

LoooMonvE  ON  Highway. — Construciian  of  locomoHve^To  consume 
Us  oum  smoke — Locomotive  emUting  smoke — Onus  of  proof  as  to  con- 
strudum — Highways  and  Locomotives  (Amendment)  Act  1878  (41  ^ 
^2  Vid.  c  70),  see,  30. — It  was  provided  by  the  Locomotive  Act 
1861  (24  &  25  Vict.  c.  70),  sec.  8,  that  "every  locomotive  propelled 
by  steam  or  any  other  than  animal  power  to  be  used  on  any  turnpike 
road  or  public  highway  shall  be  constructed  on  the  principle  of  con- 
suming and  so  as  to  consume  its  own  smoke."  That  section  is  repealed 
by  sec.  30  of  the  Highways  and  Locomotives  (Amendment)  Act  (41 
&  42  Vict  c.  77),  which  provides  that,  in  lieu  thereof,  be  it  enacted 
that  every  locomotive  used  on  any  turnpike  road  or  highway  shall 
be  ooDstnicted  on  the  principle  of  consuming  its  own  smoke ;  and 
suiy  person  using  any  locomotive  not  so  constructed,  or  not  con- 
Bumiog,  so  far  as  practicable,  its  own  smoke,  shall  be  liable  to  a 
fine.  The  appellant  was  summoned  before  a  court  of  summary 
jurisdiction  for  using  on  a  highway  a  locomotive  not  constructed  on 
the  principle  of  consuming  its  own  smoke,  and  not  consuming,  so 
far  as  was  pra^cable,  its  own  smoke.    It  was  contended  on  his 
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behalf  that  the  prosecation  moflt  proTe  that  the  looomotiye  was  not 
constructed,  so  far  as  was  practicable,  so  as  to  oonsame  its  own 
smoka  The  jostiGes  held  that,  the  prosecation  haviog  proved  ihat 
the  engme  was  emitting  smoke,  the  onus  of  proving  that  it  ms 
eonstracted,  so  far  as  was  practicable,  so  as  to  consume  its  own 
smoke,  was  apon  the  appelhuat  The  appellant  was  convicted.  Hdd 
(by  Mr.  Justice  Smith  and  Mr.  Justice  Grantham),  that  the  justices 
were  rights  and  that  the  prosecution  having  made  out  a  prmdfaae 
case,  the  onus  of  proof  shifted  on  to  the  appellant — Piti-Bmrs^. 
Gtaae,  High  Ct.,  Q.  B.  Div.,  14  April 

Alimony  "pendente  ute." — Cross-eaaminaium  of  husband— 
Husband  in  parinerdiip — Subpcma  duces  tecum  served  an  husband  and 
his  partner — Refusal  to  aUow  inspection  of  partnership  ledger  on  its  pro- 
duction— Attachment — Divorce  Court  Side  191. — ^Motions  for  attach- 
ment, or  for  committal  for  alleged  contempt  of  court  in  not  obeying 
subpoma  duces  tecum.  The  wife  filed  her  petition  for  divorce,  and 
also  for  alimony  pending  suit.  The  husband  admitted  that  he  had 
a  very  substantial  income  at  the  date  of  the  marriage,  but  stated, 
in  his  answer  to  the  alimony  petition,  that  he  had  made  a 
loss  in  his  business  of  a  broker  and  bill  discounter,  and  that  his 
estates  were  mortgaged  to  such  an  extent  as  to  be  unpToducti?e 
in  the  present  state  of  agricultural  depression.  He  had  settled 
£250  a  year  upon  his  wife,  for  her  separate  use,  at  the  time 
of  his  marriage,  and  dus  income  she  still  received  regularly  under 
that  settlement  He  also  offered,  upon  more  than  one  occasion 
during  the  alimony  proceedings,  with  the  object  of  saving  all  the 
expense  and  worry  and  annoyance  of  such  proceedings,  to  allow  his 
wife  a  further  sum  of  £250  per  annum  until  the  nearing  of  the 
divorce  suit,  so  that  her  income,  pending  suit,  would  be  £500  a 
year ;  but  this  offer  was  declined  by  the  wife.  The  registrar  hav- 
ing refused,  upon  summons,  to  make  an  order  for  the  inspection  of 
the  books  of  the  respondent's  firm,  a  sutposna  duces  tecum  was  served 
upon  the  respondent^  and  a  similar  subpoena  was  also  served  upon 
liis  partner,  to  produce  before  the  registrar  the  books  of  the  firm, 
nhowing  how  uie  account  filed  by  uie  respondent  in  his  ansver 
had  been  arrived  at  Accordingly,  upon  Mwsh  25,  the  respondent 
and  his  partner  attended  before  the  registrar  and  produced  the 
ledger  of  the  firm,  but  they  each  declined  to  allow  the  wife's  legal 
advisers  to  see  the  inside  of  the  ledger,  upon  the  ground  that  it 
contained  entries  of  the  business  of  a  third  party,  viz.  the  putner, 
who  was  not  a  party  to  the  suit,  and  who  would,  or  might,  be  dam- 
nified by  the  disclosure  of  the  documents  or  entries  in  question. 
The  registrar  having  intimated  that,  in  his  opinion,  the  book  should 
be  inspected  by  the  wife's  advisers,  the  further  point  was  then  taken 
by  Dwley-Grazebrooky  for  the  husband,  that  proceedings  in  relation 
to  Sk^monj pendente  lite  were  not  "the  hearing"  of  the  alimony  or 
maintenance  proceedings,  but  were  only  with  the  object  of  mp^^j- 
ing  the  wife  with  the  temporary  means  of  adequately  supporting 
Herself  until  the  fined  decision  of  the  cause  or  action,  and  that 
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whatever  the  rights  of  the  wife  or  the  power  of  the  Court  after  a 
final  decree  for  divorce  or  judicial  separation  might  be,  the  present 
was  not  the  proper  time  for  requiring  or  ordering  the  production 
of  the  said  boolu  under  subpoena  duces  tecum.  The  respondent,  act- 
ing under  legal  advice,  refused  inspection  of  the  ledger,  and,  on 
behalf  of  the  wife,  the  Court  was  now  moved  to  commit  the  respon- 
dent and  his  partner  for  contempt  of  court,  or  to  attach  them  for 
refusing  to  produce  the  ledger  or  other  partnership  books  in  com- 
pliance with  their  subpoenas.  EM  (by  Mr.  Justice  Jeune),  that 
this  case  was  covered  by  rule  191  of  the  Bules  and  Regulations 
in  Divorce  and  Matrimonial  Causes,  and  that  the  order  for  attach- 
ment should  be  made  against  the  respondent  and  his  partner,  but 
that  the  said  order  should  lie  in  the  office  for  ten  days,  to  enable 
an  appointment  to  be  made  by  the  registrar,  and  for  the  books  to 
be  produced  before  him,  upon  such  appointment,  for  inspection,  in 
the  registrar's  presence,  by  the  wife's  advisers. — Carew  v.  Carew^ 
High  Ct,  P.  &  D.  Div.,  15  April 
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MACDONALD  V.  TOD. 

The  Debts  Beeavery  Ad. — ^This  was  an  action  at  the  instance  of 
Alexander  Macdonald,  sheep  contractor,  Forrest  Bum,  Shotts  (pur- 
suer), against  James  Tod,  farmer,  Binns,  near  Denny  (defender),  in 
which  action  the  pursuer  sues  the  defender  for  the  price  of  "winter- 
ing 423  sheep  belonging  to  you,  at  58.  per  head,  at  Forrest  Bum, 
B^end,  and  Redburn,  you  having,  on  18th  January  1891,  illegally 
and  without  just  cause,  removed  said  sheep  under  cloud  of  night, 
and  refused  to  pay  the  rent  of  said  wintering,  £105, 158.,  restricted 
to  £50  sterling."  The  defence  stated  was  that  the  pursuer  was  not 
wintering  the  sheep  as  contracted  for,  and  in  consequence  the 
defender  removed  his  sheep  after  intimating  to  the  pursuer  that 
he  would  do  so;  and  pleaded  in  law — (1)  The  action  as  laid  is 
bcompetent,  in  respect  that  the  debt  alleged  to  be  due  and  sued 
for  does  not  fall  wiUiin  the  classes  of  debts  described  in  section  2 
of  the  Debts  Recovery  (Scotland)  Act,  1867.  (2)  The  pursuer 
having  failed  to  implement  his  part  of  the  contract  between  the 
parties,  and  the  defender  having  thereby  suffered  loss  to  an  extent 
largely  exceeding  the  sum  sued  for,  the  defender  is  entitled  to  be 
assoilzied.  The  pursuer  denied  the  defender's  averments,  and 
repeated  the  conclusions  and  averments  in  his  summons,  and 
pleaded  in  law  that  the  defender  being  due  the  sum  sued  for,  the' 
pursuer  is  entitled  to  decree  as  craved  in  the  summons,  with 
expenses.  At  the  debate  at  the  court  a  week  ago,  on  the  first  plea 
for  the  defender,  that  the  action  was  incompetently  brought  under 
the  Debts  Recovery  Act,  the  agent  for  the  defender  contended  that 
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the  debt  sued  for  being  for  rent  for  an  agricultural  subject^  sacli 
debt  was  excluded  by  the  Act,  and  he  quoted  an  obUer  dicta 
Sheriff-Substitute  Dove  Wilson  in  his  book  on  Sheriff  Coi 
Practice  in  support  of  this.  The  pursuer's  agent  contended  tl 
the  defender  was  mistaken,  as  the  debt  was  not  a  rent^  bat 
ordinary  claim  for  wintering  the  sheep,  and  was  nothing  oil 
than  a  "  merchant's  account^"  and  "  other  the  like  debt,"  which  t 
Act  expressly  enacts  can  be  sued  for.  Besides,  even  were  the  da 
one  for  rent,  the  Act  does  not  exclude  a  claim  being  sued  for  ud( 
it  for  the  rent  of  an  agricultural  subject,  provided  the  same  is  i 
founded  on  a  written  lease  or  obligation ;  and  in  support  of  th 
contentions  he  quoted  several  cases  which  had  been  tried  under  t 
Act,  from  the  reports  supporting  these  contentions. 

Sheriff-Substitute  Buntine  delivered  the  following  interlocot 
holding' the  pursuer's  contentions  correct,  viz.: — 

^^  Stirling^  Slst  March  1891. — Having  heard  parties'  procurat 
on  the  first  plea  for  defender,  Eepels  the  same :  Appoints  the  c 
to  be  enrolled  at  next  court  to  fix  a  diet  for  the  trial  of  the  caas< 

"J.  R  Buntine 

"  JVofe. — ^This  is  an  action  for  recovery  of  a  sum  of  money  wh 
the  pursuer  alleges  that  the  defender  had  bargained  to  give  him 
allowing  a  certain  niunber  of  his  sheep  to  feed  in  his  (pursue 
grass  land  from  October  last  to  April  10th  of  this  year.  In  ot 
words,  the  pursuer  desires  to  recover  5s.  per  head  for  every  sh( 
belonging  to  defender  which  was  wintered  on  his  farm.  1 
defender  replies  that  the  wintering  which  was  given  was 
according  to  bargain,  and  that  he  was  justified  in  removing 
sheep  as  he  did  in  January  last,  and  in  declining  to  pay  any  p 
of  the  stipulated  58.  per  head.  The  question  thus  raised  is  one : 
uncommon  among  farmers  and  cattle  or  sheep  owners,  and  is  ( 
tainly  one  which  it  would  be  convenient  to  try  under  the  summ 
provisions  of  the  Debts  Recovery  Act  The  Sheriff-Substitute 
unable  to  accede  to  this  view  of  the  claim.  No  doubt  the  equivali 
for  the  money  bargained  for  was  the  enjoyment  of  the  use  of 
agricultural  subject,  but  in  his  opinion  there  was  no  lease  of  2 
part,  of  the  land  belonging  to  the  pursuer.  The  claim  is  not  one 
damages  for  breach  of  contract,  but  rather  for  the  price  conditioi 
in  the  contract,  on  the  footing  that  pursuer  has  implemented 
part  of  it,  and  is  entitled  to  demand  that  the  defender  should 
the  same.  The  two  parties  to  the  action  were,  in  truth,  enga^ 
in  a  commercial  transaction,  and  the  summons  is  the  result  0 
dispute  thereanent.  The  claim  accordingly  may,  in  the  Shei 
Substitute's  opinion,  be  regarded  as  a  merchant's  account,  or,  at 
events,  *as  another  the  like  debt.'  J.  R  R' 

Ad,  D.  W.  Logie-^//.  Welsh. 


All  cammunications  far  the  Editor  to  be  addressed  to  the  care  of 
Publishers,  Messrs.  T.  &  T.  Clark,  38  George  Street,  Edinburgh, 


THE  JOURNAL  OF  JURISPRUDENCE 

AND 

SCOTTISH    LAW    MAGAZINE. 

•$- 

£^itoriaL 

The  Impunity  of  Perjury. — Some  time  ago  we  dwelt  at 
length  on  the  wide  prevalence  of  perjury,  and  on  the  almost 
complete  impunity  with  which  it  can  be  practised.  The 
writer  who  recently  furnished  to  one  of  the  magazines  a 
humorous  article  on  "  The  Decline  of  Lying,"  was  miserably 
unacquainted  with  the  Law  Courts  of  his  country.  Prosecu- 
tions for  perjury  are  scarcely  known :  convictions  are  still 
rarer,  if  that  be  possible.  Nothing  is  easier  than  lying ;  and 
lying  on  oath  is  not  perceptibly  less  easy  than  lying  infonn- 
ally,  as,  for  example,  on  a  tombstone.  Unless  a  man  lie  right 
in  the  face  of  documents  or  patent  facts,  he  may  invent  his 
own  evidence  with  perfect  safety  and  literary  effect  And, 
even  if  he  should  run  against  an  awkward  obstacle  of  the 
kind,  it  is  always  open  to  him  to  explain.  Direct  proof  of 
perjury  it  is  extremely  diflBcult  to  find.  Without  direct 
proof,  apparently,  prosecutors  do  not  care  to  venture  on  a 
charge.  Nor  need  this  cause  wonder ;  for  stupid  men,  and 
hasty  men,  and  simple  men  are  so  rife  in  the  world  that  there 
always  lurks  just  a  faint  possibility  of  convicting  an  innocent 
person.  The  Attorney-General  was  asked  in  the  House  of 
Commons  the  other  day  whether  he  would  call  the  attention 
of  the  Public  Prosecutor  to  the  case  of  Evelyn  v.  Hurlbert, 
with  a  view  to  seeing  whether  sufficient  evidence  existed  on 
which  to  base  a  prosecution  of  one  or  other  of  the  parties  to 
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the  suit  for  perjniy ;  and  in  reply  he  said  that  there  most  be 
the  most  careful  investigation  as  to  whether  any  or  either  of 
them  can  be  convicted  of  that  cnma  A  sensational  case 
has  thos  its  uses  in  bringing  into  prominence  ugly  features 
which  are  by  no  means  less  common  in  obscure  and  ham- 
drom  actions.  We  again  repeat  oar  humble  opinion,  that 
prosecutors  ought  to  be  a  little  more  courageous  in  cases  of 
perjury.  Skilled  witnesses,  of  course,  we  can  never  hope  to 
reach  by  a  charge  of  this  kind.  A  skilled  witness  of  experi- 
ence never  commits  perjury.  His  is  an  innominate  offence. 
But  there*  ought  to  be  some  namen  Juris  invented  to  cover 
the  practice  of  maintaining  that  the  laws  of  nature  and  of 
logic  are  by  no  means  uniform  in  their  operation,  and  that 
science  says  black  or  says  white  according  as  the  pursuer  or 
defender  has  cited  you. 

• 
The  English  Judicature  Acts. — Naturally,  and  very  properly, 
Ihere  is  no  finality  in  the  regulation  of  judicial  procedure. 
Progress  must  be  incessant  —  consolidation,  simplification, 
abridgment ;  expedients  by  which  to  cope  with  the  increasing 
volume  of  business ;  economy,  etc — ^the  directions  of  improve- 
ment are  manifold.  The  English  Judicature  Acts  effected 
sweeping  reforms.  They  went  a  great  length  in  abolishing 
cumbersome  procedure,  and  in  blotting  out  arbitrary  dis- 
tinctions. But  the  machinery  thereby  substituted,  perfected 
as  it  has  been  since,  has  not  proved  quite  adequate.  Dis- 
satisfaction with  the  state  of  business  is  becoming  more  and 
more  noticeable.  The  arrears  in  the  Supreme  Court  are  very 
formidable.  The  Attorney-General  admitted  in  the  House  the 
other  day  that  there  are  nearly  five  hundred  causes,  besides 
motions,  petitions,  etc.,  awaiting  a  hearing  in  the  Chancery 
Division,  and  over  fifteen  hundred  in  the  Queen's  Bench 
Division;  and  he  admitted  the  substantial  accuracy  of  his 
questioner's  estimate  that,  at  the  present  rate  of  progress, 
and  with  all  the  jadges  working  hard,  it  would  take 
more  than  twelve  months  to  try  them,  irrespective  of  new 
causes.  Mr.  Atherley-Jones  gave  notice  on  the  following  day 
of  a  motion  for  the  appointment  of  a  Soyal  Commission 
or  the  purpose  of  inquiring  how  far  the  Judicature  Acts 
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have  contributed  to  the  more  speedy,  efficient,  and  economic 
administration  of  justice,  and  in  what  respects  amendment 
thereof  is  desirable.  This  Commission,  however,  will  not  be 
appointed.  On  a  later  day  the  First  Lord  of  the  Treasury 
announced  that  the  Government  do  not  propose  to  institute 
any  such  inquiry,  inasmuch  as  the  principal  Judicature  Act, 
which  followed  on  a  Boyal  Commission,  is  of  so  recent  origin, 
while  the  Acts  and  regulations  for  the  relief  of  business  at  the 
assizes  and  for  clearing  the  lists  in  London  have  been  scarcely 
a  year  in  operation.  Meantime  the  Government  are  con- 
sidering the  expediency  of  appointing  another  Chancery  judge. 
Possibly,  therefore,  for  the  present,  business  may  be  brought 
up  to  date  by  a  special  effort  of  the  judges,  as  happened 
recently  in  our  Scottish  Courts,  without  any  drastic  reform. 

#  # 
# 

QtiodpriTicipiplacicit, — Sed  et  quodprincipiplacuit,  Ugis  hahet 
vigorem ;  Beer-drinking  carousals  and  duelling  have  been 
commended  and  recommended  by  the  Emperor  of  Germany 
at  Bonn.  Addressing  the  beer-drinking  and  swashbuckler 
students  of  the  University  in  that  town,  he  informed  them  that 
these  practices  "give  a  direction  to  life."  In  all  humility 
we  venture  to  agree  with  His  Imperial  Majesty.  Beer- 
drinking  must  give  a  direction  to  life — what  direction  need 
not  be  specified.  Into  the  merits  of  German  duelling  we  do 
not  enter.  But  it  is  to  be  noted  that  in  a  moment  of 
enthusiasm  this  constitutional  monarch  has  been  recommend- 
ing, to  a  considerable  section  of  his  subjects,  the  pursuit  of 
a  practice  which  is  contrary  to  the  laws  of  the  land  he  rules. 
Within  his  dominions  it  is  illegal  to  carve  designs  on  the 
face  of  a  friend  with  a  piece  of  steel  prepared  for  the 
purpose.  Surely  this  must  be  one  of  the  rescripts  quae  nee  ad 
exemplum  traJmntur  ! 

#  # 

Expositions  Expounded, — The  Clitheroe  abduction  case  has 
been  the  means  of  showing  us  many  things.  It  has  shown 
us,  amongst  others,  how  valuable  it  would  be  were  all  judges 
to  be  members  of  the  House  of  Lords  or  of  the  House  of 
Commons.     Opportunity  would  thereby  be  afforded  them  to 
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re-expound  their  expositions  of  the  law — to  state  afresh  what 
dull  brains  or  hysterical  prints  may  have  misapprehended,  or 
even  to  correct,  on  reflection,  slight  slips  of  their  own.  There 
are  few  places,  from  pot-house  to  Parliament,  where  the 
Jackson  case  has  not  been  fought  over  again  and  again; 
and  the  subject  has  even  penetrated  into  the  House  of  Lords, 
as  a  legislative  chamber.  When  it  came  up,  Lord  Esher 
took  occasion  to  state  the  result  of  the  judgment  briefly  and 
lucidly,  and  with  sarcasm  which  was  well  warranted.  The 
judgment,  he  maintained,  had  been  more  misunderstood  than 
any  judgment  he  recollected.  "  It  was  urged  before  the 
Court  of  Appeal,"  said  his  lordship,  "  that  by  the  law  of 
England  a  husband  may  beat  his  wife  with  a  stick  if  she 
refuses  to  obey  him,  and  that  if  a  wife  refused  her  husband 
conjugal  rights — whatever  that  phrase  may  mean,  which  I 
have  never  been  able  to  make  out — ^he  may  imprison  her 
until  she  I'estores  him  conjugal  rights,  or  satisfies  him  that 
she  will.  All  that  the  Court  of  Appeal  decided  was  that  a 
husband  cannot  by  the  law  of  England,  if  the  wife  objects, 
lawfully  do  either  of  those  things.  Those  intelligent  people 
who  have  declared  that  the  judgment  is  wrong,  must  be  pre- 
pared to  maintain  the  converse,  viz.  that  if  a  wife  disobeys 
her  husband,  he  may  lawfully  beat  her ;  and  if  she  refuses 
him  a  restitution  of  conjugal  rights,  he  may  imprison  her — 
as  it  was  urged — in  the  cellar  or  in  the  cupboard,  or,  if  the 
house  is  large,  in  the  house,  by  locking  her  in  it  and  locking 
the  windows.  I  thought,  and  still  think,  that  the  law  does 
not  allow  those  things.  The  intelligent  objectors  say  that  by 
so  holding  we  make  a  decree  for  the  restitution  of  conjugal 
rights  a  farce,  so  that  it  is  a  farce  to  grant  it ;  and  that  a 
magistrate  ought  not,  or  even  cannot,  give  a  protection  order 
to  a  wife.  They  may  rest  assured  that  the  Court  did  not 
hold  any  such  nonsense.  If  there  is  a  difficulty  in  enforcing 
a  decree  for  restitution  of  conjugal  rights,  it  is  caused  by  the 
Legislature,  which  lately  took  from  the  Divorce  Court  the 
power  of  imprisoning  a  wife  for  contempt  for  refusing  to 
obey  such  a  decree.  But  perhaps  it  may  appear  absurd  to 
the  intelligent  critics.  We  do  not  think  that  by  taking 
away  from  the  Court  a  power  which  the  Legislature  thought 
"^  oppressive  and  unnecessary,  the  Legislature  meant  to 
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give  to  the  husband  the  power  of  perpetual  imprisonmeut, 
which  it  took  away  from  the  Court.  We  thought,  and  I  still 
think,  that  the  judge  of  the  Divorce  Court  may  grant  a 
decree,  and  the  magistrate  may  make  an  order,  and  that  they 
need  not  attribute  to  the  Court  of  Appeal  decisions  which,  if 
they  had  read  the  decision,  they  would  probably  have  seen 
that  the  Court  of  Appeal  did  not  arrive  at." 

•    * 

• 

"  Naiicynalisation  "  of  the  Advocates*  Library. — The  proposal 
to  nationalise  the  library  at  present  belonging  to  the  Faculty 
of  Advocates  is  not  new,  or  merely  second-hand,  or  third- 
hand.  It  is  an  ancient  and  recurring  proposal.  There  has 
been  a  new  proposer,  however.  In  the  end  of  last  month 
Professor  Masson  wrote  to  the  Scotsman  newspaper,  suggesting 
that  part  of  the  equivalent  grant  out  of  the  Budget  surplus 
should  be  used  for  the  purpose  of  making  this  library  a 
national  one.  We  have  explained  our  views  on  this  subject 
before,  and  need  not  repeat  them  now.  We  shall  not  do  the 
learned  professor  the  injustice  of  supposing  that  by  nationalis- 
ing this  valuable  and  unique  library,  he  means  to  make  it 
merely  a  convenient  annexe  of  Mr.  Carnegie's  advertisement 
on  George  IV.  Bridge.  He  intends,  of  course,  that  it  shall  be  tlie 
property  of  the  nation.     It  is  available  to  the  nation  already. 


Special  articled. 


THE  TAXATION  OF  FEU-DUTIES. 

The  clamour  raised  in  certain  quarters  for  what  is  termed  the 
taxation  of  feu-duties  and  ground-rents  is  characterised  by  so 
complete  an  absence  of  any  reasonable  grounds  for  the  demand 
made,  as  to  render  it  extremely  difficult  to  suppose  that  it  repre- 
sents anything  else  than  a  thinly  disguised  attack  upon  owner- 
ship generally.  Seeing  that  those  who  are  crying  out  for  this 
so-called  taxation  must  blind  themselves  to  the  whole  plain 
facts  of  the  position,  it  would,  probably,  have  but  little  sooth- 
ing effect  upon  them  if  one  were  to  assure  them  that  feu- 
duties  and  ground-rents  are  (axed.     But  as  this  clamour  may 
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mislead  others  who  do  not  give  full  attention  to  the  subject, 
it  is  proposed  here  to  review  shortly  the  simple  facts  of  the 
case,  and  thereafter  consider  certain  matters  which  the  situa- 
tion suggests  very  naturally. 

Although  the  feu-duty  of  Scotland  is  not  the  equivalent  in 
conveyancing  of  the  English  ground-rent,  still  the  position  of 
the  estates,  or  legal  interests  in  land  respectively  represented 
by  them,  as  regards  the  demand  for  their  taxation,  is  identical. 
The  ground-rent  of  England  is  tlie  consideration  of  a  building 
lease  for  years — 99  years,  for  instance,  being  a  common  period, 
and  being  the  period  for  which  limited  owners  under  the 
Settled  Land  Acts,  1883-90,  may  grant  building  leases. 
The  feu  of  Scotland  really  represents  a  sale  of  the  land,  only 
instead  of  the  whole  price  being  paid  down  in  a  slump  sum,  • 
it  is  payable  in  the  shape  of  a  perpetual  annuity.  In  Eng- 
land such  a  title  is  uncommon,  as  the  statute  Quia  JEmptom 
in  the  year  1290  practically  made  subinfeudation  in  future 
impossible,  and  any  tenures  in  England  held  of  a  subject 
must  date  in  creation  prior  to  that  Act  Where  they  still 
survive — principally  in  manors — they  are  known  as  quit- 
rents,  or  chief-rents.  Lapse  of  time  has  made  such  tenures 
difficult  to  trace,  and  this,  combined  with  the  smallness  of 
the  amount  of  the  sum  payable,  has  resulted  in  the  know- 
ledge of  their  existence  becoming  rare.  Moreover,  recent 
conveyancing  legislation  has  authorised  the  compulsory 
redemption  of  these  quit-rents,  just  as  in  the  case  of  the 
casualties  of  a  Scottish  feu;  and  this  legislation  will  be 
referred  to  later  on.  In  Scotland,  when  subinfeudation  was 
contractually  prohibited  in  particular  cases,  the  device  of  the 
ground-annual  was  commonly  resorted  to,  and,  similarly,  the 
universal  statutory  prohibition  in  England  produced  the 
expedient  of  the  rent-charge.  But  the  authorities  all  tell  us 
that  a  rent-charge  was  at  variance  with  the  principles  of  the 
common  law,  and  therefore  not  favoured  by  the  Courts. 

It  is  remarkable  to  note  that,  in  this  question  of  subin- 
feudation, English  and  Scottish  conveyancing  have  now  arrived 
at  opposite  poles.  In  England  subinfeudation  became  incom- 
petent in  1290,  and  has  remained  so  ever  since ;  in  Scotland, 
^t  was  only  in  1874  that  a  clause  in  a  feu-charter  prohibiting 

binfendation  was  made  invalid. 
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We  are  not?  in  a  podition  to  consider  how  fcu-duties  in 
Scotland  and  ground-rents  in  England  stand  together  in  this 
demand  for  what  is  called  their  taxation,  but  which  it 
would  be  true  to  term  their  further  or  double  taxation. 
The  question,  in  the  first  instance,  is  essentially  one  of 
contract  in  Scotland  and  in  England  alika  The  owner 
of  ground  in  Scotland  grants  his  land  in  feu,  or,  in  other 
words,  sells  it  for  a  price  payable  as  a  perpetual  annuity, 
and  it  is  a  part,  and  an  obvious  and  necessary  part,  of  the 
contract,  that  the  feuar  should  pay  the  taxes  attaching  to  the 
ownership  of  property  on  the  full  value  of  the  land  and 
buildings,  as  determined  in  accordance  with  the  Lands  Yalua^ 
tion  Acts.  If  this  clause  were  not  an  obvious  and  necessary 
part  of  the  contract,  it  would  be  as  reasonable  that  when  an 
owner  of  ground  sells  it  outright  for  a  slump  sum,  which  he 
places  in  bank  or  invests  in  some  form,  he  should  still  be 
taxed  in  respect  of  that  investment  as  referable  to  the  land 
which  he  has  sold  and  completely  divested  himself  of«  Nor 
is  the  local  community,  whose  taxable  area  comprises  the 
land  granted  in  feu  with  this  clause,  deprived  of  a  single  coin 
of  the  full  taxation.  Thus  a  feu  is  granted,  say,  for  a  duty 
of  £10  per  annum.  The  grantee  of  the  feu  then  builds  a 
house  thereon,  which  he  lets,  say,  for  a  rent  of  £100  per 
annum,  or^  if  he  occupies  it  himself,  the  assessor  values  it  at 
that  figure,  and  all  local  taxes  are  paid  as  charged  upon  the 
basis  of  that  rental,  that  is  to  say,  the  full  value.  Those  who 
are  clamouring  for  taxation  of  feu-duties  have  not,  so  far  as 
the  writer  has  seen,  condescended  to  say  whether,  if  such  a 
feu-duty  as  the  above  case  of  £10  were  taxed,  in  the  sense 
they  demand,  they  would  deduct  such  sum  of  £10  from  the 
rent,  as  determined  for  payment  of  taxes  by  the  feuar,  who 
would  then  pay  on  £90  only.  If  they  do  not  allow  such  a 
deduction,  but  insist  upon  still  taxing  the  feuar  on  the  full 
assessable  rental  of  £100 — ^£10  of  which,  however,  is  really 
feu-duty,  and  the  feuar  is  merely  the  superior's  collector — then 
it  is  clear  that  a  sum  of  £10  is  taxed  twice,  and  such  a  charge 
would  not  be  taxation,  but  would  be  further  or  double  taxation. 
Ifi  on  the  other  hand,  they  do  allow  this  deduction  of  £10» 
being  the  amount  of  the  feu-duty,  from  the  rental  in  fixing 
the  basis  of  taxation  payable  by  the  feuar,  then  these  people, 
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without  conferring  one  farthing  of  benefit  on  the  local  rates, 
gratuitously  interfere  in  the  terms  of  a  contract  deliberately 
agreed  to  and  entered  into  by  private  individuals.  In  fact, 
what  the  demand  for  taxation  of  feu-duties  would  then  mean 
would  be  this,  that  after  A  and  B  have  completed  a  formal 
sale  of  a  house,  by  which  B  has  acquired  the  ownership  thereof 
by  payment  of  £1000,  then  at  any  interval  of  years  A  or  A's 
heir  may  be  called  by  these  would-be  legislators  to  repay,  say, 
£100  to  B;  so  that  the  sale  shall  be  one  not  at  £1000,  as 
agreed-  to  by  the  parties,  but  at  £900,  as  fixed  by  other 
parties  who  have  no  possible  interest  in  the  question.  How 
clearly  and  necessarily  is  it  a  part  of  the  conditions  of  a  fen 
that  the  vassal  is  to  pay  the  taxation  upon  the  whole  value,  is 
easily  seen  from  the  fact,  that  when  a  superior  contracts  to 
pay  any  part  of  such  taxation,  it  must  be  specifically  ex- 
pressed, and  the  Court  construes  the  limitations  of  such  relief 
by  the  superior  stipulated  in  favour  of  the  vassal  very  strictly; 
hence  the  many  questions,  such  as  that  of  what  is  comprised 
under  a  clause  of  relief  of  public  burdens  by  the  superior  Id 
his  grant  of  a  feu. 

In  England  the  matter  falls  to  be  determined  alike  on  the 
ground  of  contract.  There  the  ordinary  rule  is  that  a  tenant 
for  years — the  relation  of  landlord  and  tenant — pays  all  tbe 
taxea  To  tax  the  owner  of  the  ground-rent  would  be  the 
equivalent  of  taxing  feu-duties  here,  ie.  it  would  either  mean 
a  deliberate  and  gratuitous  interference  with  a  private  con- 
tract, or  it  would  not  only  be  such  an  interference,  but  also 
a  double  taxation  of  one  and  the  same  source  of  revenue  or 
incoma  In  Koman  law,  the  emphyteuta  paid  the  whole  taxa- 
tion, on  the  same  principles  as  the  Scottish  feuar  or  the 
English  tenant  for  years  does. 

But  although  this  demand  for  the  so-called  taxation  of  fen- 
duties  and  ground-rents  is  so  manifestly  ill-founded  and 
unreasonable,  that  it  is  not  easy  to  see  how  the  demand  can 
be  seriously  made,  yet  it  does  not  follow  that  in  the  case 
of  feu-duties,  at  all  events,  legislation  may  not  be  advisable,  or, 
it  may  be  perhaps  said,  will  not  certainly  come.  Eeference  has 
already  been  made  to  a  recent  English  Conveyancing  Act,* 
which  enables  parties  to  compel  the  redemption  of  quit-rents, 

*  44  and  45  Vict  c.  41,  §  45. 
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chief-rents,  or  rent  charges  in  certain  circumstances.  Although 
quit-rents  or  chief-rents  are  in  descent  the  equivalent  in  feudal 
conveyancing  of  the  Scottish  feu-duty,  yet  their  history  since 
the  statute  of  Quia  Emptores,  as  has  already  been  pointed  out, 
makes  their  position  so  difierent  from  their  Scottish  congeners, 
that  it  would  not  be  wise  to  found  any  argument  on  them  to 
apply  to  Scotland.  But  the  redemption  of  rent  charges  offers 
a  good  analogy.  Therefore^  on  comparative  as  well  as  on 
independent  grounds,  the  question  may  be  seriously  asked. 
Would  it  be  wise  and  just  to  enable  all  feu-duties  to  be  com- 
pulsorily  redeemed,  and  so  practically  abolish  them  ?  England 
answered  that  question  practically  so  long  ago  as  the  year 
1290  in  the  statute  Quia  Emptores,  prohibiting  subinfeudation; 
and  that  answer  was  formally  complete  when,  in  1881,  a  section 
of  the  Conveyancing  Act  of  that  year  authorised  the  com- 
pulsory redemption  of  such  quit-rents  as  had  survived  those 
six  centuries, — for  none  could  have  been  created  since  the 
year  1290. 

Of  course  it  is  obvious  that  the  existence  of  feus  is  now  a 
mere  survival  of  a  form  without  the  realities  of  a  past  age, 
and  that  there  is  now  no  raison  d*itre  for  them ;  the  circum- 
stances of  the  society  which  called  the  system  forth  are 
totally  changed,  the  esserUialia  of  the  feu  are  gone.  Is  there 
any  counterbalancing  advantage  to  justify  the  retention  of 
such  a  survival  of  the  past  ?  A  prominent  argument  for  the 
retention  of  the  feu-duty  is,  that  it  is  "  a  favourite  form  of 
investment."  If  an  institution  is  shown  to  be  useless,  much 
more  if  it  is  shown  to  be  positively  detrimental,  it  is  hardly 
then  the  duty  of  the  State  to  retain  it  merely  as  a  good  form 
of  investment  for  its  subjects.  A  feu-duty  is  simply  a  real 
burden  which  the  true  owner  cannot  shake  off,  a  bond  which 
he  cannot  pay  off,  a  veritable  legal  Old  Man  of  the  Sea.  It 
is  a  compulsory  dual  ownership  of  a  kind  that  is  far  from 
desirable.  Legislation  always  has  been  and  is  tending  to  the 
removal  and  prevention  of  such  restrictions  on  and  hindrances 
to  a  true  and  simple  form  of  land  ownership.  In  Scotland 
recently,  casualties  —  the  incidents  of  a  feu  —  were  made 
Kdeemable,  and  the  future  creation  of  "  casualties "  strictly 
80-called  made  impossible.  In  England,  in  1881,  a  term  of 
years,  of  not  less  than  300  years^  of  which  at  least  200  were 
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still  to  run,  was  in  certain  cases  made  capable  of  enlaigemeot 
into  an  estate  in  fee-simple.  We  may  well  consider  in  sudi 
matters  before  we  refuse  to  follow  the  lead  of  England,  for 
she  has  always  been  ahead  in  placing  on  the  Statute  Book 
enlightened  and  broad  views  in  the  department  of  land 
legislation.  Witness  the  great  advance,  as  compared  with 
Scotland,  in  the  law  of  land  ownership  as  shown  in  the 
Settled  Estates  Acts,  1882-90,  conferring  a  freedom  on 
various  classes  of  limited  owners,  without  disregard  of  ulterior 
rights,  which  is  unknown  on  this  side  of  the  Border.  It 
cannot,  in  the  opinion  of  the  writer,  be  denied  that  there  are 
at  least  strong  arguments  in  favour  of  the  view,  that  legisla- 
tion which  would  offer  compulsory  redemption  of  feu-duties 
and  prohibit  the  creation  of  them  in  future,  would  be  wise  and 
beneficial  The  legal  fiction  of  the  feudal  relation  of  superior 
and  vassal  as  still  existing,  merely  to  make  it  possible  to  con- 
stitute a  perpetual  real  burden,  is  probably  a  legal  fiction  that 
has  much  evil  without  any  compensating  good.  If  all  the 
din  about  the  "  taxation  "  of  feunluties  should  result  in  giving 
rise  to  a  wise  discussion  of  this  latter  question,  it  will  after 
all  have  served  a  good  end.  W.  J.  N.  L 


THE  SUMPTUARY  LAWS  OF  SCOTLAND. 

Wb  have  been  accustomed  to  think  of  the  Scots  as  a  pro- 
verbially frugal  people,  and  of  their  land  in  times  past  as 
furnishing  but  the  scantiest  means  of  subsistence  to  its 
frugal  inhabitanta  It  stands  out  in  our  recollection  that  in 
the  course  of  the  protracted  strife  between  Scotland  and 
England,  the  invading  armies  of  the  latter  found  in  Scotland 
an  all  but  barren  wilderness,  where  the  want  of  suppUes 
was  often  the  cause  that  drove  them  backward  home. 
In  later  times  the  absurd  jealousy  against  the  Soots  ("  the 
mad  and  wicked  rage  "  as  Hume  calls  it,  LtUers,  p.  49),  when 
they  flocked  southwards  to  the  common  court  of  the  king- 
dom, took  the  form  of  taunts  about  their  poverty  at  home, 
and  they  were  universally  represented  as  needy,  half-starved 
emigrants,  come  to  prey  on  the  sleek  plenty  of  the  more  fortunate 
English.  Literary  fiction  has  perpetuated,  and  has  no  doubt 
Taggerated,  this  notion.    Yet  it  is  well  founded  in  fact,  thoagh 
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requiring  to  be  qualified  to  some  extent  (see  e.g.  "The  Inquiry 
into  the  Ancient  State  of  Scotland  "  in  Tytler's  History). 

It  is  the  more  striking,  on  this  account,  to  turn  to  the 
series  of  Scots  enactments  known  as  the  Sumptuary  Laws. 
These  are  statutes  which  were  passed  from  time  to  time  for 
the  purpose  of  restraining  the  extravagant  propensities  of 
these  same  frugal  Scotsmen  and  Scotswomen.  In  contradic- 
tion of  the  traditional  conceptions  of  the  Scottish  character^ 
they  point  to  the  prevalence  of  reckless  and  luxurious 
expenditure  in  excess  of  the  means  of  the  spenders.  While 
they  support  the  well-established  poverty  of  the  country,  they 
throw  grave  doubts  on  the  right  of  our  predecessors  to  a 
reputation  for  frugality.  The  Act  of  1457,  c.  70,  for  example, 
proceeds  on  the  preamble,  "  That  the  realme  in  ilk  estaite  is 
greattumlie  pured  throwe  sumptuous  claithing,baith  of  men  and 
women,  and  in  special  within  burrowes  and  commouns  of 
landwart."  That  of  1471,  c.  45,  again,  was  passed  in  con- 
sideration of  "  the  great  povertie  of  the  realme,  the  greate 
expences  and  coast  maid  upon  the  in-bringing  of  silk  in  the 
realme."  The  Act  of  1621  "anent  Banqueting  and  Apparel" 
bears  to  have  been  passed  in  consequence  of  *'  the  great  hurt 
comming  unto  this  country  by  the  superfluous  usage  of 
unnecessary  sumptuousness  in  meat,  apparel,  and  otherwayes : 
and  that  by  all  sorts  of  people,  promiscuously,  without  dis- 
tinction of  persons,  of  ranks  or  quality."  Practically  the 
same  preamble  is  the  basis  of  the  Statute  1672,  c.  10  ;  and 
that  of  1691,  c.  14,  is  intituled  an  "Act  for  restraining  the 
exorbitant  expence  of  marriages,  baptisms,  and  burials." 

One  may  therefore  be  pardoned  for  questioning  the  title 
of  these  bygone  Scots  folk  to  pose  as  a  simple,  frugal  people, 
content  with  homely  and  scanty  dress,  and  with  the  plainest 
of  food  in  the  most  meagre  quantities,  careful  to  a  niggardly 
degree  of  their  scarce  bawbees.  On  the  contrary,  to  judge  from 
the  number  of  these  enactments,  and  the  long  period  of  time 
over  which  they  extend,  the  inhabitants  of  Scotland  appear 
to  have  been  possessed  by  a  very  persistent  spirit  of  extrava- 
gance, limited  neither  to  one  generation  nor  to  one  class  of 
the  community.  The  first  of  the  Sumptuary  Laws  was  passed 
in  1429;  the  last  in  1698 — the  primitive  subjects  of  King 
James  L  having  no  less  marked  a  love  of  finery  and  festivity 
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than  their  descendants  who  were  ruled  by  William  of  Orange. 
And  within  the  limits  of  one  generation  the  complaint  was  that 
the  prodigality  was  the  fault  of  "  all  sorts  of  people,  promis- 
cuously, without  distinction  of  persons,  of  ranks  or  quality." 

The  Scottish  Sumptuary  Laws  are  twelve  in  number.  Karnes 
{Statute  Law  of  Scotland)  ranges  them  under  three  heads: 
(1)  Those  regarding  apparel;  (2)  those  regarding  the  table; 
and  (3)  those  regarding  the  expenses  of  marriages,  baptisms,  and 
burials.  The  first  class  is  much  the  most  numerous  of  the 
three.  We  have  nine  enactments  on  the  subject — one  of 
which,  the  Act  1621,  c.  25,  however, applies  also  to  banqueting. 

The  earliest  law  on  the  subject  is  the  Act  1429,  c.  US: 
By  it,  "  It  is  statute  that  na  man  sail  weare  claithes  of  silk, 
nor  furrings  of  mertrickes  (martin),  funzies  (pole-cat),  puny 
(unknown),  nor  greate  nor  richer  furring,  not  aHanerlie 
knichtes  and  lordes  of  twa  hundred  markes  at  the  least  of 
zeirlie  rent,  and  their  eldest  sonnes  and  their  aires,  but 
(without)  speciall  leave  of  the  king  asked  and  obtained.  And 
none  uther  were  broderie,  pearle,  nor  bulzeone,  but  array  them 
at  their  awin  list  in  all  uther  honest  arraiments,  as  serpes, 
beltes,  broches,  and  cheinzies."  Throughout  all  these  Sump- 
tuary Laws  there  is  this  same  attempt  to  regulate  dress  and 
pomp  according  to  social  grade  or  office.  The  principle  is  an 
obvious  one,  is  intelligible  and  workable ;  but  it  is  one  on 
which  popular  clamour  would  scarcely  allow  our  legislators  to 
proceed  to-day,  when  its  recognition  is  limited  to  the  imposi- 
tion of  the  income  tax !  It  furnished^  however,  a  ground  of 
distinction  for  those  early  legislators  in  their  efiTorts  to  cope 
with  the  extravagance  of  their  times.  The  Act  of  1457,  c. 
70,  provides  that  no  man  within  burgh  who  lives  by  mer- 
chandise, unless  he  be  a  "  person  constitute  in  dignitie,  as 
alderman,  baillie,  or  uther  gude  worthy  men  that  ar  of  the 
councel  of  the  towne/'  and  the  wives  of  the  same,  shall  wear 
clothes  of  silk,  "  nor  costly  scarlettes  in  gownes,  or  f urringes 
with  mertrickes."  The  wives  and  daughters  of  all  others  are 
to  wear  on  their  heads  "  short  curches,  with  little  hudes,  as 
ar  used  in  Flanders,  England,  and  other  cuntries."  As  to  their 
"gownes,"  no  women  are  to  wear  "  mertrickes  nor  letteis 
(probably  ermine),  nor  tailes  unfitt  in  length  nor  farred 
under,  hot  on  hailie-daie."     Labourers  and  husbandmen  are  to 
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wear  on  work-days  only  grey  and  white,  but  on  holidays  their 
limit  reaches  to  light  blue,  green,  red,  etc.  So  is  it  also  in  the 
case  of  their  wives,  who  are  further  restricted  to  courchies  (i.«. 
kerchiefs  for  the  head)  "  of  their  awin  making,"  and  the  price 
thereof  is  not  to  exceed  40  pennies  the  ell !  No  woman  is  to 
come  to  church  or  market  with  her  face  muffled  or  covered, 
"  that  sche  be  not  kend."  The  other  Acts  regulating  wearing 
apparel,  which  it  would  be  too  tedious  to  examine  in  detail, 
are  1471,  c.  45 ;  1581,  c  113 ;  1621,  c.  25  ;  1672,  c.  10 ; 
1673,  c  3  ;  1681,  c.  12 ;  and  1698.  c.  7.  They  all  speak 
to  the  same  tendency  to  indulge  in  gaudy  and  rich  attire,  and 
betray  to  us  that  at  heart  our  predecessors  in  this  land  were 
people  of  incorrigible  personal  vanity.  Fur  seems  to  have 
been  an  article  of  dress  in  which  they  much  fancied  them- 
selvea  The  Legislature  would  seem  in  effect  to  have  aimed 
at  assigning  certain  furs  to  certain  social  grades  of  the  people 
— much  as  fashion  does  in  Bussia  to-day.  Glarincj  colours, 
too,  were  much  affected  in  Scotland  from  very  early  times, 
and  their  use  is  more  than  once  restricted  in  these  Sumptuary 
Lawa  Embroidery  of  gold  and  silver  lace  and  filigree  also 
appear  to  have  been  great  favourites,  as  also  their  counter- 
feits, and  are  specially  dealt  with  in  the  Act  of  1698.  It 
forbids  the  wearing  of  any  stuffs,  etc.,  made  of  silver  or  gold 
thread,  weir,  or  "  philagram,"  or  counterfeits  thereof,  in  ap- 
parel or  horse  furniture,  under  pain  of  burning  or  destroying 
of  the  articles,  and  a  fine  of  500  merks  (half  to  the  discoverer 
and  half  to  the  judge) ;  with  imprisonment  till  they  obey. 
There  is  a  further  prohibition  against  the  importation  of  such 
goods,  under  pain  of  destruction  of  the  goods,  and  a  fine  of 
1000  merks  (to  be  divided  as  above).  There  is  a  saving 
in  favour  of  officers  and  soldiers  of  the  Horse  and  Foot 
Guards  as  to  their  livery  clothes,  and  other  accoutrements ; 
and  all  officers  and  soldiers  are  allowed  to  wear  out  their 
Uvery  clothes  already  made,  to  the  term  of  Martinmas  1699. 
The  love  of  fine  clothing,  according  to  the  ideas  and  fashion 
of  the  times,  was  thus  the  more  besetting  sin  of  the  Scots  in 
the  matter  of  luxury.  The  object  of  these  Sumptuary  Laws 
was,  as  we  have  said,  to  curb  the  extravagant  indulgence  of 
this  propensity.  That,  at  least,  was  their  leading  object 
Bat  it  must  be  noted  that  some  of  them  were  also  directed 
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agaiust  the  use  of  articles  of  foreign  preparation  or  mi 
facture,  with  the  view  of  fostering  and  encouraging  h 
industries.  It  was  their  foreign  origin,  quite  as  much  f 
perhaps  more  than — their  costliness,  that  led  a  pate 
government  to  prohibit  the  indiscriminate  use  within 
realm  of  these  various  commodities.  The  Act  1581,  c. 
(King  James  VI.)  is  intituled,  "  Against  the  excesse  of  coas 
cleithing  and  transporting  of  wooll,  quhairbj  the  pure  ms 
the  better  hadden  in  warke."  It  premises  the  "  greate  al 
standing  amang  the  king's  subjectes  of  the  meane  estaite, 
suming  to  counteraict  his  hie-nes  and  his  nobilitie,  in  the 
and  wearing  of  coastelie  cleithing  of  silkes  of  all  sortes,  1 
(lawn),  cammeraige  (cambric),  freinzies  (fringes),  and 
nentes  (stripes)  of  gold,  silver  and  silk,  and  woUen  cl 
maid  and  brocht  from  uther  foreyne  cuntries,  quhair-tl 
the  prices  of  the  same  is  grown  to  sik  exorbitant  dearth, 
is  not  abill  to  be  langer  sustained  without  the  great  si 
and  inconvenient  of  the  commounweill,  howbeit  God 
granted  to  this  realme  sufficient  commodities  for  claithii 
the  inhabitantes  theirof  within  the  selfe,  gif  the  people 
werteouslie  employed  in  woorking  of  the  same  at  h 
quhairby  great  numbers  of  pure  folkes,  now  wanderin 
begging,  micht  be  relieved,  alsweil  to  the  honesty  as  wi 
of  the  cuntrie."  Similarly,  the  Act  of  1621,  c.  25, 
vides,  by  section  2,  that  the  "  pearling  and  ribbening  1 
wome  by "  certain  specified  persons  shall  be  "  those  i 
within  the  kingdom  of  Scotland  ; "  and,  by  section  6,  that 
servants,  men  or  women,  weare  any  cloathing  except  t 
that  are  made  of  cloath,  fusteans,  canvas,  or  stufiTes  mac 
the  countrey,"  although  by  a  subsequent  section  thej 
allowed  to  wear  the  "  old  clothes  "  of  their  masters  or 
tresses.  We  have  a  like  preamble  to  the  Act  of  Charle 
(1672,  c.  10) — the  great  prejudice  sustained  by  the  kinj 
**  by  the  sumptuousness  and  prodigality  which  all  sorts  of 
sons  use  in  their  apparel,  .  •  ..  considerable  sums  of  m 
being  imnecessarily  exported  out  of  the  kingdom,  and 
native  commodities  and  manufactures  thereof  being  the 
neglected,  and  not  improven  for  the  use  and  advantage  ol 
inhabitants."  The  Act  of  1681  (c  12)  is  intituled  an  *• 
for  encouraging  Trade   and  Manufactures."    Its  enactn 
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are  on  the  consideration  ''that  the  importation  of  forrayn 
commodities  (which  are  superfluous,  or  may  be  made  within 
the  kingdom,  by  encouragement  given  to  the  manufacturies 
thereof)  had  exceedingly  exhausted  the  money  of  the  kingdom, 
and  bightened  the  exchange  to  forrayne  places,  so  that  in  a 
short  time  the  stock  of  money  behoved  to  be  exhausted,  and 
the  trade  thereof  to  fail." 

The  question  of  the  wisdom  or  futility,  from  the  standpoint 
of  economists,  of  such  attempts  to  encourage  home  industries 
is  perhaps  not  even  yet  conclusively  settled.  The  contro- 
versy became  keen  and  protracted  long  after  the  Sumptuary 
Laws  had  fallen  into  desuetude,  and  it  will  still  take  time  to 
make  all  men  of  one  opinion  on  the  subject.  There  will,  how- 
ever, be  less  difference  of  judgment  with  regard  to  the  merits 
of  the  converse  provision  in  the  Act  of  1581:  "That  na 
maner  of  wooU  be  transported  or  put  in  schippes  or  boates,  to 
be  transported  furth  of  this  realme  in  time  cumming,  under 
the  paine  of  confiscation  of  the  same  wooU,  and  of  all  the 
remanent  gudes  movabil  of  the  persones,  awners,  and  trans- 
porters thereof." 

The  Acts  which  bear  on  "  the  table  "  are  three  in  number  : 
1551,  c  25;  1581,  c.  114;  and  1621,  c  25.  The  first 
of  these,  passed  in  the  reign  of  Queen  Mary,  bears  the  title, 
"  Anent  the  ordouring  of  everie  mannis  house."  Here  we 
have  the  same  recognition  of  social  grades  and  distinctions, 
which  would  be  considered  rank  heresy  in  modern  times,  and 
an  insult  to  the  sovereign  people ;  and  on  that  recognition  the 
regulations  proceed.  By  tiie  Act,  "  It  is  statute  and  ordained 
that  the  Acte  and  ordinance  maid  before  Councel  anentis  the 
eschewing  of  dearth,  and  the  ordouring  of  everie  mannis  house 
in  his  courses  and  dishes  of  meate,  be  observed  and  keiped  in 
allpoyntes,  .  .  of  whilk  the  tenour  follows :  .  .  .  It  is  devised 
and  ordained  that  na  arch-bishops,  bishops,  nor  carles,  have  at 
his  meat  hot  eight  dishes  of  meate ;  nor  na  abbot,  lorde,  priour, 
nordeane,  have  at  his  meat  bot  sex  dishes  of  meate;  nor 
na  barronne,  nor  free-halder,  have  bot  foure  dishes  of  meate 
at  his  messe;  nor  na  burges  not  uther  substantious  man, 
spiritual  nor  temporal,  sail  have  at  his  meate  bot  three  dishes 
and  bot  ane  kind  of  meate  in  everie  dishe." 
The  Act  of  the  following  reign  "  against  superfluous  ban- 
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quetting  and  the  inordinat  ttae  of  confectoares  and  drogges," 
shows  that  its  predecessor  of  thirty  years  before  mast  have 
had  little  effect  in  checking  the  so  -  called  abases  against 
which  it  was  directed.  The  reason  for  this  second  Act  is  set 
forth  as  "  the  great  excesse  and  snperfloitie  nsed  in  bridellea 
and  utheris  banquettes  amangis  the  meane  snbjectes  of  this 
realme,  alsweil  within  burgh  as  to  landward,  to  the  inor- 
dinat consumption,  not  onlie  of  sik  stuff  as  growes  within 
the  realme,  but  alswa  of  drogges," — t.e,  not  medicines,  but  con- 
fections— "  confectonres  and  spiceries  brocht  from  the  pairtes 
bezond  sea  and  sauld  at  deare  prices  to  monie  folks  that  are 
verie  unabil  to  sustein  that  coaste."  For  the  "  stanching  of 
which  abuse  and  disorder,"  it  ordains  that  no  one  below  a 
specified  social  position  "shall  presume  to  have  at  their 
bridelles  or  uther  banquettes,  or  at  their  tables  in  daylj 
chore,  onie  drogges  or  confectonres  brocht  from  the  paiites 
bezond  sea,  and  that  na  banquettes  sail  be  at  onie  upsittings 
after  baptizing  of  baimes  in  time  cumming/*  The  remaining 
Act  bearing  on  the  matter  of  extravagance  in  food  is  that  of 
1621,  c.  25^  to  which  we  have  already  referred  in  connection 
with  appareL  The  I7th  section  forbids  the  use  of  ^anjr 
manner  of  desert  of  wette  and  dry  confections  at  banquettings, 
marriages,  baptismes,  or  any  meales,  except  the  f mites  growing 
in  Scotland:  as  also  figs,  raisins,  plumbe-damies  (prunes), 
almondes,  and  other  confected  fruites,"  except  in  the  enter- 
tainment of  His  Majesty,  and  of  ambassadors  or  ''strangers  of 
great  qualitie."  Feasting  at  burials,  "  or  offer  of  other  meats 
except  bread  and  drinke,"  and  the  "  use  of  any  eating  or 
drinking  at  night-wakings  or  lyke-wakes,"  are  prohibited  by 
section  18  of  the  same  Act 

Under  the  last  head  in  Eames'  classification,  we  find  onlj 
one  statute.  This  is  the  Act  of  168 1  (a  14)  "  for  restraining 
the  exorbitant  expence  of  marriages,  baptisms,  and  burials." 
To  our  ideas  nowadays  its  restrictions  seem  not  only  oppres- 
sive, but  ludicrous  as  welL  It  ordains  that  marriages,  bap- 
tisms, and  burials  "  shall  be  solemnized  and  gone  about  in 
sober  and  decent  manner."  The  attendance  at  marriages  is 
limited  to  "the  married  persons,  their  parents,  children^ 
brothers  and  sisters,  and  the  family  wherein  they  live,"  and 
not  "  above  four  friends  on  either  side  with  their  ordinaiy 
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domestick  servants."  Bride,  bridegroom,  parents,  and  relations 
are  prohibited  from  making  "  above  two  changes  of  apparel " 
on  the  occasion  I  Similarly  at  baptisms  only  the  parents, 
children,  brothers  and  sisters,  and  those  of  the  family,  and 
not  above  four  witnesses,  are  permitted  to  be  present.  As  to 
burials,  the  number  of  those  to  be  invited  is  also  strictly 
limited,  but  this  in  proportion  to  the  rank  of  the  deceased. 
There  is  a  further  prohibition  against  the  using  or  carrying  of 
**  pencils,  banners,  and  other  honours  at  burials,  except  only 
the  eight  branches  to  be  upon  the  pale,"  or  upon  the  coffin 
where  there  is  no  pale,  and  ''  no  mourning  cloaks "  are  to  be 


Bell,  in  his  Dictionary,  remarks  of  the  Sumptuary  Laws 
that  "  they  betray  an  ignorance  of  the  spirit  of  society."  If 
this  be  true  of  these  laws  as  a  whole,  it  is  peculiarly  true  of 
the  provision  which  we  find  in  one  of  them — that  in  section 
13  of  the  Act  1621,  sec.  25.  It  is  hard  for  us  now  to 
realise  that  our  Legislature  in  the  reign  of  King  James  YI. 
— after  Shakespeare  had  written  his  plays — should  have 
gravely  enacted  "  that  the  fashion  of  cloathes  now  presently 
used  be  not  changed  by  men  or  women,  and  the  wearers 
thereof,  under  pain  of  forfaultrie  of  the  cloathes,  and  one 
hundred  pounds  to  be  paid  by  the  wearer,  and  as  much  by 
the  maker,  of  the  said  cloathes"!  Canute  forbidding  the 
tide  to  flow  is  no  more  absurd  a  historical  parallel  than  this. 
Fashion  papers  are  legion  with  us,  and  huge  numbers  of  the 
community  depend  for  their  means  of  livelihood  on  the  change 
of  fashion  alone.  We  are  accustomed  to  see  it  vary  like  the 
weather ;  to  be  quite  as  changeable  and  capricious ;  and  we 
accept  the  phenomenon  as  we  do  many  other  irresistible  forces 
in  society.  But  the  wise  King  James  did  not  so.  Perhaps 
in  his  didactic  way  he  was  only  trying  to  rival  Canute,  and 
to  reprove  his  courtiers  too.  If  so,  the  ill-observance  of  his 
law  did  as  much  for  him  as  the  sea  did  for  the  earlier  monarch, 
hut  he  unfortunately  left  his  irony  unexplained,  and  failed 
of  his  purpose.  It  is  small  wonder  that  the  learned  Sheriff 
Barclay  laconically  alludes  to  these  Sumptuary  Laws  as  ''  at 
once  impolitic  and  impracticable."  J.  C. 
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THE  FATE  OF  THE  POSTPONED  FIAR 

A  WAIL  FROM  WINDYWA'S. 

Mt  mither  deed  in  'seeventy-fowre. 

When  I  was  turn'd  o'  fifty ; 
An'  ere  anither  year  was  owre 
My  faither  mairried  Jean  Kilgour, 
A  lassie  snod  an'  thrifty. 

My  faither  he  was  seeventy-three. 

An'  Jean  was  ane-an'-twenty : 
The  lass  was  far  owre  young  for  me, 
Tho'  whyles  the  corner  o'  her  e'e 
Cam'  my  way  kind  o'  squinty. 

Noo  ye  maun  ken  that  Windywa's 

Was  oors  for  mony  a  cent'ry ; 
An'  sae  the  wily  lass  had  cause 
To  mairry  hiz,  an'  live  in  braws 
Amang  the  hillside  gentry* 

A'e  Sawbbath,  sittin'  i'  the  laft, 
An'  thinkin'  hard  anent  her, 
I  gat  a  shock  near  drave  me  daft : 
Jean  an'  my  faither — warp  an'  waft  l — 
Were  cried  by  oor  precentor ! 

Of  coorse,  'twas  needless  to  rebel — 

Guidsakes !  hoo  could  I  mend  it  ? — 
When  aff  a  stack  my  faither  fell, 
An'  quicker  than  it  taks  to  tell. 
His  tack  on  earth  was  endit ! 

Syne  in  my  lug  anither  flee 

Gaed  bummin'  ere  I  kent  it  : 
O'  Windywa's  I  gat  the  fee — 
The  will  said  that  as  plain's  culd  be — 
But  Jean  was  to  liferent  it 
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It's  full-oot  saxteen  years  sin'  syne. 

An'  Jean's  as  young  as  ever ; 
She  busks  sae  braw  an'  fares  sae  fine, 
I  doobt  the  rigs  '11  ne'er  be  mine — 
I'll  no'  be  langest  liver. 

The  jaud  gangs  jauntin'  roond  the  hills 

I  sit  an'  hoosle*  Taddy ; 
Her  lichtsome  lauch  it's  like  to  kill's,— 
She  says  she'll  get  a  faither  till's. 

To  cheer  her  orphan  laddie  I 

Noo,  ony  man  wi'  half  an  e'e 

Can  see  hoo  just  my  moan  is ; 
As  lang  as  Jean's  no'  like  to  dee. 
The  deil  a  guid  I've  in  my  fee 
Or  zpzs  mccessionis. 

Gin  I  had  Lawyer  Tamson  here, 
Wha  drew  the  senseless  will, 

This  kittle  question  I  wuld  speir — 

What  signifies  a  man's  a  fiar 
0'  land  he  ne'er  can  till  ? 

Nae  houp  ha'e  I  that  I'll  survive : 
My  life's  begoud  to  dwin'le ; 

My  only  joy's  to  keep  alive 

An'  ban  the  law,  an'  them  that  thrive 
Thro'  sic  a  damisht  swin'le ! 


J.  LR 


©bltuari?. 


Mr.  Andkew  John  Dickson,  Solicitor  before  the  Supreme 
Courts  (1852),  died  on  15th  May,  at  the  age  of  sixty-eight. 

Mb.  James  Low,  Writer  in  Glasgow,  died  on  5th  May,  in 
his  sixty-third  year. 

•Snuff  up. 


H 
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Mr.  William  Byers,  Solicitor,  Montrose,  died  on  1 
May. 

Mr.  William  Edwards,  Solicitor,  died  in  Edinburgh 
1 6th  May,  at  the  age  of  forty-eight 

Mr.  Patrick  Cooper,  Advocate,  Aberdeen,  died  on 
May,  in  his  sixty-ninth  year. 


Zl)C  flDontb. 


A  baronetcy  has  been  conferred  upon  Sir  James  Stephi 

Acceleration  of  Business, — At  Glasgow  Circuit  Cour 
7th  May,  Lord  Young,  presiding  in  the  Old  Court,  disi 
of  four  murder  cases  before  lunch !  In  one  the  sentence 
penal  servitude  for  life. 

Tfu  Procurator  of  the  Church  of  Scotland, — Mr.  J.  Oh 
Advocate  (1865),  Sheriff  of  Renfrew  and  Bute,  and  Chai 
of  the  Boundary  Commissioners  under  the  Local  Govern 
(Scotland)  Act,  has  been  appointed  Procurator  of  the  CI 
of  Scotland.     The  days  of  pluralities  are  not  over. 

Seamen's  Wills. — The  Irish  Law  Reports  for  April  cc 
an  instance  of  the  privileges  accorded  by  a  liberal  int< 
tation  of  the  Wills  Act  to  seamen   being  at  sea.     In 
Goods  of  William  Masters  Roe  (27  L.  Rep.  Irish   116 
deceased,  who  was  a  staff-surgeon  in  the  Navy,  wrote  a 
on  board  ship,  just  before  sailing,  in  which  he  stated  th 
ought  to  have  made  his  will  before  sailing,  and  wish 
leave  £500  to  B  on  trust  for  the  children.     He  also 
his  correspondent  to  act  as  executor  if  he  were  to  die 
was  held  that  the  letter  was  entitled  to  probate.     The 
of  the  cases  on  1  Vict.  c.  26,  sec  11,  seems  to  be  thai 
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one  in  the  service  is  included  under  the  term  "  seamen ; "  and 
that  a  man  in  harbour,  or  on  active  service  in  a  foreign  river, 
is  deemed  to  be  at  "  sea." — Law  Times. 

•  # 
• 

Additional  Chancery  Judge  in  Bngland. — In  the  House  of 
Commons,  on  27th  April,  Mr.  Kimber  asked  the  First  Lord 
of  the  Treasury  when  he  expected  to  be  able  to  announce  the 
conclusions  of  the  Government  as  to  the  appointment  of  an 
additional  judge  or  judges,  or  as  to  what  other  means  they 
would  take  to  obviate  the  grievous  delays,  and  consequent 
losses  and  anxieties,  in  obtaining  justice  to  which  suitors  were 
exposed.  In  reply,  Mr.  Smith  said,  "  It  is  no  doubt  a  very 
general  opinion,  in  which  the  Government  are  disposed  to 
concur,  that  an  additional  judge  is  required  in  the  Chancery 
Division ;  but  I  am  not  prepared  to  say  at  what  time  the 
Btate  of  public  business  will  enable  the  Government  to  submit 
a  motion  on  the  subject.  Meanwhile  efforts  are  being  made 
to  diminish  the  pressure  of  causes  by  the  assistance  of  judges 
of  the  Queen's  Sench  Division,  where  the  lists  are  in  a 
satisfactory  condition." 

#  # 
# 

Divorce  Law. — Mr.  Hunter  has  drafted  a  Bill  to  assimilate 
the  divorce  law  in  England  to  that  which  has  been  in  force 
in  Scotland  since  the  time  of  the  Beformation.  He  proposes 
to  make  desertion  a  ground  for  divorce,  and  to  give  the  wife 
a  title  to  apply  for  a  divorce  on  the  ground  of  adultery 
alone. 

• 

Slander  of  Women. — Mr.  Milvain's  Slander  of  Women  Bill 
has  passed  a  second  reading,  and  is  practically  sure  to  become 
law  before  the  close  of  the  session,  as  it  passed  a  second 
readmg  last  year  without  any  opposition.  It  is  very  short, 
rimply  providing  that  words  spoken  and  published  which 
impute  unchastity  or  adultery  to  any  woman  or  girl  shall 
not  require  special  damage  to  render  them  actionable,  thus 
reversing  the  law  as  laid  down  by  Holt,  C.J.,  in  Ogden  v. 
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Turner,  2  Salk.  696  (on  the  ground  that  this  is  a  spiritoal 
defamation,  punishable  in  a  spiritual  Court),  and  denounced 
as  unsatisfactory  and  barbarous  by  Lord  Campbell  and  Loid 
Brougham  respectively  in  Zr/nch  v.  Knight,  9  H.  L  C,  at 
pp.  593,  594  (see  also  per  Cockburn,  C.J.,  and  Crompton,  J., 
and  Blackburn,  J.,  in  Roberts  v.  Roberts,  33  Law  J.,  Eep. 
Q.  B.,  249).  In  Scotland  it  appears,  and  also  throughout 
the  United  States  (see  '*  Odgers  on  Libel  and  Slander,"  2nd 
ed.  p.  88),  the  law  is  already  what  the  Bill  would  make  it 
here,  while  "  even  to  charge  a  woman  with  being  drunk  is 
actionable  in  Massachusetts "  (Odgers,  iWrf.  citing  Brofwn  v. 
Nickerson,  1  Gray,  1).  That  our  present  English  law  has 
been  so  long  the  subject  of  unfavourable  comment  from  the 
Bench  without  amendment  is  very  remarkable. — Law  Journal, 

• 
The  Rights  of  the  UrAom, — The  law  reports  from  the  sister 
isle  may  not  furnish  English  lawyers  with  cases  to  be  cited 
as  binding  precedents,  but  still  they  sometimes  offer  to  us 
suggestions  for  wide  legal  speculationa  For  instance,  can  an 
unborn  child  suflFer  an  injury,  for  which,  when  he  is  bom,  he 
can  maintain  an  action  ?  That  sounds  an  odd  question  to 
persons  living  on  the  less  imaginative  side  of  St  Geoi^'s 
Channel.  But  a  case  in  which  a  claim  to  this  right  was 
made  has  recently  been  decided  in  Ireland,  The  facts  upon 
which  the  action  of  Mahel  Walker  v.  Great  Horthem  RaUway 
Company  of  Ireland  (28  L.  Eep.  Ir.  69)  was  brought  are 
shortly  as  follows:  —  The  plaintiff's  mother,  Mrs.  Walker, 
being  *'  quick  with  child,  namely,  with  the  plaintiff*,  to  whom 
she  subsequently  gave  birth,"  on  a  particular  day  was  travel- 
ling on  the  defendants'  railway.  Owing  to  some  negligence 
on  the  part  of  the  railway  oflBcials,  she  met  with  an  accident, 
for  which  she  brought  an  action  and  was  "settled  witL" 
Not  content  with  this,  an  action  was  brought  in  the  plaintiffs 
name,  claiming  £1000  damages  for  the  permanent  injary 
which  she  had  suffered  in  the  accident  before  she  was  bom. 
On  behalf  of  the  defendants,  it  was  aigaed  that  the  railway 
company  had  only  contracted  to  carry  the  mother,  and  had 
never  invited  or  consented  to  receive  the  plaintiff  on  their 
Mlway,  and  therefore  were  not  liable  to  her.     On  the  other 
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hand,  it  was  urged  for  the  plaintiff  that  she  was  in  the  train, 
lawfully  and  without  fraud,  and  therefore  a  duty  was  cast 
upon  the  company  of  carrying  her  safely.  Keedless  to  say, 
there  was  a  learned  discussion  as  to  whether  the  child  could  be 
said  to  be  in  rerum  naturd  before  she  was  born.  Beyond  all 
question,  for  many  purposes,  a  child  en  ventre  sa  mdre  is  con- 
sidered as  being  alive,  though  the  dictum  in  Bacon's  Abridg- 
ment (7th  ed.  vol.  iv.  p.  342),  that  "  it  is  now  clearly  settled 
that  a  child  en  ventre  m  rrUre  is  a  life  in  being  to  all  intents 
— except  in  the  case  of  a  descent  at  common  law,"  may  seem 
too  wide.  At  all  events,  the  learned  judges  of  the  Irish 
Qaeen's  Bench  Division  held  that  the  statement  of  claim 
disclosed  no  cause  of  action.  Had  the  decision  been  the 
other  way,  we  could  not  but  agree  with  Mr.  Justice  O'Brien : 
"On  what  a  boundless  sea  of  speculation  in  evidence  this 
new  idea  would  launch.  What  a  field  would  be  open  to 
extravagance  of  testimony — already  great  enough — if  Science 
could  carry  her  lamp,  not  over  certain  in  its  light  where 
people  have  their  eyes,  into  the  unseen  laboratory  of  nature 
— could  profess  to  reveal  the  causes  and  things  that  are 
bidden  there ;  could  trace  a  hare-lip  to  nervous  shock,  or  a 
bunch  of  grapes  on  the  face  to  fright ;  could,  in  fact,  make 
lu8U8  naturcB  the  same  thing  as  lums  scientioB"  The  same 
judge,  in  a  truly  Hibernian  vein  of  humour,  having  said  that 
railway  liability  is  a  branch  of  the  general  law  of  carriers, 
proceeded  to  show  how  surprised  the  carrier  would  have  been 
to  hear  that  while  he  was  paid  for  carrying  one,  he  was  in 
reality  carrying  two,  or  possibly  three  (as  there  might  have 
been  twins),  and  concluded  his  judgment  by  this  sentence : 
'*  In  law,  in  reason,  in  the  common  language  of  mankind,  in 
the  dispensations  of  nature,  in  the  bond  of  physical  union, 
and  the  instinct  of  duty  and  solicitude,  on  which  the  con- 
tinuance of  the  world  depends,  a  woman  is  the  common 
carrier  of  her  unborn  child,  and  not  a  railway  company."  As 
to  the  privileges  which  a  child  on  its  birth  may  immediately 
enjoy,  the  most  exalted  rank  gives  an  instance  in  the  case  of 
the  infant  born  King  of  Spain.  It  would  require  an  exercise 
of  mediaeval  casuistry  to  discuss  the  question  whether  he  was 
a  reigning  sovereign  before  he  was  born,  to  whom  his  subjects 
could  be  guilty  of  treason.      It  would  seem  that  the  law 
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jadges  in  each  case  as  to  the  recognition  or  non-recogniUoii 
of  the  existence  of  an  unborn  child  on  the  individual  merits 
of  the  case,  as  interpreted  by  the  public  convenience  and 
common  sense.  It  is  obviously  against  public  convenience 
that  an  unborn  child  should  be  destroyed  without  any  liability 
attaching  to  the  destroyer,  and  if  the  child  be  bom  alive 
and  then  die  from  the  injury  inflicted  before  his  birth,  the 
destroyer  is  guilty  of  murder  (1  Hawkins'  "Pleas  of  the 
Crown,"  8th  ed.  p.  95). 

The  dictates  of  common  sense  have  often  shown  that  some 
of  the  old  rules  of  property  were  not  founded  on  public  con- 
venience, and  to  save  some  disastrous  results  the  Courts  have 
construed  a  child  m  ventre  sa  mSre  as  already  bom.  In  Uie 
great  case  of  Thelhcsson  v.  Woodford  (4  Ves.  227),  it  was 
decided  that  the  period  during  which  property  might  be  tied 
up,  namely,  lives  in  being  and  twenty-one  years  after,  included 
the  lives  of  persons  en  ventre  sa  rntre  at  the  testator's  death. 
In  other  words,  such  persons  would  be  considered  as  living 
at  his  death.  This  case  went  to  the  House  of  Lords,  and  was 
afEirmed  by  them  (11  Yes.  112).  The  Legislature  has  at  least 
once  interfered  on  behalf  of  such  infants,  having  passed  au 
Act  to  enable  posthumous  children  to  take  estates,  as  if  bom 
in  their  father's  lifetime.  That  Act,  after  a  preamble  reciting 
that  "it  often  happens  that,  by  marriage  and  other  settle- 
ments, estates  are  limited  in  remainder  to  the  use  of  the  sons 
and  daughters,  the  issue  of  such  marriage,  with  remainders 
over,  without  limiting  an  estate  to  trustees  to  preserve  the 
contingent  remainders  limited  to  such  sons  and  daughters,  by 
which  means  such  sons  and  daughters,  if  they  happen  to  be 
born  after  the  decease  of  their  father,  are  in  danger  to  be 
defeated  of  their  remainder  by  the  next  in  remainder  after 
them,  and  left  unprovided  for  by  such  settlements,  contraiy 
to  the  intent  of  the  parties  that  made  those  settlements" 
enacted  that  such  children  shall  take  the  estates  as  if  they 
had  been  born  before  their  father's  death.  Other  cases  in 
which  such  children  are  treated  as  being  born  will  be  found 
referred  to  in  the  Irish  case  which  we  have  been  considering; 
but  we  must  guard  ourselves  against  being  supposed  to  say, 
that  in  all  cases  where  it  is  for  the  infant's  benefit  he  will  be 
regarded  as  already  bom,  since  it  would  have  been  clearly  for 
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Ilis  benefit  to  have  obtained  the  damages  claimed  on  his 
behalf  on  account  of  the  accident  by  which  he  was  born  a 
cripple. — Law  Times, 

#     # 
# 

SenscUioTial  Trials. — Mankind  will  study  mankind  to  the 
end  of  time,  and  those  whose  lives  are  lived  within  limits 
will  feel  the  interest  of  astonishment  or  horror  or  curiosity  as 
to  the  lives  of  those  who  in  any  way — usually  it  is  a  fright- 
fully bad  way,  but  not  quite  always — have  stepped  or  rushed 
or  fallen  outside  the  lines.  Think  how  you  breathe  when  a 
window-cleaner  steps  fairly  to  the  edge  of  the  sill  forty  feet  in 
the  air,  and  remember  that  that  is  the  mental  position  of  the 
millions  when  any  one  they  know  of  is  on  trial  for  his  life,  or 
his  existence  as  a  man  among  fellowmen.  Unless  something 
really  great  in  the  way  of  public  events— a  war,  for  instance 
— absorbs  all  public  attention  upon  itself,  the  appetite  for 
stories  told  in  courts  of  justice  will  not  die  out  or  even 
greatly  diminish.  They  were  the  enjoyment  of  the  Athenian 
slave-owners — perhaps  the  most  intellectual  class  who  ever 
existed — and  of  Roman  plebeians,  and  whatever  survives  for 
centuries  dies  too  slowly  for  any  one  generation  to  expect  in 
its  own  time  a  visible  and  notable  decline. 

We  say  this  without  in  the  least  receding  from  our  old 
position,  that  the  appetite  for  sensational  trials  is  in  itself  a 
bad  sign,  and  its  indulgence  almost  invariably  attended  with 
deterioration.  The  last  generation,  which  habitually  exag- 
gerated the  impact  produced  by  every  recurring  thing,  from 
church-going  to  the  reading  of  broadsheets,  just  as  we  now 
exaggerate  the  results  of  methods  of  education,  and  the  effects 
of  want  and  comfort,  may  have  exaggerated  in  some  respects 
the  consequences  of  sensational  literature.  As  Mr.  Spencer 
tried  to  explain  to  the  House  of  Commons  committee,  which 
sat  respectful  but  incredulous,  men  are  very  savage  still,  and 
it  is  probable  that  the  cultivated  overrate  the  impression, 
whether  good  or  bad,  produced  by  all  literature  whatever.  It 
takes  a  hard  blow  to  bruise  a  rhinoceros,  and  the  effects  pro- 
duced by  hundreds  of  thousands  of  sermons  is  so  slight  that 
there  is  reason  to  hope  that  the  consequences  of  years  of 
sensational  reporting  may  be  slight  also.     The  devotees  of 
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respectability  are  an  immense  majority,  and  their  views  of 
things  do  not  change  much,  for  all  the  blizzards  of  evening 
papers  which  occasionally  disturb  the  surface  of  the  worli 
Still  there  are  two  evil  consequences  about  this  appetite 
for  sensational  trials  about  which  there  can  be  no  dispute, 
although  one  of  the  two  may  prove  to  be  only  temporary. 
Tliey  increase  the  cleaveages  of  society.  Owing  mainly  to 
our  system  of  reporting,  which  is  healthily  reticent  whenever 
poor  men  are  exclusively  concerned, — the  very  worst  English 
trial  of  our  time  never  obtained  one  line  in  a  London  paper,— 
the  trials  which  are  fully  detailed  are  nearly  always  those  of 
the  cultivated,  to  the  increase  of  the  entirely  unfounded  theory 
that  the  cultivated  are  exceptionally  corrupt,  and  to  the 
creation  of  a  most  regrettable  impediment  in  the  way  of  their 
moral  leadership.  The  uncultured  lose  reverence  for  the 
cultured,  and  with  it  half  the  advantage  they  might  derive 
from  their  existence.  This  phase  of  feeling  will  probably 
pass  with  the  spread  of  knowledge,  as  it  has  passed  in 
Germany  and  Scotland;  but  the  injury  done  by  the  other 
evil,  the  habitual  dissipation  of  the  mind,  must  be  more  last- 
ing. The  public  is  perpetually  swallowing  mental  absinthe 
till  it  loses  all  relish  for  healthy  diet  It  will  scarcely  read 
anything  so  dry  as  political  thinking,  and  for  independent 
reflection  it  leaves  itself  no  time.  Already  it  demands  that 
its  mental  bread  shall  be  cut  into  minute  squares,  so  that  it 
may  be  swallowed,  as  pills  are,  without  mastication  or  effort^ 
and  presently  it  will  refuse  bread  altogether,  as  young  men 
and  women  do  who  have  indulged  for  years  in  a  course  of 
exciting  novelettea  That  is  an  immense  evil,  threatening 
the  whole  progress  of  the  new  generation ;  and  we  confess  we 
see  no  remedy  for  it,  any  more  than  we  do  for  the  sale  of 
shilling  shockers  and  penny  dreadfuls.  It  is  a  mischief  of 
the  times,  produced  by  the  rushing  advance  in  the  means  of 
disseminating  knowledge  of  which  some  of  us  are  so  proud; 
but  though  at  present  incurable,  the  mischief  may  at  least  be 
acknowledged. — Spectator. 


Disturbance  of  Worship. — ^North  Carolina  is  a  famous  State 
for  complaints  of  disturbance  of  religious  worship,  and  of 
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noisance  caused  by  singing.  Two  very  recent  cases  reiterate 
this  sensitiveness.  In  State  v.  Kirhy  the  jury  specially  found 
that  defendant  engaged  in  a  fight  near  a  church  during  public 
worship ;  that  some  one  announced  that  fact  in  the  church, 
whereupon  the  congregation  ran  out ;  and  that  the  congrega- 
tion, while  in  the  church,  could  not  hear  the  fight.  Held^  that 
defendant  was  not  guilty  of  disturbing  public  worship.  In 
State  V.  Boseman  it  was  held  that  a  fine  of  $100  is  not 
excessive,  where  it  appears  that  the  prisoner  having  refused 
to  stop  her  singing,  which  greatly  annoyed  the  sick  wife  of 
the  jailor,  he  severely  and  cruelly  beat  her  with  a  horsewhip. 
We  would  counsel  the  Wagner  operatic  companies  not  to  go 
to  North  Carolina. — Albany  Law  Journal. 

• 

Lynck  Law, — Mr.  Justice  Harrison,  one  of  Her  Majesty's 
judges  in  Ireland,  recently  declared  on  the  bench  at  the  Gal- 
way  Assizes  that  he  wondered  why  the  people  did  not  resort 
to  Lynch  law  to  put  a  stop  to  infringements  of  public  peace. 
Mr.  Dillon  brought  the  words  of  the  magistrate  before  the 
House  of  Commons,  where  they  created  some  sensation.  In 
the  debate  which  followed,  reference  was  made  rather 
satirically  to  "  American  methods  of  justice,"  which  were  not 
desired  under  the  "  saner  and  more  conservative  institutions 
of  the  United  Kingdom."  The  incident  and  debate  have 
brought  out  the  well-authenticated  fact  that  Lynch  law  did 
not  originate  in  the  United  States,  but  in  the  United  King- 
dom, and  oddly  enough,  in  Galway  ;  and  still  more  oddly,  that 
its  modern  significance  is  not  precisely  what  it  originally 
meant 

It  is  true  that  Webster's  dictionary  attributes  its  origin  to 
the  peculiar  method  of  a  Virginia  farmer  named  Lynch,  who 
was  accustomed  to  dispensing  with  legal  forms  when  admin- 
istering what  he  supposed  was  justice  with  a  whip  on  the  bare 
backs  of  persons  who  interfered  with  his  rights. 

It  is  aJso  incorrectly  noted  in  Eeddall's  Fad^  Fancy,  and 
Fable,  and  in  Edwards'  Words,  Fads,  and  Phrases.  In  the 
Didionary  of  Phrase  and  Fable  it  is  doubly  ascribed  to  the 
tnie  source  and  to  the  false  Virginian  source. 

It  is  correctly  given  in  the  Topographical  Didionary  of 
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Ireland,  by  Lewis,  printed  in  London  in  1837.  James  Lynch 
Fitzstephen  was  warder  in  1493  of  the  town  of  Galway, 
which  had  a  considerable  commerce  with  French  and  Spanish 
ports.  His  son  had  a  friend,  a  Spaniard,  whom  he  believed 
to  have  alienated  the  affections  of  his  betrothed  wife,  and 
young  Fitzstephen,  or  Lynch,  as  the  family  name  ran,  killed 
him  at  sea.  Lynch  was  condemned  to  death,  and  sentenced 
by  his  father,  upon  whom  the  cruel  duty  fell  on  account  of 
his  office.  The  people  sympathised  with  the  son,  and  perhaps 
with  what  they  believed  to  be  the  real  feeling  of  the  father, 
and  prepared  to  prevent  the  execution.  The  executioner 
refused  to  do  his  work.  The  father  resolved  that  the  law 
should  be  obeyed,  hanged  the  condemned  boy  with  his  own 
hands  out  of  the  window  of  his  house. 

In  1624  a  monument  of  this  episode,  comprising  a  skull 
and  cross-bones  carved  on  black  marble,  was  erected,  and  is 
now  on  the  wall  of  St  Nicholas  Churchyard. 

It  was  the  mob,  therefore,  and  not  James  Ljmch  who  pro- 
posed to  break  the  law  or  suspend  its  usages  and  force ;  bat 
the  caprice  of  time  has  transferred  the  epithet  to  lawless 
deeds.  The  coincidence  acquires  further  interest  from  the 
fact  that  it  is  also  from  Ireland  the  English  language  has 
derived  another  word  descriptive  of  passive  abrogation  of  hiw 
— boycott.  The  methods  and  objects  implied  in  both  words, 
however,  are  as  old  as  civilisation.  It  is  only  the  descriptive 
appellatives  that  are  modem. — Chicago  Herald. 

• 

Outside  Pressure  on  Parliament, — ^The  petition  from  the 
Legislature  of  Newfoundland  to  be  heard  through  their 
delegates  against  the  Newfoundland  Fisheries  Bill  at  the  Bar 
of  the  House  of  Lords,  supplies  a  fitting  opportunity  for 
summarising  the  chief  conditions  under  which  direct  pressiue 
from  without  may  be  brought  to  bear  on  either  House  of 
Parliament.  Lord  Dunraven,  who  moved  the  petition  praying 
a  hearing  for  the  Newfoundland  delegates,  grounded  his 
motion  on  grounds  which  do  not  seem  to  us  to  have  a  bearing 
on  the  question  viewed  in  its  constitutional  aspect.  He  cited 
several  cases  in  which  representatives  of  colonies  had  been 
heard  at  the  Bar,  such  as  the  case  of  Lower  Canada  in  1838, 
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that  of  Jamaica  in  the  following  year,  and  the  previous  case 
of  this  very  colony  of  Newfoundland  in  1842.  His  lordship 
then  laid  stress  on  the  fact  that  in  none  of  the  instances  cited 
were  the  circumstances  so  strong  as  in  the  present  petition, 
since  all  the  colonies  where  delegates  had  in  former  times 
been  heard  at  the  Bar  "  were  more  or  less  directly  admiuis* 
tared  by  the  Colonial  Office,  and  were  more  or  less  uuder  the 
control  of  the  Government,"  whereas  "  a  colony  of  the  status 
of  Newfoundland"  had  a  superior  position  in  asking  this 
privilege,  being  in  full  enjoyment  of  responsible  government 

But,  with  all  respect  to  Lord  Dunraven,  the  privilege  of 
being  heard  at  Bar,  either  personally  or  by  delegation  or 
by  counsel,  does  not  depend  either  on  the  dignity  or  the 
lowly  estate  of  the  petitioner.  It  depends  on  the  question 
as  to  whether  the  House  is  of  opinion  that  the  public  Bill 
before  it  is  of  so  peculiar  a  character  as  to  justify  the  hearing 
of  parties  whose  interests,  as  distinct  from  the  general  public 
interests,  are  directly  affected  by  that  BilL  This  doctrine 
was  very  clearly  laid  down  by  Lord  Brougham  in  the  debate 
on  the  Australian  Colonies  Government  Bill  in  the  Lords  on 
the  10th  Juue  1850,  and  has  been  since  regarded  as  unexcep- 
tionable. It  was  only  because  the  Legislature  of  New- 
foundland came  distinctly  within  the  category  of  a  body 
whose  especial  interests  were  affected  by  the  contemplated 
legislation  that  the  prayer  of  its  petition  to  be  heard  at  Bar 
was  granted.  Had  the  petitioners  failed  to  come  well  under 
this  heading,  we  have  no  doubt  that  the  Government  would 
have  opposed  their  petition  for  a  hearing,  pointing  out  that 
it  is  a  general  principle  of  legislation  that  a  public  Bill,  being 
of  national  interest,  should  be  debated  in  Parliament  on 
grounds  of  public  expediency,  and  that  the  arguments  on 
either  side  should  be  restricted  to  members  of  the  Housa  If 
the  Newfoundland  Fisheries  Bill  came  before  either  House  as 
a  question  of  public  policy  alone,  its  discussion  would  have 
been  confined  to  members;  it  was  because  protection  was 
sought  for  rights  and  interests  especially  affected  by  that 
Bill  that  the  delegates  as  representing  these  rights  and 
interests  were  heard. 

Closely  connected  with  the  privily  of  being  heard  at  the 
Bar  is  the  right  of  presenting  petitions  to  either  House. 
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This  right  has  existed  from  the  earliest  times,  and  is  one  of 
the  rights  of  the  subject  specially  guaranteed  by  the  Bill  of 
Bights.  It  had,  however,  been  restricted  for  many  centimes 
— as  the  privilege  of  being  heard  at  the  Bar  is  now  re- 
stricted— ^to  petitions  for  the  redress  of  grievances  specially 
affecting  persons  or  localities.  The  free  use  of  petitions  was 
not  extended  to  public  matters  by  the  Bevolution.  The  fate 
of  the  Kentish  petition  in  1701  proves  how  little  disposed 
the  Parliament  of  that  time  was  to  tolerate  petitions  of  a 
general  political  character.  The  great  multiplication  of 
petitions  wholly  unconnected  with  particular  interests  is 
traced  by  Sir  Erskine  May  to  the  year  1779  as  a  result  of 
the  agitation  for  political  and  economical  reform,  apd  by  Mr. 
Hallam  to  the  year  1787  as  the  result  of  the  agitation  for 
the  abolition  of  the  slave  trade. 

The  principles  which  regulate  the  granting  of  the  favour  of 
a  hearing  at  Bar  are  identical  in  both  Houses,  as  also  are  the 
rules  governing  the  receiving  of  petitions.  In  the  Lords, 
however,  the  arguments  of  the  petitioners  can  be  repeated 
and  enforced  by  debate.  In  the  Commons  this  privilege  no 
longer  exists.  After  the  Beform  Act  the  debating  of  petitions 
threatened  to  absorb  the  whole  time  of  the  House.  For  the 
two  sessions  1833  and  1834,  morning  sittings  from  twelve  to 
three  were  devoted  to  petitions,  but  were'  found  to  be 
insufficient.  All  debate  upon  presentation  of  petitions  in  the 
House  of  Commons  was  at  length  in  1839  prohibited, 
although  a  special  provision  allows  petitions  "  complaining  of 
some  special  grievance"  to  be  discussed  on  presentation. 
Lord  Brougham  often  regretted  this  curtailment  of  the 
privilege  of  debate  on  petitions — a  privilege  to  which  the  first 
discussions  in  Parliament  on  every  project  of  reform  was  dua 
We  are  consoled  for  the  loss  by  the  reflection  that  the  aim  of 
successive  Beform  Acts  has  been  to  bring  the  House  of 
Commons  into  harmony  with  the  wishes  of  the  people.— Xav 
Times. 

Can  a  Murdei^er  acquire  a  Title  by  his  Crime  f — A  decisioii 
which  brings  about  a  just  result,  but  upon  wrong  grounds,  is 
commonly  nuschievous  as  a  precedent.     A  pertinent  illus- 
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tration  of  such  mischief  is  to  be  foimd  in  SheUenherger  v. 
BanBom  (Nebraska,  1891),  47  N.  W.  R  700,  in  which  case 
Riggs  v.  Palmer,  115  N.  Y.  606,  was  treated  as  a  controlling 
authority.  In  the  New  York  case  a  young  man  murdered 
his  grandfather  in  order  to  prevent  a  revocation  of  the  latter's 
will,  in  which  he,  the  grandson,  was  the  principal  beneficiary. 
Being  convicted  of  the  crime,  and  sentenced  to  imprisonment 
for  a  term  of  years,  he  still  claimed  the  property  as  devisee. 
The  majority  of  the  Court,  however,  decided  in  favoig:  of  the 
testator's  heirs,  treating  the  will  as  revoked  by  the  crime  of 
the  devisee.  Two  judges,  dissenting,  were  of  opinion  that  the 
will  was  not  revoked,  and  that  the  grandson  should  keep  the 
property  in  spite  of  his  crime. 

It  seems  possible  to  agree  with  the  dissenting  judges,  that 
there  was  no  revocation  of  the  wUl,  and  also  to  agree  with 
the  majority  of  the  Court,  that  the  grandson  could  not  retain 
the  property.  By  a  familiar  equitable  principle,  one  who 
acquires  a  title  by  fraud  or  other  unconscionable  conduct  is 
not  allowed  to  keep  it  for  himself,  but  is  treated  as  a  con- 
structive trustee  for  the  benefit  of  the  victim  of  his  fraud,  or, 
if  he  be  dead,  for  his  representatives.  Accordingly,  full  efiPect 
might  have  been  given  to  the  will,  and  yet  the  devisee,  as  a 
constructive  trustee,  might  have  been  compelled  to  surrender 
his  ill-gotten  title  to  the  testator's  heirs.  In  cases  like  Biggs 
v.  Palmer,  where  the  controversy  is  between  the  criminal  and 
the  representatives  of  his  victim,  the  view  here  suggested  and 
the  view  of  the  Court  may  lead  to  a  different  mode  of  pro- 
cedure, but  they  accomplish  the  same  practical  result.  But 
directly  opposite  results  are  caused  in  cases  where  the  con- 
troversy is  between  a  b<ma  fide  purchaser  from  the  criminal 
and  the  representatives  of  his  victim.  If  no  title  passes  from 
the  deceased  to  the  murderer,  his  purchaser  gets  none,  how- 
ever innocent.  But  if  the  murderer  gets  a  title,  although  as 
a  constructive  trustee,  an  innocent  purchaser  from  him  will 
acquire  a  title  free  from  the  trust.  This  distinction  was 
involved  in  Shdlenherger  v.  Bansam. 

A  father  murdered  his  daughter  in  order  to  inherit  her 
property,  and,  four  days  later,  sold  the  property  to  a  third 
person.  The  Court,  reading  into  the  Statute  of  Descent  a 
disinheriting  clause,  as  the  majority  of  the  Court  in  Biggs  v« 
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Palmer  had  read  into  the  Statute  of  Wills  a  revocation  danse, 
decided  that  the  daughter's  property  did  not  descend  to  the 
father  because  of  his  crime,  and  consequently  declined  to  con- 
sider the  question  of  the  purchaser's  good  faith,  although  this 
should  have  been  the  cardinal  point  of  the  case.  It  is  believed 
that  the  so-called  fusion  of  law  and  equity  is  largely  respon- 
sible for  such  decisions  as  those  under  discussion.  The 
advantages  of  vesting  a  Court  with  both  legal  and  equitable 
powers  are  not  to  be  denied.  But  when  the  doctrines  of 
equity  are  no  longer  administered  in  a  separate  Court,  it  is  all 
the  more  important  not  to  lose  sight  of  the  fundamental  dis- 
tinction between  law  and  equity — a  distinction  as  eternal  as 
the  difference  between  rights  in  rem  and  rights  in  personam. 
— Harvard  Law  Heview. 

«     • 
# 

The  Clan  Laurin, — There  are  few  Highland  clans  from 
which  the  legal  profession  of  Scotland  has  not  received  recmits 
at  one  tiuie  or  another — few,  accordingly,  whose  histoiy  is 
utterly  destitute  of  interest  for  the  readers  of  a  law  magazine. 
We  have  been  so  fortunate  as  to  come  across  the  report  of  a 
very  pleasing  lecture  on  the  Clan  Laurin,  recently  delivered 
before  the  Highland  Institute,  by  Mr.  J.  Anderson  MacLaren, 
advocate.  The  tone  pervading  Mr.  MacLaren's  essay  is  that 
so  common  in  these  times  of  high  culture,  viz.  a  dilettante, 
good-humoured  capricism,  but  with  the  generous  pride  of 
Highland  descent,  nevertheless,  forcing  its  way  through  the 
crust  of  culture.  The  lecture  opens  with  a  passage  which 
well  illustrates  this: — ^''It  has  been  the  settled  practice  of 
every  century  to  despise  its  immediate  predecessor,  and  I  have 
no  doubt  if  we  had  taken  the  trouble  to  go  groping  about  the 
second  century  of  the  Christian  era»  that  we  would  find 
evidences  of  a  somewhat  blcud  criticism  of  the  first,  coupled  with 
hints  of  a  complacent  Chauvinism  of  its  own.  The  eighteenth 
century  has  been  well  abused  by  our  own ;  but  now  with  the 
sable  locks  turning  to  the  grey,  and  with  almost  one  foot  in  the 
grave,  the  nineteenth  is  relenting.  Its  own  lusty  prime  is  past, 
and  it  is  more  apt  to  live  and  let  live.  We  are  upon  the 
eve  of  being  ourselves  placed  under  the  microscope.  The 
ighteenth  century  is  forgiven ;  the  othera  were  foigiven  long 
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ago.  Nowadays  they  are  held  up  to  worship,  and  we  are  feasted 
with  the  fin  de  sikU  curiosity  of  an  aristocratic  itch  to  be 
identified  in  some  way  with  the  past.  Who  will  again  speak 
of  fiadical  Scotland  with  the  sight  of  a  good  score  of  Highland 
clan  societies  in  his  mind  ?  The  lines  of  Lord  John  Manners, 
now  the  Duke  of  Kutland,  seem  to  hit  the  spirit  of  the 
hour :  '  Let  science,  art,  and  learning  all  decay,  but  leave  us 
still  our  old  nobility.'  Our  old  nobility  was  our  clans.  We 
are  doing  the  best  to  keep  them  with  us,  and  we  are  succeed- 
ing in  the  best  sense.  We  ought  to  succeed  were  it  only  for  one 
thbg — to  tear  from  the  heart  of  affectation  that  prudery  which 
flies  to  cover  the  nakedness  of  a  piano's  legs  with  ornamental 
frills,  or  which  blushes  at  the  suggestion  that  Venus  may 
possibly  be  visible  to  the  naked  eye.  That,  however,  might 
be  a  poor  justification,  but  each  of  you  carries  the  justification 
better  than  I  can  or  will  attempt  to  describe.  Another  and  a 
more  worthy  pen  is  left  to  do  that  justice."  The  Clan  Laurin's 
contributions  to  Scots  Law  were  dealt  with  towards  the  close 
of  the  lecture.  After  a  reference  to  John  MacLaurin,  a 
Senator  of  the  College  of  Justice,  under  the  title  of  Lord 
Dreghorn  in  1787, — "  Eminent  in  his  day  as  a  lawyer,  and 
the  author  of  legal  works  in  other  branches  of  literature," 
— Mr.  MacLaren  said :  "  To  come  to  more  recent  times,  we  have 
the  well-known  name  of  Duncan  MacLaren,  the  late  member 
of  Parliament  for  Edinbui^h.  His  name  must  be  too  well 
known  to  you  all  to  require  any  commendation  from  me.  His 
son  John,  now  Lord  MacLaren,  was  Lord  Advocate  for  Scotland, 
and  then  assumed  the  judicial  robes,  where  (sic)  he  now  sits 
in  the  First  Division  of  the  Court  of  Session,  almost  our  only 
authority  upon  the  law  of  trusts  and  trust  settlement 
Modesty  forbids  me  to  go  further." 

*    * 
* 

First  Offejiders. — By  the  Probation  of  First  Offenders  Act 
1887  (50  and  61  Vict.  c.  25),  magistrates  received  power  to 
release  on  probation  persons  convicted  of  larceny,  false  pre- 
tences, or  any  other  offence  punishable  with  not  more  than 
two  years'  imprisonment,  where  no  previous  conviction  is 
proved,  if  it  appears  to  the  bench,  on  account  of  youth, 
character,  and  antecedents,  or  the  trivial  nature  of  the  offencei 
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to  be  expedient  to  do  so.  The  offender  is  to  enter  into 
recognisances,  with  or  without  sureties,  to  come  up  for  jndg- 
ment  if  called  on  within  a  specified  time.  A  return  has  jast 
been  laid  before  Parliament,  showing  the  number  of  cases  in 
which  persons  have  been  released  under  the  provisions  of  this 
Act  in  the  metropolitan  police  district,  the  West  Biding 
of  Yorkshire,  Lancashire,  Staffordshire,  Warwickshire,  and 
Durham — the  most  densely  populated  parts  of  England— 
during  1888,  1889,  and  1890,  and  also  the  number  of  cases 
in  which  persons  have  been  called  upon  to  appear  and  receive 
judgment,  or  are  known  to  have  been  subsequently  con* 
victed  of  a  fresh  offence.  The  figures  seem  to  show  that 
the  statute  has  worked  efficaciously.  Out  of  614  persons 
released  on  probation  in  1888,  36  have  either  been  called  np 
for  judgment  through  failure  to  observe  the  condition  of  their 
recognisances  or  have  been  subsequently  convicted ;  oat  of 
924  released  in  1889,  69 ;  and  out  of  992  in  1890,  64  were 
recalled  or  convicted  a  second  time.  These  figures,  however, 
do  not  represent  altogether  the  application  of  the  principle  of 
the  Act  by  magistrates.  In  some  very  important  conits, 
including  three  in  London,  the  provisions  of  sec  16  of  the 
Summary  Jurisdiction  Act  1879  are  used  instead,  and  the 
same  end  thus  secured,  while  in  other  courts  long  adjourn- 
ments, without  proceeding  to  conviction,  are  employed,  or 
cautions  and  nominal  punishments  are  administered. — hix> 
Times. 

Gaming  <m  Licensed  Premises, — Baids  on  gaming-houses 
are,  it  seems,  becoming  very  common  just  now,  and,  in  con- 
nection with  the  police-watching  of  certain  Buckinghamshire 
public-houses,  Mr.  Matthews  has  stated  in  the  House  of  Com- 
mons that  in  London  the  practice  of  the  police  authorities 
was  to  give  warning  before  taking  action,  but  that  this  was 
not  the  case  in  the  country.  The  Licensing  Act,  1872, 
sec.  17,  which  imposes  a  penalty  on  a  licensed  person  who 
**  suffers  any  gaming  to  be  carried  on  in  his  premises,"  and 
directs  that  a  conviction  for  this  offence  ''shall,  unless  the 
convicting  magistrate  otherwise  direct,  be  recorded  on  the 
licence  of  the  person  convicted,"  is,  of  course,  silent  as  to  any 
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previous  warning.  The  current  of  the  decisions  (see  JBadey  v. 
Bavies,  43  Law  J.  Bep.  M.  C.  27 ;  Bedgate  v.  ffaynes, 
45  Law  J.  Eep.  M.  C.  65  ;  and  Bond  v.  Evans,  57  Law  J. 
Sep.  M.  C.  105)  is  strong  against  the  liability  of  licensed 
persons  for  their  servants  in  this  matter.  Only  in  Somerset 
V.  Hart,  53  Law  J.  Bep.  M.  C.  77,  where  the  potman,  not 
proved  to  be  in  charge,  saw  some  gambling,  and  did  nothing 
to  prevent  it,  and  the  master  was  in  another  part  of  the 
boUding  and  knew  nothing  about  it,  has  a  "  licensed  person  " 
succeeded  in  persuading  the  High  Court  that  he  ought  not  to 
be  convicted. — Law  Journal. 

*    * 
* 

The  Stamp  Duties  Bill. — The  object  of  this  Bill  is  stated  in 
the  memorandum  prefixed  to  it  to  be  "to  consolidate  the 
several  enactment^  relating  to  the  stamp  duties  payable  upon 
instruments."  These  enactments  are  at  present  contained  in 
the  Stamp  Act,  1870(33&34  Vict.  c.  97)  and  the  multi- 
farious amendments  of  particular  parts  of  it  by  successive 
Acts.  The  Act  of  1870,  which  was  itself  a  consolidating 
measure  of  great  general  importance,  is,  with  the  exception 
of  the  comparatively  insignificant  34  &  35  Vict.  c.  4  (relating 
to  foreign  securities,  stock,  mortgages,  and  proxy  papers),  37 
&  38  Vict.  c.  19  (relating  to  duty  payable  by  Scotch  advocates 
and  Irish  barristers),  37  &  38  Vict  c.  26  (relating  to 
Canadian  Stock),  and  39  &  40  Vict  c.  6  (relating  to  sea 
policies),  the  only  existing  Act  which  deals  with  stamp  duties 
alone.  The  numerous  other  statutory  provisions  as  to  stamps 
are  contained  in  various  Customs  and  Inland  Bevenue  Acts, 
Inland  Bevenue  Acts,  and  a  certain  ''Bevenue,  Friendly 
Societies,  and  National  Debt  Act,"  1882  (45  &  46  Vict  c. 
72).  These  Acts,  of  which  one  at  least  has  been  passed 
annually  since  1870,  sometimes  do  and  sometimes  do  not 
^contain  amendments  of  stamp  law.  When  they  do,  the  stamp 
amendments  are  placed  in  a  separate  "  part "  by  themselves. 
But  in  order  to  be  sure  of  the  stamp  law  on  any  particular 
point  it  is  absolutely  necessary  to  at  least  glance  at  every  one 
of  these  annual  Acts.  Considering  that  a  solicitor,  getting  his 
client  into  a  difficulty  by  not  stamping  a  document  or  by 
stamping  it  insufficiently,  would,  beyond  doubt,  be  liable  to 
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an  action  for  negligence,  we  have  no  hesitation  in  saying  that 
the  present  Bill  will  effect  a  most  beneficial  improvement 
in  the  law,  and  we  have  no  doubt  that  it  will  receive  the 
cordial  support  of  all  the  law  societies  in  the  kingdom. 

Let  us  now  call  attention  to  such  points  of  detail  as  seem 
to  require  further  consideration.  First  and  foremost,  we 
observe  that  the  Act  of  1870  is  not  to  be  entirely  repealed 
In  the  third  column,  headed  "  Extent  of  repeal  of  the  third 
schedule  " — ^which  schedule  contains  "  enactments  repealed" — 
we  read,  in  relation  to  the  Act  of  1870  :  "  Except  sec  25  so  far 
as  it  relates  to  provision  (3)  and  sees,  27  and  28."  TurniDg 
to  the  enactments  thus  saved,  we  find  that  sea  25,  sab- 
sec.  3,  provides  a  penalty  for  practising  "any  fraudulent 
act,  contrivance,  or  device  not  specially  provided  for,  with 
intent  to  defraud  Her  Majesty  of  any  duty,"  that  sec  27 
prescribes  the  mode  of  making  declarations  for  the  purpose  of 
the  Act,  and  that  sec.  28  provides  that  any  person  who 
receives  any  sum  of  money  on  account  of  duty,  and  does  not 
**  appropriate  such  money  to  the  due  payment  of  such  duty," 
is  to  be  accountable  for  such  duty,  and  made  to  pay  the  same 
by  means  of  proceedings  to  be  instituted  in  the  long-since 
abolished  "Court  of  Exchequer."  The  astute  persons  who 
preside  at  the  Board  of  Inland  Hevenue  must,  we  imagine, 
have  had  some  reason  for  these  peculiar  savings.  For  our- 
selves we  have  failed  to  discover  any.  If,  however,  the  exact 
language  of  the  enactments  saved  is  so  sacred  that  the  Board 
cannot  find  it  in  their  hearts  to  repeal  and  re-enact  it  in 
phraseology  adapted  to  the  BUI  and  to  the  merger  of  the  Court 
of  Exchequer  in  the  High  Court  of  Justice,  we  would  suggest 
that  the  enactments  should  be  tacked  on  to  the  Bill  by  means 
of  a  fourth  schedule.  Precedents  for  such  a  course  may  be 
found  in  the  schedule  to  the  County  Electors  Act,  1888,  and 
the  second  and  third  schedules  to  the  Housing  of  the  Working 
Classes  Act,  1890. 

The  second  paragraph  of  clause  2,  which  contains  the  sub- 
stantive enactment  taken  from  sec.  23  of  the  Act  of  1870, 
that,  "  except  where  express  provision  is  made  to  the  contrary, 
all  stamp  duties  are  to  be  denoted  by  impressed  stamps  only," 
ought  surely  to  form,  as  in  the  Act  of  1 870,  a  section  by  itself 
in  point  of  form.     In  point  of  substance,  we  doubt  whether 
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the  ezceptions  ought  not  to  be  increased.  For  instance,  in 
clause  78,  adhesive  stamps  are  to  be  allowed  as  duties  on 
leases  of  houses  for  a  definite  term,  not  exceeding  a  year,  at  a 
reut  not  exceeding  the  rate  of  £10  a  year.  Why  should 
not  this  exception  be  very  widely  extended,  to  include  at  any 
rate  all  tenancies  from  year  to  year  ? 

Clause  14,  which  deals  with  the  all-important  subject  of 
the  terms  on  which  instruments  not  duly  stamped  may  be 
received  in  evidence,  contains  a  curious  piece  of  obscurity. 
By  sec.  16  of  the  Act  of  1870,  as  amended  by  sec,  44 
of  the  Customs  and  Inland  Revenue  Act,  1881,  for  which 
this  clause  is  proposed  to  be  substituted,  it  is  the  duty  of  the 
officer  whose  duty  it  is  to  read  any  instrument  produced  in 
court  to  call  the  attention  of  the  judge  "  to  any  omission  or 
insufBciency  of  the  stamp  thereon,"  and  it  is  provided  (this 
was  the  amendment  effected  by  the  Act  of  1881)  that  in  case 
of  an  arbitration  it  is  the  duty  of  the  arbitrator  to  act  as  if 
he  were  the  officer  of  a  court  Clause  14  merely  provides 
that,  on  the  production  of  an  instrument  in  any  court  or 
before  any  arbitrator  or  referee,  the  officer  whose  duty  it  is 
to  read  the  instrument  shall  call  the  attention  of  the  judge, 
arbitrator,  or  referee  to  any  omission  or  insufficiency  of  the 
stamp,  etc.  These  words  appear  at  first  sight  to  relieve 
arbitrators  in  many  cases  of  a  tiresome  duty.  They  pre- 
suppose an  officer  in  attendance  upon  him,  and  throw  upon 
that  officer  the  duty  of  looking  to  stamp  questions.  But,  as 
a  matter  of  fact,  there  is  no  such  officer.  Who,  then,  is  to 
discharge  the  duty  thrown  upon  an  arbitrator  by  the  Act  of 
1881  ?  Is  the  arbitrator  to  be  "two  gentlemen  roUed  into 
one,"  and  as  such  to  call  his  own  attention  to  these  questions  ? 
If  this  be  intended,  it  ought  to  be  more  clearly  expressed. 

Another  point  deserving  of  attention  is  whether  an  in- 
strument should  still  be  required,  as  by  sub-sea  4  of  clause 
14,  re-enacting  part  of  sec.  17  of  the  Act  of  1870,  to  be 
stamped  in  accordance  toith  the  law  in  force  at  the  time 
vchm  it  was  first  executed.  This  was  not  the  law  before  the 
Act  of  1870  (see  Buckiwrth  v.  Simpson,  1  C.  M.  &  R  834 ; 
Deakin  v.  Pennel,  2  Ex.  320).  In  order  to  comply  with  it, 
much  tedious  hunting  through  repealed  Acts  is  necessary. 
We  think  it  an  unnecessarily  harsh  provision,  and  hope  that 
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it  may  be  modified  so  as  to  bring  the  law  more  in  accordance 
with  convenience,  though  we  confess  ourselves  unable  to 
suggest  an  amendment  which  may  absolutely  secure  the 
Bevenue  from  loss. 

In  connection  with  danse  33,  which  defines  "  promissory 
note/'  we  observe  that  the  definition  is  different  from  that 
contained  in  sec.  83  of  the  Bills  of  Exchange  Act,  1882, 
and  would  suggest  that  the  latter  definition  should  be  incor- 
porated in  the  Bill,  and  form  an  exhaustive  definition  for  stamp 
purposea  Clause  44,  which  imposes  a  penalty  on  unqualified 
persons  "  preparing  any  instrument  relating  to  real  and  per^ 
sonal  property,  or  any  proceeding  in  law  or  equity,"  contains, 
as  might  have  been  expected,  the  same  exceptions  as  those 
contained  in  section  60  of  the  Act  of  1870,  from  which  it  b 
taken.  Thus,  it  is  to  be  still  provided,  that  the  word  ''  instni- 
ment "  shall  not  include  a  will,  or  "  an  agreement  under  hand 
only."  To  the  first  of  these  exceptions  no  objection  could  be 
taken.  But  what  of  "an  agreement  under  hand  only"? 
This  is  a  very  wide  exception,  including,  for  instance,  all 
agreements  for  sale  and  all  agreements  for  leases.  It  is  sug- 
gested that,  in  fairness  to  the  qualified  persons  who  have  to 
pay  for  admissions  and  certificates,  this  exception  ought  to  be 
considerably  restricted.  Clause  102,  which  deals  with  receipt 
stamps,  and  provides  for  stamping  after  execution  within 
fourteen  days  only, "  with  an  impressed  stamp,"  might  perhaps 
be  altered  so  as  to  run  more  in  favour  of  the  public ;  to  allow, 
for  instance,  an  adhesive  stamp  after  execution,  or  to  extend 
the  time  within  which  the  impressed  stamp  may  be  afiixed. 

Whether  these  or  any  other  alterations  are  likely  to  be  made 
in  the  Bill  we  cannot  say.  In  the  case  of  a  consolidating  Bill 
it  is  not  usual  for  a  Government  introducing  it  to  accept 
many  amendments.  The  best  course  for  those  interested  in 
the  Bill  to  pursue  is  to  agree  on  a  few  proposals  of  real  im- 
portance, and  to  combine  in  urging  them  upon  the  Govern- 
ment, but  to  leave  minor  points  alone ;  otherwise  there  may 
be  danger,  looking  to  the  period  of  the  session  we  have  now- 
arrived  at,  of  losing  altogether  a  very  valuable  and  useful 
measure. — Law  Journal, 
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The  Eltmcnts  of  Mercantile  Law.  By  TiiOMAS  Edward 
ScKUTTON,  Barrister-at-Law,  Lecturer  in  Common  Law 
to  the  Incorporated  Law  Society. 

This  little  book  is  not  meant  to  enter  into  competition  with 
the  universally  known  English  text-books  which  so  com- 
pletely hold  the  lield  in  the  various  departments  o^  the  Law 
Merchant  It  is  merely  a  re-publication  in  printed  form  of 
lectures  orally  delivered  by  the  author  to  the  Incorporated 
Law  Society,  and  taken  down  by  a  shorthand  reporter  at  the 
time.  The  result  is  a  volume  which  deserves  to  be  prized  by 
law  students  and  men  of  business  alike ;  by  the  former  be- 
cause of  the  luminous  vivacity,  as  of  clear-spoken  discourse, 
which  lightens  the  otherwise  weary  labour  of  law-reading; 
and  by  the  latter  because  of  the  author's  plain,  straight- 
forward statement  of  the  leading  legal  rules  which  ultimately 
affect  the  work  of  every  business  man.  It  is  a  strong  point 
in  favour  of  Mr.  Scrutton's  little  book,  compared  with  some 
other  published  lectures  on  Mercantile  Law,  that  care  has 
been  taken  to  purge  them  of  that  redundancy  and  of  those 
breaches  of  the  rules  of  grammar  and  syntax  which  deface 
unrevised  publications  of  oral  dissertations. 
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April— May. 

(All  current  Englieh  decisions  likely  to  throw  light  upon  any  point  of 
Scottish  law  or  practice,  are  here  reported,) 

Will. — lUegitimaie  child  described  as  "daughter" — Residuary  gift 
to  *^  children." — A  testator,  after  making  various  bequests,  including 
a  hequest  of  his  business  and  book-debts  to  his  *'  sons,"  in  equal 
shares,  bequeathed  all  the  residue  of  his  estate  and  effects  to  his 
executors  upon  trust  to  sell,  and  out  of  the  proceeds  to  pay  the 
following  legacies : — viz.  £500  to  his  "daughter"  Elizabeth  S.,  and 
£380  to  his  "  son  "  William  W.,  and  £200  to  his  "  daughter  "  Jane 
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B.,  and  £200  to  his  *'  daughter  "  Emily  L.,  and  then  to  dirlde  the 
residue  among  all  my  "  children "  in  equal  shares.  The  testator 
appointed  his  '*  son-in-law "  James  S.  as  one  of  his  execator& 
Elizabeth  S.  was  an  illegitimate  child  of  the  testator.  James  S. 
was  the  husband  of  Elizabeth  S.  Held  (by  Mr.  Justice  North), 
that  the  will  showed  that  the  testator  intended  to  include  Elizabeth 
8.  within  the  term  "  children,"  and  that  she  was  therefore  entitled 
to  a  share  in  the  residue. — Be  Wrighi :  WhUehead  v.  Stares,  High 
Ct.,  Ch.  Div.,  9  April 

Concurrent  Wills. — Domiciled  Scotchman — Property  in  Eng- 
land.— The  testator,  a  domiciled  Scotchman,  died,  leaving  two 
concurrent  wills^  executed  on  one  and  the  same  day.  The  one 
dealt  exclusively  with  property  in  England,  and  appointed  executors 
resident  in  England.  The  Scotch  document  dealt  exclusively  with 
property,  real  and  personal,  in  Scotland,  but  directed  that  all  debts 
of  the  deceased  were  to  be  charged  exclusively  out  of  the  estate 
situate  in  Scotland  and  passing  to  the  Scotch  executors  and  trustees. 
Three  executors  named  in  the  English  will  were,  with  three  other 
gentlemen,  appointed  as  trustees  of  the  Scotch  wilL  The  estate  of 
the  testator  was  said  to  amount  to  some  £500,000  in  Scotland  and 
£100,000  in  England.  The  three  English  executors  now  moved 
the  Court  to  decree  probate  to  them  of  the  English  will  without 
incorporating  in  such  probate  the  Scotch  wilL  This  latter  was  in 
the  form  known  as  a  deed  of  mortification,  and  was  stated  to  be 
130  folios  in  length.  Mr.  Justice  Jeune,  while  considering  that 
the  question  of  expense  was  not  important,  looking  to  the  amount 
of  the  property  in  both  countries,  and  while  intimating  that  the 
charging  of  the  debts  exclusively  upon  the  Scotch  property  dis- 
tinguished this  case  from  the  facts  in  the  case  of  In  the  Oiods  of 
Aster  (1  P.  Div.  150),  granted  the  application,  upon  the  ground 
that,  as  the  debts  amounted  in  all  to  only  some  £400,  no  one  could 
be  prejudiced,  either  in  England  or  in  Scotland,  looking  to  the 
enormous  preponderance  of  assets  over  liabilities  in  either  country. 
—In  the  Goods  of  Fraser,  High  Ct.,  P.  &  D.  Div.,  14  April. 

SfflP. — Cliarier-pariy — General  average — Arbitration, — An  action 
was  brought  by  charterers  of  the  Persian  Piince^  a  steamship 
belonging  to  the  defendants,  claiming  a  general  average  contribu- 
tion, which  they  alleged  was  due  in  respect  of  a  general  average 
loss  which  occurred  in  the  river  Parana,  where  the  said  steamship 
stranded,  while  on  a  voyage  under  the  said  charter-party.  The 
defendants  applied,  under  the  Arbitration  Act  1889  (52  &  53  Vict. 
c.  49),  sec.  4,  which  gives  the  Court  power  to  stay  proceedings  where 
there  is  a  submission  that  the  proceedings  in  the  action  should  be 
stayed,  on  the  ground  that  the  parties  had,  by  a  clause  in  ths 
charter-party,  agreed  to  refer  all  disputes  to  arbitration.  The 
master  made  the  order  staying  the  proceedings,  and  this  order  was 
reversed  by  Mr.  Justice  Smith,  and  h*om  hU  decision  the  defendants 
now  appealed  Held  (by  Mr.  Justice  Matthew  and  Mr.  Justice 
Williams),  that  a  claim  for  general  average  was  not  a  dispute  under 
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the  charter-party,  and  was  not  within  the  reference  clause  therein, 
and  that  the  action  could  not  be  stayed. — Wdfcrd  &  Co,  v.  Tht 
Prince  Steam  Shipping  Company  Limiied,  High  Ct,  Q.  B.  Div., 
15  ApriL 

Woman.— Cfewn/y  Council— Penalty— Local  Government  Ad  1888 
(51  &  52  Vkt.  c.  41  sec.  lb)— Municipal  Corporations  Ad  1882  (45  ^ 
46  Vid.  c  50,  sees.  41  and  43). — By  these  sections  of  the  last- 
mentioned  Act  (incorporated  into  Local  Government  Act),  a  person 
acting  in  a  corporate  office  without  having  made  the  declaration 
required  by  the  Act,  or  without  being  qualified  at  the  time  of 
making  the  declaration,  is  liable  to  a  fine  for  each  ofience;  and 
every  election  "  not  called  in  question  within  twelve  months  after 
the  election  .  .  .  siiall  be  deemed  to  have  been  to  all  intents  a  good 
and  valid  election."  The  defendant,  a  woman,  was  elected  a 
County  Councillor  for  London  in  January  1889,  and  during  the 
twelve  months  following  her  election  was  not  called  in  question. 
In  Beresford-Hope  v.  Lady  Sandhurst  (23  Q.  B.  Div.  79)  it  was  held 
by  the  Court  of  Appeal  that  a  woman  is  incapable  of  being  elected 
a  member  of  a  County  Council.  In  February  1890  the  defendant 
acted  as  a  County  Councillor,  and  the  present  action  was  brought 
for  penalties  on  each  occasion  of  her  doing  so.  Held  (by  the  Lord 
Chief-Justice,  the  Master  of  the  Rolls,  and  Lord  Justice  Fry),  that 
the  defendant  was  liable  to  the  penalties  imposed  by  the  Municipal 
Corporations  Act. — De  Souza  v.  Cobden,  Ct.  of  App.,  16  April. 

Company. — Prospectus — Misrepresentation. — The  prospectus  issued 
by  the  directors  of  a  mining  company  stated  that  full  reports  as  to 
the  property  of  the  company  had  been  prepared  for  the  directors 
by  engineers,  and  it  contained  extracts  from  one  of  those 
reports.  Plaintiff  took  shares.  In  an  action  for  deceit  against  the 
directors  for  having  induced  plaintiff  to  take  shares  by  untrue 
statements,  there  was  proof  that  the  reports  had  not  been  made  on 
instractions  by  the  directors,  and  in  particular  that  the  report 
quoted  had  been  made  on  the  instructions  of  the  agents  of  the 
vendors  to  the  company.  Held  (by  Lords  Justices  Lindley,  Bowen, 
and  Kay,  reversing  the  decision  of  Mr.  Justice  Komer),  that  the 
decision  of  the  House  of  Lords  in  Derry  v.  Peek  (14  App.  Cas.  337) 
showed  that,  in  order  to  make  the  defenders  liable,  fraud  on  their 
part  must  be  proved ;  and  that  only  gross  and  culpable  negligence 
had  been  proved  in  this  case,  which  was  not  sufficient. — Angus  v. 
Clifford,  Ct  of  App.,  18  April. 

Restitution  of  Conjugal  Eights. — Non-compliance— PeiiHan 
for  allowance — Anticipating  income  or  settled  property. — This  was  an 
application  by  the  wfte,  that  her  husband's  petition  for  an  allowance, 
presented  under  the  Matrimonial  Causes  Act,  1884  (47  &  48  Vict, 
c.  68),  be  dismissed,  and  that  he  be  ordered  to  pay  the  costs  of  and 
incident  to  the  said  petition,  and  of  this  application.  The  husband, 
having  obtained  a  decree  for  restitution  of  conjugal  rights,  which 
wa3  not  complied  with,  presented  a  petition  for  an  allowance  or  settle- 
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ment  ander  sec.  3  of  the  Act  of  1884,  for  the  benefit  of  himself 
for  the  support  of  his  children.  The  Registrar  in  due  course 
ported  upon  this  petition,  and  came  to  the  conclusion  that 
husband's  income,  at  the  time  of  presenting  the  said  petition, 
about  £85  a  year,  mostly  derived  from  a  pension,  while  that  of 
respondent  was  £540  a  year,  this  latter  being  entirely  derived  i 
property  settled  upon  the  marriage,  with  a  restraint  against  an 
pation.  The  husband  having  moved  the  Court,  upon  the  Regist 
report,  and  asked  for  a  settlement  in  the  usual  proportions,  i 
the  figures  found  by  the  Registrar,  Mr.  Justice  Jeune  consid 
that  this  case  was  entirely  covered  by  the  authority  of  Sicift  v.  S 
and  therefore  made  the  order.  The  Court  of  Appeal  subseque 
decided  that  Swift  v.  Swift  and  Michell  v.  MirJiell  were  wron] 
law,  and  that  sec.  3  of  the  Act  of  1884  confers  upon  the  Cour 
power  to  order  an  allowance  in  cases  where  the  wife's  properi 
settled  with  restraint  against  anticipation.  The  wife  now  moved 
Court  to  dismiss  the  husband's  petition  for  an  allowance,  anc 
order  him  to  pay  the  costs.  It  was  conceded  on  behalf  of  the 
band  that  the  petition,  upon  the  view  of  the  law  adopted  by 
Court  of  Appeal,  must  now  be  dismissed,  but  it  was  urged  that 
should  be  without  costs,  there  being  no  precedent  for  ordering  c 
in  favour  of  a  party  in  contempt,  as  the  wife  was  here,  with  res 
to  the  former  decree  of  this  Court.  In  the  exercise  of  its  discre 
as  to  costs,  the  Court  (Mr.  Justice  Jeune)  decided  to  mak< 
order,  the  whole  of  these  proceedings  having  been  brought  a 
owing  to  the  persistent  refusal  of  the  wife  to  comply  with 
decree  for  restitution.  The  husband  had  reasonably  taken  t 
present  proceedings  with  the  view  of  obtaining  some  allowance 
himself  and  children,  and,  unless  the  doctrine  Ignaraniia 
neminem  excusat  was  to  be  so  widely  construed  as  to  imply  th 
person  must  know  the  whole  law,  he  naturally  thought  he  w 
succeed,  as  the  petitioner  in  Swift  v.  Swift  had  done.  The  husi 
would,  however,  have  to  pay  the  costs  of  this  application,  w 
was  rightly  made  in  court. — Michell  v.  Michell^  High  Ct,  P.  < 
Div.,  20  April. 

Charity. — Cy-prhs  applicaiion. — In  the  year  1881  funds 
collected  to  relieve  the  distress  occasioned  by  an  inundation  oi 
Thames  in  South wark.  After  satisfying  that  object,  a  large 
remained  in  the  hands  of  the  rector  and  churchwardens  of  S< 
wark  as  the  trustees  of  the  fund.  The  present  action  was  i 
declaration  that  the  fund  was  charitable,  and  that  the  rector 
churchwardens  might  be  at  liberty  to  apply  part  of  it  for  the  n 
of  the  church,  and  the  rest  of  it  for  the  benefit  of  the  poor  oi 
parish.  The  Attorney-General  objected  to  the  application  ol 
fund  for  purposes  other  than  that  for  which  it  was  subscribe 
the  absence  of  evidence  that  it  would  never  be  required  fo 
relief  of  similar  distress  in  the  future.  Held  (by  Mr.  Jt 
Stirling),  that  a  sum  of  £700  should  be  transferred  to  the  oi 
trustees  to  provide  against  any  possible  future  inundation,  and  t 
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scheme  for  the  application  of  the  balance  should  be  agreed  to  between 
the  parties,  or,  if  that  could  not  be  done,  by  the  judge  at  chambers. 
-De  Fontaine  v.  Attorney-General^  High  Ct.,  Ch.  Div.,  21  April, 

Libel. — Interlocutory  injunction — In  an  action  of  libel  against 
the  publisher  of  a  newspaper  called  the  Financial  Observer,  a  motion 
was  made  on  behalf  of  the  plaintiffs  to  restrain  the  defendants  from 
(inter  alia)  selling,  circulating,  or  communicating  to  any  person,  any 
copy  of  the  Financial  Observer  of  the  7th  February  1891,  containing 
an  article  headed  "The  Fletcher  Mills  of  Providence,  Ehode 
Island,"  or  of  the  article  in  question,  or  any  copy  of,  or  extract 
from,  or  any  material  part  thereof,  so  far  as  it  affected  the  plaintiffs. 
At  the  hearing  of  the  motion  the  plaintiffs  filed  an  affidavit  cate- 
gorically denying  the  truth  of  all  the  alleged  libellous  statements. 
The  defendant  iiled  an  affidavit  in  answer,  stating  that  the  state- 
ments in  the  article  were  true  in  substance  and  in  fact,  and  that  he 
would  be  able  to  prove  their  truth  at  the  trial  of  the  action. 
North,  J.,  held  that  the  statements  in  the  article  were  calculated  to 
injure  the  plaintiffs  in  their  business ;  that,  on  the  evidence  before 
him,  any  jury  would  find  the  libels  to  be  untrue  in  three  material 
statements ;  and  that  an  injunction  must  be  granted  to  restrain  the 
defendant,  until  the  trial  of  the  action  or  further  order,  from  pub- 
lishing the  article  in  question.  Held  (by  Lord  Chief-Justice,  the 
Master  of  the  Rolls,  Lords  Justices  Lindley,  Bowen,  Fry,  and  Kay) 
that  there  was  jurisdiction  to  grant  an  interlocutory  injunction  in 
an  action  of  libel ;  that  that  jurisdiction  should  be  exercised  only 
under  very  special  circumstances;  and  that  (Lord  Justice  Kay 
dissenting)  the  circumstances  of  the  present  case  were  not  suffi- 
ciently special  to  justifiy  the  granting  of  the  injunction. — Bonnard 
V.  Ferryman^  Ct.  of  App.,  21  April. 

Offer. — Reward  for  information  leading  to  conviction — Publication 
of  offer. — The  defendant  offered  a  reward  of  £25  to  any  person 
who  should  give  information  leading  to  the  conviction  of  the 
perpetrator  of  a  certain  criminal  assault  committed  on  the  27th 
May.  A  placard  containing  the  offer  was,  by  the  defendant's  order, 
printed  on  the  29th  May,  and  the  same  night  was  sent  off  by  post 
to  the  various  police  stations  in  the  neighbourhood.  According  to 
the  notice,  the  information  was  to  be  given  to  Inspector  Penn,  who 
was  also  the  officer  who  had  charge  of  the  distribution  of  the 
notices.  The  plaintiff,  a  police  sergeant,  while  on  duty  at  2  A.M. 
on  the  29th  May,  sent,  by  a  comrade,  a  message  to  Inspector  Penn, 
which  reached  him  on  the  morning  of  the  30th  May,  and  which  led 
to  the  conviction  of  the  offender.  Held  (by  Mr.  Justice  Day  and 
Mr.  Justice  Lawrance),  that  the  publication  of  the  offer  was 
complete  before  the  information  of  the  plaintiff  reached  the  in- 
spector, the  intermediate  persons  being  the  plaintiffs  agents  to 
transmit,  not  the  defendant's  agents  to  receive  his  message,  and 
that  verdict  ought  to  be  entered  for  the  plaintiff  for  £25. — Gibbons 
V.  Pfwfor,  High  Ct.,  (J.  R  Div.,  22  ApriL 
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Cruelty  to  Animals. — No  evidence  of  guUiy  knouiedge-'Tft' 
veniion  of  Cruelty  to  Animals  Act,  1849  (12  &  13  Fid.  c.  92),  eec  2.— 
By  sec.  2  of  the  Prevention  of  Cruelty  to  Animals  Act,  1849,  it  ii 
enacted  :  "  That  if  any  persons  shall  from  and  after  the  passing  of 
this  Act  cruelly  beat^  ill-treaty  over-drive,  abuse,  or  torture,  or  cause 
or  procure  to  be  cruelly  beaten,  ill-treated,  over-driven,  abused,  or 
tortured,  any  animal,  every  such  offender  shall,  for  every  such 
offence,  forfeit  and  pay  a  penalty  not  exceeding  five  pounds." 
Cattle  from  the  American  ports  were  fastened  in  their  pens  by  short 
head  ropes  passed  round  the  base  of  their  horns.  These  ropes 
during  the  voyage  scrub  off  the  skin,  and  become  imbedded  in  the 
flesh.  As  soon  as  possible  on  arrival,  the  cattle  being  landed,  these 
ropes  are  removed.  It  was  proved  before  the  magistrate  that  the 
defendant  was  a  receiver  of  large  consignments  of  cattle,  which  he 
personally  received  and  attended  to,  and  it  was  for  him  to  have 
removed  or  caused  to  be  removed  the  head  ropes.  A  bullock  which 
arrived  in  a  consignment,  and  was  landed  on  a  Saturday  night,  was 
found  on  the  following  Monday  with  a  severe  wound  round  the 
base  of  the  horn,  the  head  rope  not  having  been  removed.  The 
magistrate  convicted  the  defendant,  who  appealed  on  the  ground 
that  no  offence  under  the  statute  had  been  committed,  that  there 
was  no  guilty  knowledge  on  his  part,  and  that,  if  there  was  any 
evidence  against  him,  it  was  not  intentional  cruelty.  HM  (by  Mr. 
Justice  Smith  and  Mr.  Justice  Grantham)  there  being  no  evidence 
of  guilty  knowledge  on  the  defendant's  part^  the  conviction  must 
be  quashed.— £//w^  v.  Oshmh,  High  Ct.,  Q.  B.  Div.,  22  April. 

Practice.— Z)tt?(?ra—Pen7Min^  aUovoance  to  wife—^'  Dum  sola  d 
casta  vixeiit" — Where  fen  order  is  made  by  the  Divorce  Division  for 
the  payment  by  a  husband  of  a  permanent  allowance  for  the  main- 
tenance of  the  wife,  the  judge  must  decide  on  the  circumstances  of 
each  case  whether  or  not  the  dum  sola  et  casta  clause  shall  be  in- 
serted. There  is  no  rule  that  the  clause  should  be  inserted  unless 
there  is  some  reason  to  the  contrary,  nor  that  it  ought  to  be 
omitted  unless  there  is  some  reason  for  inserting  it.  An  innocent 
wife  obtained  a  divorce  owing  to  the  misconduct  of  her  husband. 
There  were  no  children  of  the  marriage.  The  wife  had  no  pro- 
perty, and  in  consequence  of  the  husband  being  a  man  of  small 
means  the  allowance  which  he  was  ordered  to  make  her  was  small. 
Held  (by  liord  Justices  Lindley,  Bowen,  and  Kay,  reversing  Mr. 
Justice  Jeune)  that  the  order  ought  not  to  contain  the  dum  sola  et 
casta  clause. — fTood  v.  fFood^  Ct.  of  App.,  22  April. 

Libel. — Injunction  to  restrain  publication — Immediate  w^Kfy.— K. 
circulated  statements  about  S.  which  appeared  primd  facie  to  be 
wholly  unjustifiable  and  were  calculated  to  cause  intense  annoy- 
ance, and  which  unless  justified  would  be  grossly  libellous,  but  it 
was  not  shown  that  their  circulation  was  likely  to  cause  any 
immediate  injury  to  the  person  or  property  of  S.,  who  had  pre- 
viously obtained  a  verdict  and  judgment  for  £1000  against  K.  f or 
the  circulation  of  similar  statements.    Held  (by  Lords  Justices 
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Lindley,  Bowen,  and  Kay,  affirming  Mr.  Justice  North)  that  an 
interlocutory  injunction  to  restrain  the  publication  of  the  state- 
ments ought  not  to  be  granted. — Salomons  ▼.  Knight^  Ct.  of  App.. 
^2  April. 

MA.RRIED  Women. — Separate  estate — Joint  contractor —Judgment 
recovered  against  joint  contractor — LiabUity  of  married  woman  in 
second  action, — ^The  plaintiff  entered  into  an  agreement  with  the 
agent  of  the  defendant's  husband,  by  which  the  latter  was  to  let  a 
certain  house  to  the  plaintiff,  who  was  to  have  also  the  option  of 
purchasing  the  furniture  therein.  This  agreement  the  defendant's 
husband  broke,  and  the  plaintiff  recovered  judgment  against  him  ; 
this  judgment  he  only  in  part  satisfied,  and  then  became  bankrupt. 
The  present  defendant  claimed  the  furniture  in  the  house  as  her 
separate  property.  The  plaintiff  then  commenced  this  actioh 
against  the  defendant  upon  the  same  contract  as  she  had  sued  the 
defendant's  husband  upon,  alleging  that  the  husband's  agent  was 
albo  agent  for  the  wife,  and  that  they  were  not  joint  contractors, 
as  the  wife  could  only  contract  in  respect  of  her  separate  estate, 
whereas  the  husband  contracted  personally.  Held  (by  Mr.  Justice 
Smith  and  Mr.  Justice  Grantham)  that  the  husband  and  wife 
were  joint  contractors,  and  that  judgment  having  been  recovered 
against  one  of  two  joint  contractors,  an  action  was  not  maintain- 
able against  the  other  joint  contractor  upon  the  same  contract. — 
Hoare  v.  Niblett,  High  Ct.,  Q.  B.  Div.,  23  April. 

International  Copyright  Act,  1886  (49  &  50  Fid,  c.  33),  sec. 
6. — Work  produced  abroad — Publication  in  this  country — Retrospective 
effect  of  Ad, — It  is  provided  by  the  International  CJopyright  Act, 
1886,  sec  6,  that  where  an  Order  in  Council  is  made  under  the 
International  CJopyright  Acts  with  respect  to  any  foreign  country, 
the  author  and  publisher  of  any  literary  or  artistic  work  first  pro- 
duced before  the  date  at  which  such  Order  comes  into  operation 
(hall  be  entitled  to  the  same  rights  and  remedies  as  if  the  said  Acts 
and  this  Act  and  the  said  Order  had  applied  to  the  said  foreign 
country  at  the  date  of  the  said  production :  provided  that  where 
any  person  has  before  the  date  of  the  publication  of  an  Order  in 
Council  lawfully  produced  any  work  in  the  United  Kingdom, 
nothing  in  this  section  shall  diminish  or  prejudice  any  rights  or 
interests  arising  from  or  in  connection  with  such  production,  which 
are  subsisting  and  valuable  at  the  said  date.  The  plaintiff,  Mayeur, 
a  French  composer,  wrote  a  musical  composition  which  was  first 
produced  by  him  at  Paris  in  November  1877,  and  by  registration 
there  he  acquired  the  copyright  of  the  piece  in  France,  but  took 
no  steps  to  acquire  such  rights  in  England.  In  March  1887  the 
defendant  purchased  the  score  of  the  music  from  a  publisher  in 
England,  and  soon  after  that  time  and  since  caused  his  band  at 
Bnghton  to  perform  the  same.  On  December  6,  1887,  an  Order 
in  Council  was  issued  for  the  purpose  of  canying  into  effect  the 
Berne  Convention,  and  a  Frenchman,  having  the  copyright  and 
sole  light  of  performance    in    his   own    country,   acquired  the 
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same  rights  in  this  coantry,  subject  to  sec.  6  above  set  out 
The  plaintiffs  sought  to  recover  damages  against  the  defendaat 
for  performing  the  musical  composition  of  the  plaintiff  Mayear, 
and  an  injunction.  Held  (by  Mr.  Justice  Smith  and  Mr.  Justice 
Grantham)  that  the  defendant  had  not  any  rights  arising  from  or 
in  connection  with  the  publication  or  performance  of  the  piece,  bat 
that  he  had  an  interest  subsisting  and  valuable  at  the  date  of  tbe 
piece,  and  was  therefore  entitled  to  judgment. — Moul  and  Mayeur 
V.  Groeningsy  High  Ct.,  Q.  B.  Div.,  24  April. 

Infant. — Guardianship — Custody  —  Religums  educaliaru — A  Pro- 
testant was  married  to  a  Roman  Catholic  woman,  and  previously  to 
their  marriage  an  agreement  was  executed  providing  that  the 
children  of  the  marriage  should  be  brought  up  in  the  Bomsa 
Catholic  faith.  In  March  1883  a  daughter  was  bom,  who  wis 
baptized  privately  by  a  Roman  Catholic  priest,  and  afterwards 
publicly  in  a  Roman  Catholic  church,  the  godfather  and  godmothers 
being  also  Roman  Catholics.  In  March  1886  the  father  died  in- 
testate at  the  house  of  his  wife's  cousin  M.,  a  Protestant^  where 
he  was  staying  with  his  wife  and  child.  The  mother  died  in 
October  1889.  M.  had  taken  care  of  the  infant  with  the  moUiers 
consent  during  nearly  the  whole  of  the  time  from  the  father's  death 
till  June  1890,  when  the  infant  was  forcibly  taken  from  her  by  C, 
the  mother's  brother,  a  Roman  Catholic,  and  sent  to  America. 
The  infant  was  s  ib^equently  brought  back  to  England  under  habeiu 
corpti'i  proceedings  which  had  been  commenced  against  C.  C.  then 
applied  to  the  Court  to  have  himself  appointe<i  guardian  of  the 
infant  in  conjunction  with  a  Roman  Catholic  bishop,  a  Roman 
Catholic  solicitor,  and  the  lady  superior  of  a  religious  home.  The 
application  was  opposed  by  the  paternal  uncle  and  M.,  Protestants, 
who  proposed  themselves  as  guardians.  Held  (by  Lords  Justices 
Lindley,  Bowen,  and  Kay)  that  there  was  no  person  who  had  any 
right  at  all  to  the  custody  of  the  child,  and  though  the  question 
of  religion  ought  not  to  be  left  out  of  consideration,  the  qneition 
of  paramount  importance  was  what  was  for  the  interest  of  the 
child,  and  that,  under  the  circumstances,  the  order  of  Mr.  JusUce 
Chitty  refusing  to  appoint  C.  and  appointing  the  paternal  uncle 
and  M.  guardians  of  the  infant,  and  giving  the  custody  of  the 
infant  to  M.  with  liberty  to  bring  her  up  as  a  Protestant,  ought  to 
be  affirmed. — Re  Violet  Nevin,  Ct.  of  App.,  24  April 

Falsehood,  Fraud,  and  Wilful  Imposition. — Inteni—Ferdid 
— [ncomistent  findings, — Upon  an  indictment  for  obtaining  food  and 
money  by  means  of  false  pretences,  the  false  pretence  alleged  being 
that  the  prisoner  was  a  bank  clerk  and  received  his  salary  once  a 
fortnight,  the  jury  found  the  following  verdict :  "  Guilty  of  obtain- 
ing food  and  money  under  false  pretences ;  but  whether  th^re  was 
any  intent  to  defraud,  the  jury  consider  there  is  not  sufficient 
evidence,  and  therefore  strongly  recommended  the  prisoner  to 
-nercy."  The  Recorder,  before  whom  the  trial  took  place,  accepted 
verdict  as  being  a  verdict  of  guilty  upon  the  authority  of  Beg. 
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T.  NaiylcT^  10  Cox  C.  C.  151,  where  it  was  beld  that  the  crime  of 
obtaining  goods  by  false  pretences  is  complete,  although,  at  the 
time  when  the  prisoner  made  the  pretence  and  obtained  the  goods, 
he  intended  to  pay  for  them  when  it  should  be  in  his  power  to  do 
sa  Upon  a  case  reserved  it  was  argued  in  support  of  the  convic- 
tion that  the  verdict  was  separable,  the  latter  portion  of  it  being 
merely  the  reasons  given  by  the  jury  for  their  recommendation  ; 
and  that,  if  it  was  not  separable,  inasmuch  as  the  falsity  of  the  pre- 
tence alleged  must  of  necessity  have  been  known  to  the  prisoner, 
the  only  possible  meaning  which  could  be  given  to  the  latter  portion 
of  the  verdict  was,  that  the  jury  considered  that  at  the  time  the 
prisoner  obtained  the  food  and  money  he  intended  at  some  future 
time  to  pay  for  the  food  a^d  repay  the  money.  Held  (by  Lord 
Chief-Jnstice,  and  Justices  Denman,  Mathew,  Charles,  and  Williams) 
that  the  verdict  was  not  separable,  and  that  inasmuch  as  the  latter 
portion  of  it  negatived  the  intent  to  defraud,  without  proof  of 
which  the  previous  portion  of  the  verdict  could  hot  have  be  found,  the 
conviction  could  not  be  supported. — Reg,  v.  Gray^  Court  of  Cr.  Cas. 
lies.,  26  April. 

Desertion. — Plea  established — Decree. — The  wife  petitioned  for  a 
divorce  on  the  grounds  of  desertion  coupled  with  adultery.  Tlie 
marriage  took  place  in  April  1875,  and  in  1876,  or  early  in  1877, 
there  was  a  temporary  separation,  which  the  petitioner  stated  to 
have  been  on  account  of  the  respondent's  intemperate  habits.  In 
1677  the  respondent,  who  was  a  hosier  at  the  date  of  the  marriage, 
finally  left  his  wife,  but  they  continued  to  correspond  for  some 
years.  In  or  about  the  year  1884  the  wife  heard  rumours  as  to 
her  husband's  mode  of  life,  and  subsequently,  in  1886,  she  went  to 
Australia,  partly  with  the  object  of  ascertaining  the  truth  of  those 
rumours,  and  partly  with  the  object  of  singing  at  concerts,  by 
which  latter  means  she  was  supporting  herself  and  child.  She 
found  he  was  living  with  a  woman,  and  had  children  by  her.  The 
wife  made  no  request  to  her  husband  to  return  to  her,  or  to  take 
her  back  to  live  with  him.  Subsequently  she  returned  to  England, 
and  eventually  instituted  this  suit,  charging  adultery  and  desertion 
in  and  since  1886.  Hdd  (by  Mr.  Justice  Jeune)  that,  although 
there  was,  in  law,  no  desertion  prior  to  1886,  yet  the  fact  of  his 
taking  up  with  another  woman  and  starting  in  another  hf  me  and 
not  contributing  anything  to  her  support^  constituted  desertion  in 
and  since  1886,  and  the  petitioner  was  entitled  to  a  decree  niid  for 
the  dissolution  of  the  marriage  upon  that  ground,  coupled  with 
adultery.— />r«(;  v.  Drew,  High  Ct.,  P.  &  D.  Div.,  27  April. 

XuLLrry. — Decree  of  New  Zealand  Court — Suhsequent  acquisition  of 
Englisli  domicile — Petition  for  variation  of  settlement — 22  ^  23 
yici,  c  61,  «.  5 — No  jurisdiction  in  English  Court — Application  rft,>- 
inissed. — ^This  was  an  application  by  Miss  Moore  (otherwise  Bull) 
for  variation  of  a  marriage  settlement,  under  unprecedented  cir- 
comstanees.  The  petitioner  obtained  a  decree  in  New  Zealand, 
declaring  her  marriage  with  the  respondent  null  and  void.    The 
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ceremony  took  plaee  in  England,  in  1884.  By  an  ante-nupUal 
settlement,  drawn  in  this  country,  the  lady  settled  certain  property 
in  this  country,  upon  trustees  resident  here ;  she  took  only  a  life 
interest  in  the  property.  Since  the  date  of  the  decree  of  nullity 
the  parties  had  abandoned  or  lost  their  domicile  in  New  Zealand, 
and  had,  it  was  suggested,  acquired  a  new  domicile  in  this  country. 
The  Court,  while  recognising  the  desirability  of  making  the  wished- 
for  variation  in  the  marriage  settlement,  hdd  (by  Mr.  Jostiee 
Jeune)  that  there  was  no  jurisdiction  in  this  Court  to  entertain  the 
application.  The  section  of  the  Act  of  1869,  under  which  the 
motion  was  made,  must  be  read  in  conjunction  with  sec.  45  of  the 
first  Divorce  Act  (20  &  21  Vict.  c.  85),  and  the  "final  decree  of 
nullity  "  therein  referred  to  must  be  taken  to  refer  only  to  a  decree 
of  the  English,  and  not  to  a  decree  of  any  other  CourL  The 
application  must  therefore  be  dismissed. — Moore  (falsely  called 
Bull)  V.  Bull,  High  Ct,  P.  &  D.  Div.,  28  April 

Company. — Shareholder — Misrepreseniatian — Resdsdon  of  conirad 
— Acquiescence, — ^The  prospectus  of  a  company  contained  a  state- 
ment, which  was  in  fact  untrue,  and  on  which  £.  relied  in  applying 
for  shares  in  the  company,  that  certain  pennons  were  members  of  a 
council  of  administration  from  which  the  board  of  directors  would 
be  chosen.  Upon  discovering  the  untruth  of  this  statement,  K  gave 
notice  of  motion  to  remove  his  name  from  the  register  of  share- 
holders. Subiequently  to  the  notice  of  motion,  K  attended  a 
meeting  of  the  company,  but  he  did  not  vote  or  take  part  in  the 
proceedings,  and  left  before  the  discussion  commenced.  He  also 
wrote  to  the  secretary  of  the  company  asking  the  price  at  which 
the  shares  were  then  quoted.  Held  (by  Mr.  Justice  Kekewich) 
that  Mr.  K  had  not  acted  as  a  shareholder  towards  the  company, 
or  done  any  act  inconsistent  with  his  repudiation  of  the  shares, 
and  that  his  name  must  be  removed  from  the  register. — Be  Me^o- 
polUan  Coal  Consumers  Associaiion;  Ex  parte  EdtoardSy  High  Ct, 
Ch.  Div.,  30  April. 

Ship. — Collision — Biver  Thames — BuUs  and  hyeAaws  for  wm^aim 
of  the  Thames,  Art,  24. — The  steamship  A.  had  come  up  the  Thames 
on  the  flood  tide,  and  having  received  orders  to  bring  up  at  some 
buoys,  was  about  to  turn  head  down.  Her  whistle  was  sounded, 
and  her  helm  was  ported,  and  her  anchor  let  go  to  help  her  in 
swinging  round  While  she  was  still  across  the  river,  heading 
towards  the  north  shore,  the  steamship  B,  />.,  which  had  been 
following  her  up  the  river,  came  up,  and  although  those  on  board 
her  saw  that  the  A,  was  doing  nothing  to  keep  out  of  her  way  in 
accordance  with  Art.  24  of  the  Thames  Rules  and  Bye-laws,  she 
kept  on  her  course,  and  a  collision  ensued.  Held  (affirming  Court 
of  Appeal)  that  both  vessels  were  to  blame. — The  Biter  Venceni, 
House  of  Lords,  30  April. 

Landlord  and  Tenant.— On^yfoZ  defeei—Liabilify  of  tenant- 
In  1886  the  plainti£fB  leased  a  house  and  premises  for  seven  years 
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to  the  defendant  T.,  who  covenanted  generally  to  keep  the  premises 
in  good  and  sufficient  repair.  In  1889  the  defendant  O.  became 
bound  to  perform  this  covenant  by  taking  an  assignment  of  the 
lease,  and  entering  thereunder.  The  drainage  system  on  the  said 
house  and  premises  had  been  defective  from  the  first,  and  the 
drains  were  out  of  repair  at  the  date  of  the  lease.  In  1890  the 
local  authority  interfered  by  their  sanitary  inspector,  and  ordered 
repairs,  which  the  defendant  6.  refused  to  carry  out,  with  the 
result  that  the  plaintiffs  were  themselves  compelled  to  repair  the 
drains,  which  they  did,  at  the  same  time  rectifying  the  whole 
system,  and  adding  some  modern  improvements.  The  plaintiffs 
brought  this  action  to  recover  the  expenses  to  which  they  had  been 
pnt,  and  for  damages ;  and  judgment  was  reserved  on  the  question, 
whether  under  the  covenant  the  defendant  G.  was  liable  for  the 
expense,  not  only  of  repairing  the  drains,  but  also  of  rectifying  the 
system.  Held  (by  Mr.  Justice  Smith)  that  the  defendant  G.  was 
not  liablo  for  the  expense  of  improving  and  remodelling  the  system 
of  drainage,  but  only  for  that  to  which  the  plaintiffs  had  been  put 
in  doing  the  actual  repairs.  Judgment  for  plaintiffs  to  that  extent. 
—The  Planet  BuUding  Society  v.  Turnham  and  OrellieTy  High  Ct., 
Q.  B.  Div.,  4  May. 

Divorce  Practice. — Queen's  Proctor's  intervention — Deeru  nisi 
obtained  by  conspiracy  of  petitioner  and  co-respondent  —  Order  far 
Queen's  Proct&i's  costs  against  co-resjtondent  as  well  as  petitioner, — 
In  this  case  the  husband  had  obtained  a  decree  nisi  on  the  ground 
of  his  wife's  adultery  with  the  co-respondent.  The  Queen's  Proctor 
thereupon  intervened,  alleging  that  the  decree  had  been  obtained 
by  ¥rithholding  material  facts  from  the  Court,  such  facts  being 
(inter  alia)  that  the  petitioner  and  co-respondent  had  conspired  to 
bring  about  the  alleged  adultery  between  the  latter  and  the 
respondent  The  co-respondent  was  serve!  with  a  copy  of  the 
Queen's  Proctor's  plea,  but  filed  no  answer  thereto,  and  was  not 
represented  at  the  hearing.  The  petitioner  appeared  in  person 
and  conducted  his  own  case  up  to  the  point  when  he  should  have 
presented  himself  for  cross-examination,  when  he  failed  to  put  in 
an  appearance,  and  sent  a  letter  to  the  judge  saying  he  was  too 
anweU  to  attend.  Evidence  was  then  given  that  he  had  been  seen 
that  day  in  and  about  the  precincts  of  the  Law  Courts,  and 
judgment  was  delivered  in  favour  of  the  Queen's  Proctor,  tiie 
decree  nisi  being  rescinded,  and  the  petition  dismissed;  the 
petitioner  being  ordered  to  pay  the  costs  of  the  Queen's  Proctor's 
intervention.  Thereupon,  counsel  for  the  Queen'  Proctor  asked 
for  an  order  also  against  the  co-respondent,  azainst  whom  the 
Court  had  found  the  plea  of  conspiracy  proved.  Held  (by  Mr. 
Justice  Henn  Collins)  that  this  case  was  distinguishable  from  that 
of  Blackhall  v.  Blackhall  and  Clarke  (13  P.  Div.  94),  upon  the 
ground  that  in  that  case  the  co-respondent  was  dismissed  from  the 
suit  at  the  time  the  decree  was  pronounced,  whereas,  in  the  present 
instance,  the  co-respondent  still  remained  "  a  party "  to  the  pro- 
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ceedings,  and  was,  in  fact,  duly  served  with  a  copy  of  the  Qaeen's 
Proctor's  plea.  The  Court  therefore  ordered  him  to  pay  the  costs 
incurred  by  the  Queen's  Proctor  upon  this  intervention. — Taplen  v. 
Taplen  and  Cowen  {the  Queen's  Proctor  showing  cause\  Hign  Ct, 
P.  &  D.  Div.,  5  May. 

Slander. — Privileged  communication — Intimation  by  host  of  sus- 
picions concerning  acts  of  guesfs  servant — No  evidence  of  malice- 
Moral  or  social  duty  of  host  to  convey  information, — During  a  ipart  oi 
the  year  1890  the  plaintiff  was  valet  to  S.,  who  had  received,  when 
the  plaintiff  entered  his  service,  a  two  years'  character  from  one 
person  and  a  year's  reference  from  another  person.  WhDst  on  a 
visit  to  Edinburgh  with  S.,  the  plaintiff  stayed  at  the  W.  Hotel, 
and  on  leaving  there  they  went  direct  to  Newcastle-upon-Tyne.  On 
the  morning  of  their  departure  from  the  latter  town  to  Manchester, 
a  letter  was  received  from  the  Chief  Constable  of  Edinburgh  by  the 
Chief  Constable  of  Newcastle-upon-Tyne,  informing  the  latter  that 
a  lady's  gold  watch  and  chain  had  been  stolen  from  a  bedroom  at 
the  W.  Hotel  on  the  same  corridor  as  that  on  which  the  plaintiffs 
bedroom  was  located.  Although  suspicion  was  conveyed  in  the 
letter  that  the  plaintiff  might  be  the  person  who  stole  these  articles 
caution  was  advised  with  respect  to  making  inquiries  so  as  not  Xc 
injure  the  plaintiff,  as  there  was  no  evidence  against  him.  The 
Chief  Constable  showed  the  letter  to  the  defendant,  the  Mayor  oi 
Newcastle-upon-Tyne,  who,  before  driving  S.  from  the  Mansioi 
House  to  the  railway  station,  called  him  into  a  private  room,  and 
made  the  communication  to  him  which  he  had  received  from  th< 
Chief  Constable.  The  defendant  did  not  say  or  intimate  that  the 
plaintiff  had  stolen  the  watch  and  chain,  but  he  merely  stated  that 
the  Edinburgh  police  suspected  the  plaintiff  of  having  done  so 
Shortly  after  S.'s  arrival  in  London  he  dismissed  the  plaintiff.  Oc 
the  plaintiff  bringing  the  present  action  for  s'ander  against  the 
defendant,  8.  in  his  evidence,  which  was  taken  on  commissioi 
before  he  left  for  America,  said  that  his  reason  for  dismissing  thi 
plaintiff  was  what  the  defendant  had  told  him.  At  the  trial,  ai 
Lee<is,  of  the  action  on  the  9th  and  11th  August  1890,  the  defend 
ant  claimed  that  his  communication  was  privileged ;  but  Wills,  J., 
took  a  different  view,  and  there  was  a  verdict  for  the  plain 
tiff,  damages  £250.  The  defendant  applied  that  judgment  migbi 
be  entered  for  him  or  for  a  new  trial,  on  appeal  from  the  verdict 
and  judgment  obtained  by  the  plaintiff.  Held  (by  Lords  Justices 
Lindley  and  Kay,  Lord  Justice  Lopes  dissenting)  that  it  was  the 
defendant's  moral  or  social,  although  not  his  legal,  duty  to  comma 
nicate  the  information  he  had  received  to  S. ;  that  the  defendant 
had  acted  bond  fide  in  the  matter ;  that  the  occasion  was  privil^ed : 
and  that  there  was  no  evidence  of  malice;  that  the  case  oughi 
therefore  to  have  been  withdrawn  from  the  jury,  and  judgment 
given  for  the  defendant ;  and  that  judgment  must  accoi^dingly  be 
entered  for  the  defendant,  with  costs.  Lord  Justice  Lopes  con- 
sidered that  the  defendant  in  so  acting  was  not  discharging  anj 
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duty,  social  or  moral ;  but  that  it  was  an  ofScious  and  uncallod-for 
act  on  his  part,  and  that  therefore  the  occasion  was  not  privileged. 
—Siuart  v.  Bell,  Ct  of  App.,  5  May. 

Infant's  Marriage  Settlement. — Covemmt  to  settle  after-acquired 
property — Infants*  Marriage  Settlement  Act  (18  4"  19  Vict,  c,  43),  sec.  1. 
— By  a  settlement  dated  the  3rd  October  1883,  made  in  pursuance 
of  the  Infants'  Marriage  Settlement  Act,  in  consideration  of  the 
marriage  between  a  husband  and  wife  who  was  an  infant^  certain 
funds,  therein  called  the  wife's  trust  fund,  were  assigned  by  the 
wife  to  trustees  upon  trust,  to  pay  the  income  to  the  wife  for  life 
for  her  separate  use,  without  power  of  anticipation ;  and  after  her 
death  upon  trust,  as  to  the  income,  for  the  benefit  of  the  husband, 
as  therein  mentioned,  for  life,  or  until  he  should  become  bankrupt 
or  alienate  the  same,  and  with  provisions  for  the  benefit  of  the 
husband  and  children  of  the  marriage  in  case  of  such  bankruptcy 
or  alienation  ;  and  after  the  death  of  the  survivor  of  the  husband 
and  wife  upon  trust,  as  to  the  capital  and  income  of  the  wife's  trust 
fund,  for  the  children  or  remote  issue  of  the  marriage  as  the  wife 
should,  whether  covert  or  sole,  by  deed  or  will  appoint,  and,  in 
default  of  such  appointment,  in  trust  for  the  children  of  the 
marriage  who,  being  sons,  should  attain  twenty-one,  or,  being 
daughters,  should  attain  that  age  or  marry,  in  equal  shares.  And 
it  was  thereby  agreed,  and  each  of  them,  the  husband  and  wife, 
thereby  covenanted  with  the  trustees,  that  if,  besides  the  funds 
thereinbefore  assigned  by  the  wife,  she  then  was,  or  if  at  any  time 
or  times  during  the  intended  coverture  she,  or  the  husband  in  her 
rights  should  become  entitled,  in  any  manner  and  for  any  estate  or 
interest,  to  any  real  or  personal  property  of  the  value  of  £100  or 
upvrards  at  one  time,  and  from  one  and  the  same  source  (except 
certain  specified  property  which  it  was  thereby  agreed  should 
belong  to  the  wife  for  her  separate  use),  then  the  husband  and  wife 
and  all  other  necessary  parties  should,  at  the  cost  of  the  trust  estate, 
80  soon  as  might  be,  and  to  the  satisfaction  of  the  trustees,  convey 
such  real  or  personal  property  to  the  trustees  upon  trust,  to  sell, 
call  in,  and  convert,  and  to  stand  possessed  of  the  proceeds  upon 
the  trusts  thereinbefore  declared  concerning  the  wife's  trust  fund, 
or  as  near  thereto  as  circumstances  would  admit  The  marriage 
was  solemnised  on  the  24th  October  1883,  and  the  wife  attained 
twenty-one  on  the  28th  January  1886.  There  were  four  children 
of  the  marriage.  The  wife's  mother  died  on  the  2nd  July  1888, 
having  by  her  will,  dated  the  25th  April  1876,  bequeathed  to  the 
wife  a  legacy  of  £1900  and  a  share  of  residue  amounting  to  £2070, 
198.  6d.,  wluch  moneys  were  paid  over  by  the  mother's  executor  to 
the  trustees  of  the  marriage  settlement  on  the  23rd  January  1889, 
without  any  intervention  on  the  part  of  the  wife,  who,  on  the  16th 
December  1890,  gave  a  notice  to  the  trustees  repudiating  her  con- 
sent to  settle  the  after-acquired  property,  and  claiming  to  have  the 
moneys  paid  over  to  her  by  the  trustees  of  the  settlement.  The 
trustees  thereupon  took  out  a  summons  for  the  determination  of 
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the  question  whether  the  wife  was  bound  by  her  covenant  contained 
in  the  marriage  settlement,  and  whether  the  trustees  should  refund 
to  her  the  moneys  paid  over  to  them.  It  was  contended  on  behalf 
of  the  wife  that  the  words  of  the  Infants'  Marriage  Settlement  Act, 
that  it  should  be  lawful  for  every  infant  in  contemplation  of 
marriage,  with  the  sanction  of  the  Court  of  Chancery,  to  make  a 
'*  binding  settlement,  or  contract  for  a  settlement,  of  all  or  any  part 
of  his  or  her  property  over  which  he  or  she  has  any  power  o( 
appointment,  whether  in  possession,  reversion,  remainder,  or 
expectancy,"  did  not  include  such  a  hope  of  an  expectation  as  the 
wife  might  have  had  of  obtaining  any  property  unaer  her  mother'fl 
will.  Hdd  (by  Mr.  Justice  North)  that  the  wife's  after-acquired 
property  came  within  words  of  the  Infants*  Marriage  Settlement 
Act,  and  was  therefore  bound  by  the  covenant  to  settle  such  pro 
perty  contained  in  her  marriage  settlement. — Re  Johnson's  Setilrmeni 
Trusts;  Moore  v.  Johnson,  High  Ct,  Ch.  Div.  7  May. 

Nuisance. — Waterworks  company — Statutory  undertaking — Noin 
and  vibratwn  causedby  working  of  pumps — Injunction — Negligence, — ^Th< 
plaintiff  was  the  occupier  of  a  villa  and  garden  adjoining  a  piece  ol 
land  fronting  the  river  Thames.  The  defendants,  being  a  companj 
with  statutory  powers,  on  the  6th  October  1890  commenced  sink 
ing  a  shaft  on  the  said  piece  of  land  in  order  to  construct  a  tunne 
under  the  bed  of  the  river  for  the  purpose  of  laying  pipes  ii 
connection  with  their  statutory  undertaking.  In  order  to  sink  th< 
shaft,  it  was  necessary  to  keep  the  excavation  clear  of  water  whicl 
accumulated  from  natural  springs,  and  the  defendants  at  the  com 
mencement  of  their  operations  used  for  that  purpose  certain  steam 
lift  pumps,  which  caused  great  noise  and  vibration.  The  plaiotif 
made  repeated  complaints  to  the  defendants,  and  ultimately,  on  th< 
20th  October,  issued  a  writ  for  an  injunction  and  damages.  On  th( 
22nd  October  the  defendants  substituted  centrifugal  pumps  for  th( 
steam-lift  pumps.  The  result  of  using  the  centnfueal  pumps  wa 
to  diminish  the  nuisanca  The  plaintiff  contended  mat  the  defend 
ants  ought  to  have  used  centrifugal  pumps  in  the  first  instance,  « 
as  to  conduct  their  operations  with  the  least  possible  injury  to  tb 
plaintiff;  and  the  defendants,  on  the  other  hand,  contended  tha 
the  steam-lift  pumps  were  more  suitable,  and  usually  employed  fo 
such  operations,  and  that  they  were  not  bound  to  use  centrifuga 
pumps.  Held  (by  Mr.  Justice  Williams)  that  the  defendants  Ver( 
not  restricted  to  the  use  of  such  machinery  as  was  absolutely  necei 
sary  for  the  purposes  of  their  undertaking,  and  that  in  the  abseno 
of  negligence  no  action  lay  against  the  defendants. — Harrison  t 
Southwark  and  Fatixhall  JFaieinvorks  Company ,  High  Ct,  Ch.  Div. 
11  May. 

Trade  Mark — JFords  not  in  common  use — ConMnatian  of  word, 
in  common  use— Patents,  Designs,  and  Trade  Marks  Ad  1883,  sec  64 
— The  plaintiffs  were  the  registered  owners  of  a  trade  mark  con 
sisting  of  the  words  "  Pirie's  Parchment  Bank."    Their  applicatioi 
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for  r^stntion  contained  a  disclaimer  in  the  following^ terms: 
"The  applicants  do  not  claim  any  right  to  the  exclusive  use  of 
either  the  word  'parchment'  or  the  word  'bank'  appearing  in 
connection  with  this  mark/'  On  an  application  by  the  plaintiffs  for 
an  injunction  to  restrain  the  defendants  from  infringing  the  trade 
mark,  and  on  an  application  by  the  defendants  to  remove  the  plaintiffs' 
trade  mark  from  the  register — Held  (by  Mr.  Justice  Williams)  that 
the  words  '*  parchment "  and  "  bank  "  being  each  admittedly  words  in 
common  use,  a  combination  consisting  of  the  two  could  not  be 
registered  as  a  trade  mark  under  sec.  64  of  the  Patents,  Designs, 
and  Trade  Marks  Act  1883,  that  the  plaintifis'  trade  mark  could 
not  be  supported  as  a  ''  brand : "  therefore,  that  the  injunction 
must  be  refused,  and  that  the  trade  mark  claimed  by  the  plaintiffs 
must  be  removed  from  the  register.— Ptrte  <&  Sans  v.  OoodaU  ds  Sons, 
High  Ct,  Ch.  Div.,  11  May. 

Trade  Mark — Injunction — Name  of  place. — The  respondents 
and  their  predecessors  had  carried  on  a  business  as  brewers  for 
about  a  hundred  years  at  Stone  in  Staffordshire,  and  they  sold  ale 
vbich  had  become  well  known  in  the  nwrket  as  ''  Stone  Ale,"  and 
they  had  regustered  the  words  **  Stone  Ale  "  as  a  trade  mark.  The 
appellant  bmlt  a  brewery  at  Stone,  and  proposed  to  sell  his  ale  as 
'*  liL's  Stone  Ale."  Held  that  the  respondents  were  entitled  to  an 
iujunction  to  restrain  the  sale  under  the  name  of  "  Stone  Ale." — 
Montgomery  v.  Hurnison^  House  of  Lords,  12  May. 

Fishery. — Non-tidal  navigaUe  nver — Ovmership  of  soil — Exclusive 
right  to  fishery — Public  user — Right  of  puUic  to  fish. — ^Plaintiff  claimed 
to  be  the  owner  of  a  several  fishery  in  the  Thames  at  Maidenhead, 
and  the  owner  of  the  soil  of  the  river.  The  defendant  had  fished 
within  the  limits  of  the  alleged  fishery,  and  moored  punts  in  or  upon 
the  soil.  The  plaintiff  claimed  an  injunction  to  restrain  these  acts. 
The  defendant  justified  his  acts  on  the  grounds  that  (I)  the  public 
had  an  absolute  right  to  fish  in  the  river  Thames  as  a  public  and 
common  navigable  river ;  that  they  had  acquired  the  right  to  fish  in 
the  place  in  question  by  sixty  years'  user ;  that  the  defendant  was 
entitled  to  fish  as  a  holder  of  a  licence  from  the  Thames  Conservancy. 
He  farther  denied  the  plaintiff's  title  both  to  the  fishery  and  the 
soil  The  plaintiff  went  into  evidence,  tracing  her  title  to  the  lands 
on  the  bank  of  the  river,  and  to  the  soil  thereof,  and  the  fishery  for 
seven  hundred  years,  with  the  exception  of  a  gap  from  some  time 
in  the  reign  of  Charles  I.,  when  the  manor  of  Bray,  of  which  the 
land  and  fishery  in  question  were  part,  passed  from  the  Crown  into 
private  hands,  till  1748 ;  and  the  Court  held  that  she  had  established 
her  title  for  this  time.  On  the  other  hand,  the  defendant  gave 
evidence  of  the  public  generally  having  fished  without  interference 
for  forty  or  fifty  years.  Heldy  that  the  evidence  did  not  establish 
any  fishing  by  the  public  as  of  right,  and  that  such  user  as  was 
proved  woidd  be  presumed  to  be  by  the  permission  of  the  owners 
and  not  to  raise  a  right  against  them ;  that  the  alleged  right  for  the 
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public  to  fish  in  a  river  where  private  owners  have  a  title  to 
soil  is  unknown  to  the  law  and  could  not  be  acquired  by  presc 
tion ;  that,  even  if  such  a  right  had  been  exercised,  its  non4 
character  would  prevent  the  Court  from  finding  a  legal  origin  f< 
by  presuming  a  lost  grant,  or  abandonment  of  the  private  r 
which  would  be  equivalent  thereto,  during  the  gap  for  which 
title  was  not  known ;  that  the  Thames  Conservancy  had  no  p< 
under  their  Acts  to  interfere  with  private  rights  to  fish,  and  1 
licence  in  no  way  professed  to  do  so.  A  perpetual  injunction 
granted  as  claimed. — Smith  v.  Andrews,  Ch.  Div.,  12  May. 

Will. — Property  in  a  specified  fmeign  country — Exclusion — Inte 
as  to  all  property  not  in  unll — Administration  to  next  of  kin.— 
testatrix,  a  widow,  died  in  England,  December  24,  1890.  She 
a  will,  formerly  made  by  her  when  residing  in  the  United  Stat 
America,  by  which,  after  revoking  all  former  wills,  she,  "  foi 
purpose  of  disposing  of  my  real  estate  and  personal  property 
ated  or  invested  in  the  United  States  of  America,  and  expr 
limiting  the  operation  of  this  instrument  to  my  said  Ame] 
property,"  appointed  two  executors  in  America  to  carry  out 
bequests  in  the  said  will.  The  executors  duly  proved  the  wi 
the  register  office  for  such  purpose  at  Philadelphia.  The  dau^ 
and  only  next-of-kin  of  the  deceased  now  moved  the  Coui 
decree  letters  of  administration,  as  upon  an  intestacy,  of  all  proj 
of  the  deceased,  other  than  that  dealt  with  by  the  wilL 
executors  assented.  The  Court  (Mr.  Justice  Jeune),  in  grai 
the  application — Held  that  this  was  analogous  to  the  practice  o 
Consistory  Courts  of  the  Provinces  of  Canterbury  and  York,  v 
wills  dealing  exclusively  with  property  in  the  one  province 
not  admitted  to  probate  in  the  other  province,  and  viu  verses 
Court  also  referred  to  Williams  on  Executors,  where  that  pn 
was  commented  on  and  recognised. — In  the  Goods  of  Mary  Elu 
Mann  deceased,  High  Ct.,  P.  &  D.  Div.,  12  May. 

Mortgage.  —  Valuation  —  Valuers  —  Negligence  —  Loss  —  ^ 
against  valuers — Contractual  relation, — A  firm  of  valuers  was 
ployed  to  value  certain  property  with  a  view  to  its  being  oi 
as  a  mortgage  security.  The  v^uers  were  suggested  by  a  fii 
solicitors  who  were  to  find  a  mortgagee,  it  being  understood, 
by  the  valuers  and  the  solicitors,  that  the  valuation  was  to  be 
on  behalf  of  the  intended  mortgagee.  The  plaintiff,  who  \ 
client  of  the  solicitors,  became  the  mortgagee,  as  all  parties  ii 
stood,  on  the  faith  of  the  valuation  being  made  by  the  valu4 
her  advisers.  The  valuation  was  not,  in  the  opinion  oi 
Court,  conducted  with  due  skill  and  care,  and  the  security  ti 
out  gready  insufficient.  The  plaintiff  brought  an  action  for  dax 
against  the  valuers  and  the  solicitors  for  negligence  and  brea 
duty.  As  against  the  solicitors,  it  appeared  that  they  were  i 
that  there  had  been  in  previous  dealings  with  the  property 
striking  differences  in  the  prices  paid  for  it,  but  that  the  soli 
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having  called  the  attention  of  the  valuers  to  this  fact  the  valuers 
adhered  to  their  valuation,  and  the  solicitors  had  not  told  the 
plaintiff  of  the  difference  in  prices.  It  was  decided  hy  Mr.  Justice 
Romer  that,  as  the  solicitors  knew  that  the  plaintiff  relied  upon 
the  valuation  and  would  be  guided  by  it,  no  negligence  had  been 
shown  by  the  solicitors,  and  the  plaintiff  had  no  claim  against  them. 
As  regarded  the  valuers,  his  Lordship  decided  that  there  being  a 
contractual  relation  between  them  and  the  plaintiff,  they  were 
liable  in  damages  by  reason  of  their  not  having  used  due  skill  and 
care.  His  Lordship  further  decided  that,  in  the  absence  of  any 
contractual  relation  between  the  valuers  and  plaintiff,  i.e,,  if  the 
plaintiff  had  been  in  a  legal  sense  a  stranger  to  the  valuers,  the 
action  could  not  have  succeeded  against  them  except  as  an  action  of 
deceit,  in  which  case,  after  the  decision  of  the  House  of  Lords  in 
Derry  v.  Peek  (14  App.  Cas.  337),  it  would  have  been  necessary  to 
show  fraud ;  nor,  in  the  absence  of  fraud  and  of  contractual  relation, 
would  the  valuers  have  been  liable  on  the  ground  of  having  invited 
the  plaintiff  to  act  upon  their  valuation.  The  valuers  appealed. 
Held  (by  Lords  Justices  Lindley,  Lopes,  and  Kay)  that  the  true 
inference  to  be  drawn  from  the  evidence,  apart  from  an  admission 
contained  in  the  pleadings,  was  that  the  valuers  were  actually 
employed  by  the  plaintiff :  and  that,  as  they  had  been  negligent  in 
the  performance  of  the  work  undertaken,  they  were  liable  to  the 
plaintiff  for  the  damages  caused  by  such  negligence. — Schoks  v.  Brook, 
Ct.  of  App.,  14  May. 

Company. — Winding-up — Calls — Agreement  to  pay  unpaid  capital 

by  instalments  at  fixed  dates — Right  of  liquidator  to  immediate  call 

for  whole  amount  unpaid — Companies  Act  1862,  sees,  7,  101,  102. — 

By  an  agreement  made  on  the  reconstruction  of  a  company  it  was 

provided  that,  as  part  of  the  consideration  for  the  sale  of  the  assets 

of  the  old  company  to  the  new  company,  the  new  company  should 

allot  to  the  shareholders  of  the  old  company  shares  in  proportion  to 

their  shares  in  the  old  company,  with  certain  sums  credited  as  having 

been  paid  up  thereon,  and  that  the  sums  remaining  to  be  paid  on 

such  shares  should  be  payable  by  the  shareholders  to  the  new 

company  at  certain  fixed  dates,  of  which  the  last  two  were  the  1st 

Aug.  1891  and  the  1st  Feb.  1892.     The  agreement  was  confirmed 

by  resolutions  of  the  old  company ;  and,  in  response  to  a  circular 

by  the  new   company,   inviting  applications  for  shares  on   die 

terms  of  the  agreement,   the  defendants  applied  for  and  were 

allotted  shares.      The  memorandum  of  association   of  the  new 

company  stated  that  one  of  the  objects  of  the  companv  was  to  carry 

out  the  agreement,  and  it  was  adopted  and  scheduled  in  full  in  the 

articles.    A  compulsory  winding-up  order  had  been  made  against 

the  new  company.     On  an  application  by  the  official  liquidator  for 

an  order  calling  up  at  once  all  the  instalments  remaining  unpaid  on 

the  shares— JSWei  (by  Mr.  Justice  Kekewich)  that  the  agreement 

was  at  an  end  upon  the  winding-up  order  being  made,  and  that  the 

shareholders  were  liable  to  pay  up  at  once  all  sums  remaining  due 
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on  the  shares. — lit:  Cordova  Union  Onid  Company  Limited^  High  Ct, 
Ch.  Div.,  14  May. 

CoMPAKY.— Transfer  of  skares-^InehoaU  /t/fe— Pwri<i«.— Part  of 
the  residuary  estate  of  a  testator  had  been  invested  by  R,  one  of 
the  executors  and  trustees,  in  his  own  name,  in  the  sham  of  a 
company.  The  company's  articles  provided  that  no  person  should 
exercise  any  rights  of  a  shareholder  nntQ  he  had  been  r^tered; 
that  every  transfer  of  a  share  not  affected  by  operation  of  law 
should  be  made  in  such  form  as  the  directors  sJiould  from  time  to 
time  approve.  The  directors  had  fourteen  days  within  which  to 
approve  of  or  decline  a  proposed  transfen^.  B.  fraudulently  de- 
posited the  certificates  of  the  shares  with  the  defendants*  baiik  to 
secure  his  own  debt^  together  with  a  transfer  which  was  in  blank 
as  to  the  names  of  the  transferees  and  the  numbers  of  the  shares. 
On  July  19,  1889,  the  defendants  filled  in  the  names  of  some  pro- 
posed transferees,  and  left  the  transfer  with  the  company  for 
registration.  On  July  20  the  plaintiffs,  who  were  the  benefidsnes 
under  the  will,  served  the  company  with  notice  of  their  piior 
equitable  claim,  the  company  not  then  having  registered  or  ap- 
proved the  transfer.  The  company  never  approved  of  or  roistered 
the  transfer.  Held  (by  Mr.  Justice  Eomer),  that  the  company 
having  a  right  under  their  articles,  whicli  they  had  exercised,  of 
refusing  to  register  the  transfer,  the  prior  equitable  title  of  the 
plaintiffs  to  the  shares  prevailed  over  that  of  the  defendant  bank. 
As  between  two  persons  claiming  title  to  shares  in  such  a  com- 
pany, which  shares  are  registered  in  the  name  of  a  third  party, 
the  prior  right  prevails  unless  the  claimant  second  in  point  d 
time  can  show  that,  as  between  himself  and  the  company,  before 
the  company  received  notice  of  the  claim  of  the  first  claimant^  he 
has  been  clothed  with  the  full  position  of  a  shareholder ;  or,  at  any 
rate,  that  all  the  formalities  have  been  complied  with,  or  thst 
nothing  more  than  some  ministerial  act  which,  as  between  the 
company  and  himself,  the  company  could  not  refuse  to  do  forth- 
with is  required,  so  that  as  between  tJie  company  and  himself  he 
may  be  said  to  have  a  present  absolute  right  to  be  registered  before 
the  company  have  notice  of  a  better  title. — Moore  v.  The  Ncrth- 
fresUm  Bafd',  High  Ct„  Ch.  Div. 
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Scottish  JPrivate  Bill  Procedure. — The  good  old  annual 
custom  of  abandoning  the  Private  Bill  Procedure  (Scotland) 
Bill  took  place  in  the  House  of  Commons  one  night  last 
month,  with  the  usual  quaint  ceremonial  We  understand 
that  it  is  not  proposed  to  introduce  any  new  features  into 
the  ceremony  of  abandonment  next  year.  Precisely  the  same 
formula  will  be  observed  as  in  previous  sessions.  Some  say 
that  public  interest  in  the  annual  abandonment  has  died  out 
as  the  novelty  of  the  proceeding  has  worn  off  with  years. 
But  this  seems  open  to  doubt  In  any  case,  we  do  not  share 
the  views  of  those  scoffers  who  see  anything  ridiculous  or 
farcical  in  the  ceremony ;  and  the  quaint  fictio  juris,  of 
reluctance  and  lack  of  time,  strikes  us  as  both  interesting  and 
attractive. 

Time-about  Judgments, — ^When  a  judge  draws  back  for  an 
instant  the  curtain  which  veils  the  principles  that  guide  the 
secret  deliberations  of  the  Bench,  it  behoves  lawyers  to  listen 
and  mark.  The  conscientious  counsellor,  when  advising  a 
client  on  the  probabilities  of  success  in  proposed  litigation, 
will  do  well  hereafter  to  have  in  view  the  following  im- 
portant dictum  of  the  President  of  one  of  the  Divisions  of  the 
Court  of  Session.     In  a  case  last  month,  a  question  arose  as 
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to  awarding  expenses  where,  at  a  discussion  of  issues 
vancy  also  had  been  raised.  Counsel,  by  way  of  h 
things,  stated  that  in  similar  circumstances  their  lordsh 
"  the  other  Division "  are  in  use  to  grant  expenses, 
judge  at  once  interposed  that  on  such  a  point  the  rule 
co-ordinate  Court  was  not  binding  on  them.  "  No,"  sa 
lordship  in  the  chair ;  "  this  is  matter  entirely  within  01 
cretion."  Then,  with  captivating  candour  and  nam 
added :  "  Sometimes  we  just  decide  a  case  am  way,  and 
times  we  decide  it  the  other  way  !  "  Could  anything  be 
frank  ? 

Cross-examining  the  Bar. — We  have  heard  modem 
mentary  candidates  lament  the  good  old  days  before  he 
with  all  its  refinements,  ever  was.  Then  a  man,  if  h 
but  watchfulness  and.  agility  enough  to  dodge  the  m 
might  deliver  a  set  speech  precisely  as  it  had  been  cod 
and  rehearsed.  Now  it  is  otherwise ;  for,  when  your 
is  thrilling  you  about  the  great  fundamental  princip 
liberty,  in  defence  of  which  glorified  ancestors  broke 
and  shed  blood,  your  voter  will  irrelevantly  interrup 
about  oleo- margarine  or  divorce -court  disclosures.  Y 
lightened  electors  are  not  the  only  sinners  in  this  directi( 
are  would-be  members  of  parliament  the  only  sufiferen 
the  Attorney-General  has  declared,  and  so  we  all  kno?j 
a  banquet  to  the  English  judges  at  the  Mansion  Hon 
other  day.  Sir  Eichard  Webster  replied  to  the  toa^t 
Bar.  In  the  course  of  that  reply  he  remarked  that  h 
been  reading  recently  speeches  of  Attorneys -General  : 
past,  and  had  noticed  that  to  a  great  extent  their  argu 
were  permitted  to  proceed  without  interruption.  No 
said,  it  was  very  diflferent.  A  distinguished  member  < 
present  Bench  had  told  him,  not  many  years  ago,  that  th 
advocate  was  no  longer  the  man  who  prepared  th( 
oration,  but  he  who  could  best  meet  the  cross-examinat 
the  Bench.  And,  after  all,  it  needs  no  ghost  risen  froi 
dead  to  tell  us  this.  Cicero  would  be  a  very  small  n 
our  Courts  to-day,  and,  in  the  estimation  of  our  judges,  n 
at  all     He  would  be  advised  to  confine  the  display 
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talents  to  a  debating  society — or  to  a  pulpit,  where  alone  in 
all  this  weary  combative  world  you  may  have  it  your  own 
way  without  question.  With  some  tribunals  cross-examination 
of  counsel  or  agent,  as  the  case  may  be,  is  the  only  recognised 
mode  of  triaL  In  so  far  as  it  is  followed  in  order  to  clear  up 
obscurity,  or  to  sweep  away  wordiness  and  irrelevance,  the 
process  is  an  improvement;  but  when  it  is  practised  from 
mere  impatience  or  querulousness,  or  to  display  to  bystanders 
the  acumen  of  the  cross-examiner  (motives  by  no  means 
unknown),  it  is  extremely  objectionable,  "  and  shows  a  pitiful 
ambition  in  the  —  ! "  The  quotation  might  sound  rude. 

* 

The  Baccarat  Slander  Case. — Sir  William  Gordon-Cumming 
has,  through  the  instrumentality  of  that  infallible  institution 
the  British  Jury,  failed  in  his  attempt  to  recover  damages 
against  his  hospitable  entertainers  and  certain  of  their  select 
circle.  He  has  eiIso,  through  the  operation  of  martial  law, 
been  removed  from  the  Army  List.  As  to  the  former  of  these 
turns  of  fortune's  wheel,  Sir  William  does  not,  it  is  said, 
intend  to  move  for  a  new  trial.  No  doubt  in  this  he  is  well 
advised.  The  summing-up  of  the  judge  in  the  case  did  not 
strictly  amount  to  misdirection ;  it  was  only  woefully  and 
markedly  unfair ;  and  it  out-Eusselled  Eussell  for  the  defence. 
Its  offensive  toadyism  has,  of  course,  no  bearing  on  the 
matter  of  a  new  trial ;  but  it  completes  a  performance  wholly 
worthy  of  the  present  Lord  Chief-Justice  of  England.  The 
country,  however,  has  constituted  itself  a  court  of  review,  and 
while  its  decision  has  varied  as  to  many  incidents  in  the 
sordid  story,  it  has  been  on  the  whole  very  unanimous  in  its 
condemnation  of  much  besides  Sir  W.  Gordon-Cumming's 
conduct  in  the  affair.  The  issue  before  the  jury  was  not 
definitely  Yes  or  No  to  the  question  of  the  plaintifTs  cheating  at 
cards ;  but  was  merely  an  issue  of  damages  for  slander.  This 
distinction  means  much  in  the  minds  of  a  jury,  whose  habitual 
attitude  is  that  of  seeking  a  loophole  of  escape  from  con- 
demning anybody.  It  might  be  too  much,  therefore,  to  allege 
that  the  verdict  was  so  violently  contrary  to  the  evidence  as 
to  warrant  a  new  trial.  But  we  frankly  admit  that  we 
should  have  had  rather  more  respect  for  these  representatives 
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of  trial  by  jury  bad  tbey  failed  to  agree  on  a  verdict  at  all 
Again,  it  is  hard  to  perceive  or  conjecture  what  object  a 
certain  eminent  personage  can  have  had  in  sitting  through  a 
trial  in  the  issue  of  which  his  princely  reputation  was 
gravely  concerned.  The  particular  judge  and  jury  in  question 
(for  all  have  not  the  hardy  courage  of  Sir  Edward  Clarke) 
would  obviously  have  been  better  to  be  free  of  the  influence 
of  his  presence  while  discharging  their  duty.  It  would  have 
been  not  only  more  becoming,  but  more  conducive  to  the 
attainment  of  justice,  had  he  left  the  Court  when  he  left  the 
witness-box.  The  one  bright  spot  in  the  whole  sorry  business 
was  the  consummate  skill  shown  from  first  to  last  in  the 
conduct  of  the  defence  by  the  Solicitor-General  for  England. 
Nothing  could  excel  the  brilliance,  the  fearlessness,  and  the 
sterling  forensic  ability  of  his  concluding  speech  to  the  jury. 

#     # 
# 

The  Legislative  Zeal  of  Lawyers, — ^When  the  time  came 
round  for  Mr.  Atherley  Jones,  M.P.,  to  make  his  motion  (to 
which  we  referred  last  month)  anent  the  expediency  of  ap- 
pointing a  Eoyal  Commission  to  inquire  into  the  workiug  of 
the  English  Judicature  Acts,  the  House  of  Commons  was 
counted  out  It  is  on  record  that  of  the  thirty-eight  mem- 
bers present,  only  two  were  lawyers — ^viz.  Mr.  Atherley  Jones 
himself  and  his  seconder,  Mr.  Pitt  Lewis.  Yet  it  cannot  be 
doubted  that  practitioners  in  England  are  seriously  dissatisfied 
and  are  anxious  for  some  remedy  for  the  inconvenience  and 
delay  which  still  exist.  It  is  the  familiar  story.  Lawyers 
are  too  busy  with  pressing  business  of  their  own  to  give 
serious  attention  to  anything  that  can,  by  any  possibility, 
wait.  If  it  rested  with  the  legal  members  alone,  the  House 
of  Commons  would,  as  a  habitual  rule,  be  counted  out  before 
dinner  each  evening. 

#     # 
# 

Vexatious  Litigation. — An  important  point  with  regard  to 
the  powers  of  Sheriff  Courts  has  been  decided  by  Sheriff 
Berry  in  a  case  which  we  report  this  month.  The  form 
and  merits  of  the  action  are  immaterial.  The  important 
feature  in  the  case  is  a  minute,  lodged  for  the  defenders, 
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which  prayed  the  court  to  make  an  order  prohibiting  the 
pursuer  from  hereafter  bringing  any  action  in  the  Courts  of 
Lanarkshire  against  the  defenders  without  special  leave  of 
the  Court,  This  crave  was  supported  by  a  statement  that 
the  pending  action  was  the  nineteenth  brought  by  the 
pursuer  against  the  defenders ;  that  in  every  case  he  had 
been  unsuccessful ;  but  that  notwithstanding  this,  the 
defenders  had  been  put  to  serious  annoyance  and  expense, 
and  had  been  unable  to  recover  expenses  from  the  pursuer. 
His  lordship,  for  the  reason  set  forth  in  his  interlocutor,  has 
held,  with  obvious  regret,  that  a  local  Court  has  not  the 
power  to  grant  the  protection  sought  for  in  this  minute — 
"  although  there  are  reasons  which  may  be  regarded  as  cogent 
fur  holding  that  it  ought  to  be  possessed  of  a  certain  control  of 
proceedings  before  itself.  It  may  be  said  that  a  person 
harassed  by  repeated  actions  of  a  groundless  nature  before  a 
Sheriff  Court  ought  not,  in  order  to  have  them  stopped,  to  be 
obliged  to  resort  for  protection  to  the  Supreme  Court"  It 
will  be  well,  in  any  future  legislation  concerning  the  juris- 
diction and  powers  of  the  Sheriff  Courts,  to  give  effect  to  the 
lesson  of  this  decision,  by  empowering  Sheriffs  to  grant  the 
remedy  themselves.  There  is  greater  risk  of  purely  vexatious 
litigation  in  the  local  than  in  the  Supreme  Courts. 

#    * 

* 

Judicature  Acts  Amevdmrnt  Bill — A  Bill  has  been  intro- 
duced into  the  House  of  Lords  by  the  Lord  Chancellor,  which 
introduces  two  useful  aids  to  the  English  Bench.  Section  1 
makes  it  lawful  for  any  person  who  has  held  the  ofl&ce  of 
Lord  Chancellor,  if  upon  the  request  of  the  Lord  Chancellor 
he  consents  so  to  do,  to  sit  and  act  as  a  judge  of  the  High 
Court  or  of  the  Court  of  Appeal,  and  while  so  sitting  and 
acting  he  shall  have  all  the  jurisdiction,  power,  and  authority 
of  a  judge  of  either  of  those  Courts,  and  shall  rank  therein 
according  to  his  precedence  as  a  peer.  The  second  section 
relates  to  some  points  of  precedence  amongst  the  judges;  and 
the  third  section  enacts  that,  for  the  purpose  of  aiding  the 
House  of  Lords  in  the  hearing  and  determination  of  appeals 
in  Admiralty  actions,  the  House  may  in  any  such  appeal 
in  which  it  may  think  it  expedient  to  do  so  call  in  the  aid 
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of  one  or  more  assessors  specially  qualified,  and  hear  SQcb 
appeal  wholly  or  partially  with  the  assistance  of  such 
assessors. 


Special  artfclea* 


TEE  STATE  OF  BUSINESS  IN  THE  COURT  OF 
SESSION— THE  ABUSE  OF  THE  ADJUSTMENT  ROLL 

This  time  last  year  the  impatient  suitor  was  airing  in  the 
daily  papers  his  grievance  against  the  law's  delay,  and  sundry 
practitioners  before  the  Supreme  Court  were  loudly  complain- 
ing of  the  block  of  business  which  barred  the  way  of  many  an 
*ippeal  and  reclaiming  note  into  the  Divisional  Courts  of  the 
Inner  House.  Were  it  not  that  lawyers  are  not  allowed  to 
have  any  grievances,  they  might  find  no  small  ground  for 
recriminations  against  a  non-litigious  public  in  the  present 
dearth  of  business  in  the  Court  of  Session.  The  roll  of  the 
Second  Division  has  fairly  run  dry,  and  their  lordships  of  the 
First  Division  can  only  spare  for  transference  a  dozen  cases 
from  their  own  attenuated  lists.  The  captiously  inclined 
might,  however,  still  find  a  subject  of  remark  in  the  unusually 
large  number  of  proofs  and  jury  trials  which  throughout  the 
latter  half  of  this  session  cluster  thick  on  the  rolls  of  the 
Lords  Ordinary,  and  weekly  invade  the  privacy  and  calm  of 
their  lordships'  blank  days ;  but  it  is  rumoured  that  the  judges 
have  in  prospect  the  passing  of  an  Act  of  Sederunt  whereby, 
if  parties  consent,  jury  causes  in  which  no  day  has  yet  been 
fixed  for  trial,  and  which  therefore  would  in  the  ordinary  course 
drag  out  their  weary  length  in  the  sittings,  may  be  taken  by  the 
Inner  House  judges  who  have  no  more  work  to  do  during  the 
remaining  weeks  of  the  summer  session.  All  this  expedition, 
however,  has  its  inconveniences,  and  one  of  them  is  so  serious 
as  to  claim  the  attention  of  all  branches  of  the  profession. 
During  the  earlier  part  of  the  session  most  of  the  Outer  House 
judges  had  practically  cleared  their  Procedure  EoUs,  with  the 
result  that  it  frequently  happened  that  a  case  which  was  in  the 
Adjustment  Eoll  of  one  week  appeared  in  the  Procedure  KoU  of 
the  next.     Now,  it  is  the  inveterate  habit  of  agents  to  instruct 
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counsel  for  the  Adjustment  Boll  not  earlier  than  the  previous 
evening,  and  it  is  the  inveterate  habit  of  counsel  to  invert  the 
order  of  things  originally  intended  by  those  who  fashioned  the 
forms  of  our  judicial  procedure,  by  formally  closing  the  record 
first,  and  tackling  the  delicate  problem  of  adjustment  afterwards. 
If  the  agents  practising  before  the  Supreme  Court  were  less 
skilful  draughtsmen  than  they  are,  or  if  they  had  less  confi- 
dence in  their  own  competency  to  perform  the  proper  work  of 
junior  counsel  than  they  have,  it  might  be  that  session  papers 
would  be  drawn  by  counsel  as  the  rule  instead  of — we  had 
almost  said  —  the  exception ;  and  in  that  case  an  advocate 
might  be  in  a  position  to  adjust  at  short  notice  on  simply 
seeing  what  kind  of  case  was  made  against  his  client  But 
the  print  of  an  open  record  is  very  frequently  the  first  and 
only  information  regarding  a  suit  sent  to  counsel  with  his 
instructions  to  attend  at  the  Lord  Ordinary's  bar  next  morning 
and  move  that  the  record  be  closed  and  the  case  sent  to  the 
Procedure  BolL  The  result  is  that  days,  often  weeks,  elapse 
before  the  closed  record  is  actually  printed  off,  all  that  time 
being  occupied  in  communications  between  the  agent  and  his 
country  correspondent  as  to  the  grounds  for  this  or  that 
avennent — communications  which  ought  to  have  been  completed 
before  the  summons  or  the  defences  were  drawn.  This  way  of 
doing  worked  well  enough  when  Procedure  Bolls  were  full  and  a 
month's  armistice  followed  the  first  formal  interchange  of  shots 
between  the  contending  parties  at  "  closing,"  but  it  does  not 
work  at  all  now  that  adjustment  is  the  immediate  prelude  to  a 
drawn  battle  on  the  Procedure  BolL  Applications  for  delay, 
with  all  the  petty  annoyances  and  disappointments  which 
attend  such  applications,  have  consequently  been  of  frequent 
occurrence  this  summer  in  the  Outer  House.  The  remedy 
lies  with  the  agents  and  their  correspondents  in  the  country. 
Either  let  them  send  the  whole  information  they  have  to 
counsel  at  the  start  and  instruct  him  to  draw  the  papers,  or 
let  them  get  the  information  well  in  hand  themselves,  and 
instruct  counsel  for  adjustment  at  least  three  or  four  days 
before  the  cause  is  put  out  for  closing.  J.  A.  C. 
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THE  EVIDENCE  OF  SPOUSES  IN  CRIMINAL 

CASES. 

The  Evidence  in  Criminal  Case?  Bill,  introdaced  into  the 
House  of  Lords  by  the  Lord  Chancellor,  has  met  with  very 
general  approval,  although  of  course  one  or  two  dissentient 
voices  have  been  heard.  Its  object  is  to  make  it  competent 
for  persons  charged  with  crimes,  or  the  wives  or  husbands  of 
persons  charged  with  crimes,  to  give  evidence.  If  carried, 
this  measure  will  put  criminal  law  in  the  same  position  as 
civil  law  in  this  respect,  for  in  the  latter  such  evidence  is 
already  admissible.  Even  in  criminal  cases,  as  Lord  Herscheli 
has  put  it,  the  law  which  prevents  prisoners  giving  evidence 
**  has  been  consistently  eaten  into "  by  one  statute  alter 
another.  The  consequent  anomalies  in  the  existing  rules  affect- 
ing the  evidence  of  the  accused  have  for  some  time  excited 
surprise  and  ridicule,  and  it  is  time  they  were  removed. 
The  Criminal  Law  Amendment  Act  introduced  an  exception 
to  the  general  principle  that  the  prisoner's  evidence  must  be 
excluded;  but  within  that  Act  itself  there  is  the  startling 
anomaly  that  the  accused  is  not  competent  as  a  witness 
unless  charged  with  the  gravest  ofiFence.  Further,  as  the  I/)rd 
Chancellor  pointed  out  at  the  second  reading  of  the  Bill, 
under  recent  enactments  a  man  charged  with  the  possession 
of  explosives,  or  with  sending  an  unseaworthy  ship  to  sea, 
may  give  evidence  in  his  defence ;  but  if  the  explosive  has 
exploded,  or  if  the  unseaworthy  ship  has  gone  down,  and  the 
man  is  put  on  his  trial  for  culpable  homicide,  it  is  not  per- 
missible for  him  to  give  evidence.  Amendment  of  the  law 
of  evidence  in  this  respect  is  therefore  sorely  needed.  In 
Scotland,  according  to  present  practice,  a  prisoner's  only 
opportunity  of  offering  any  explanation  or  evidence  on  his  own 
behalf  is  when  he  emits  his  declaration.  This  document,  how- 
ever, he  cannot  call  for  at  the  trial,  though  it  may  be  used 
against  him ;  and  even  now,  although  it  is  made  after  an 
interview  with  his  law  agent,  who  may  be  present  to  advise 
him,  this  statement  is  made  in  very  unfavourable  circum- 
stances, and  in  ignorance  of  the  evidence  which  it  has  to 
meet 
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As  regards  the  wife  or  husband  of  an  accused  person,  the 
present  law  in  Scotland  is  that  spouses  cannot  give  evidence 
for  or  against  each  other,  except  where  the  spouse  is  the 
injured  party — as,  for  example,  in  the  case  of  an  assault  by 
a  man  on  his  wife,  or  where  he  is  charged  with  having  falsely 
accused  his  wife  of  a  crime.  In  order  to  exclude  on  this 
ground  a  person  who  is  tendered  as  a  witness,  there  must  be 
proof  of  a  true  marriage  with  the  prisoner.  In  the  case 
of  HtT  Majesty's  Advocate  v.  Henry  Reid,  a  trial  for  murder 
at  Ayr  Circuit  in  1873  (2  Coup.  415),  the  prisoner  in  his 
declaration  stated  that  one  of  the  witnesses  for  the  Crown  was 
iwt  his  wife.  When  she  was  called,  panel's  counsel  objected 
that  she  was  not  a  competent  witness  against  him,  because, 
according  to  the  law  of  Scotland,  she  was  his  wife,  although 
they  were  not  regularly  married.  But  the  Court  held  that 
the  woman  was  not  his  wife,  and  her  evidence  was  admitted. 
An  injured  spouse  is  not  only  a  competent,  but  also  a 
compellable  witness  (Dickson,  11.  sec.  1723).  There  have  been 
some  narrow  cases.  Thus  in  the  case  of  George  Loughton  in 
1831  (Bell's  Notes,  241),  where  the  oflTence  was  committed 
against  the  wife  and  child,  it  was  held  that  the  wife  could  be 
examined  as  to  the  injury  to  herself,  but  not  as  to  that  to 
the  child. 

The  proposed  change  is  in  every  way  desirable.  For  a 
considerable  period  past,  the  tendency  in  Scotland  has  been 
to  get  rid  of  questions  of  admissibility  of  witnesses  by  throw- 
ing all  on  to  a  question  of  their  credibility.  This  seems  the 
right  direction — even  in  the  case  of  trials  by  jury.  The 
objection  of  those  who  have  echoed  Lord  Denman's  eccentric 
question, "  Why  are  defendants  to  be  forced  (sic)  to  commit 
perjury  as  well  as  the  crimes  of  which  they  are  accused  ? " 
would  equally  reject  the  evidence  of  the  parties  to  any  civil 
action.  Gold,  as  Eomeo  informed  the  lean  apothecary,  is 
worse  poison  to  men's  souls  than  the  poor  compounds  that  he 
might  not  sell ;  and  we  are  certain  that  it  is  quite  as  potent  a 
provoker  of  perjury.  J.  C. 
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THE  CRIMINAL   JURISDICTION  OF  THE  SHERIFF. 

The  bill  of  suspension  at  the  instance  of  the  Procurator-Fiscal 
against  the  Sheriff  of  Caithness,  in  which  Lord  Low  has  passed 
the  note  for  the  trial  of  the  cause,  raises  questions  concern- 
ing the  jurisdiction  of  the  Sheriff  in  criminal  matters  which 
are  of  historical  and  antiquarian  as  well  as  of  legal  interest. 
It  would  be  improper  at  this  stage  to  pass  any  opinion  on  the 
questions  which  will  fall  to  the  Court  to  judge  of,  but  the 
benefit  of  some  researches  made  generally  in  connection  with 
the  Sheriff's  jurisdiction  and  power  may  be  of  general  interest 

Notwithstanding  that  the  office  of  Sheriff  is  very  ojd,  it  is 
beyond  doubt  that  the  division  of  the  country  into  shires  is 
still  older.  Long  before  the  country  could  pretend  to  be  a 
consolidated  kingdom,  a  division  of  it  into  portions  closely 
resembling  our  present  shires  may  easily  be  traced.  The 
most  probable  theory*is  that  the  shires  consisted  of  the  lands 
which  the  martial  or  other  power  of  the  clans  or  tribes 
enabled  them  to  keep  to  themselves.  Many  of  the  counties, 
such,  for  example,  as  the  Kingdom  of  Fife,  may  be  traced 
back  to  this  staga 

The  institution  to  which  was  intrusted  the  administration 
of  justice  within  the  shire  or  earldom  when  the  historic 
period  began  was  the  Earl's  Court  The  earldoms  were 
hereditary,  and  the  Sheriff  was  the  hereditary  legal  adviser  in 
their  Courts. 

A  very  curious  statute,  passed  while  the  Sheriff  was  a 
hereditary  official,  but  long  before  it  was  necessary  for  him 
to  be  a  trained  lawyer,  is  worthy  of  notice  here.  The  statute 
is  one  passed  by  one  of  the  Parliaments  of  James  IV.  (1494, 
c.  54).     It  is  as  follows: — 

"  Item,  it  is  statute  and  ordained  throw  all  the  Bealme  that 
all  Barronnes  and  Free-halders,  that  ar  of  substance  put  their 
eldest  sonnes  and  aires  to  the  Schules,  fra  they  be  six  or  nine 
zeires  of  age,  and  till  remaine  at  the  Grammar  schules  quhill 
they  be  competentlie  founded  and  have  perfite  Latine.  And 
therafter  to  remaine  three  zeires  at  the  Schules  of  Art  and 
jure ;  swa  that  they  might  have  knowledge  and  understanding 
of  the  Lawes ;  Throw  the  quhilks  justice  may  remaine  uni- 
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veTsally  throw  all  the  Eealme ;  swa  that  they  that  ar  Schireffs 
or  Judges  Ordinares,  under  the  King's  Hienesse,  may  have 
knowledge  to  doe  justice,  that  the  puir  people  sulde  have  na 
need  to  seek  our  Soveraine  Lordis  principal  Auditor  for  ilk 
small  injarie,"  eta 

The  Earl's  Courts  were  really  popular  assemhlies,  which  all 
the  freeholders  attended,  and  which  were  presided  over  by  the 
Earl  himself.  The  freeholders  acted  as  juries,  and  in  the 
earliest  records  of  the  Sheriflf  Courts  juries  of  varying  numbers 
are  found.  In  very  early  times,  the  Sheriff  was  required 
to  leave  the  Court  when  the  members  deliberated  (Scots 
Acts,  fol.  voL  i.  Assize  of  King  David,  p.  5).  It  was  only 
in  the  absence  of  the  Earl  that  the  Sheriff  presided,  and 
it  was  through  the  freeholders'  failure  to  attend  regularly 
that  the  Sheriff  became  sole  judge.  Sir  Thomas  Craig  {Jvs. 
FoedaU,  lib.  1,  dieg.  12,  sec  14)  expresses  the  opinion  that 
the  Sheriff  (Vicecomes)  came  in  place  of  the  ancient  Comes, 
or  Earl,  a  person  who  had  a  large  tract  of  land  granted  to  him 
heritably  by  the  sovereign,  with  jurisdiction  attached  to  it 
His  words  are : — 

"  Beges  jurisdictionem  assumpserunt,  aliosque  sibi  subde- 
legebant.  Inde  praefecti  juri  dicendo,  Vicecomites,  et  Praefec- 
turae,  VicecamitcUus,  dicebantur ;  sed  in  his  etiam,  ut  plurimum 
jurisdictio  est  facta  hereditaria  magna  cum  reip.  malo.  Vice-- 
camUes  nos  Schireffs  dicimus." 

But  the  hereditary  Sheriff  of  later  times  can  hardly  be 
regarded  as  the  lineal  descendant  of  the  legal  adviser  of  the 
Earl's  Court.  Indeed,  the  ofl&ce  of  Sheriff  seems  to  have  dis- 
appeared for  several  centuries,  during  which  the  administra- 
tion of  justice  in  the  counties  seems  to  have  been  chiefly  in 
the  hands  of  the  Courts  of  the  Baronies,  Begalities,  and  Burghs. 
But  as  the  country  became  more  consolidated,  and  the  kingly 
power  gained  in  strength,  the  office  of  Sheriff  was  revived. 
The  Sheriff,  when  the  office  was  revived,  was  generally 
known  as  the  King's  Sheriff,  and  he  was  the  representative 
of  the  king  in  the  county,  and  appointed  as  a  check  upon 
the  Earls  and  Barons.  As  Bankton  puts  it  (ii.  571): — 
"  Antiently  the  Sheriff  of  the  county  had  power  to  review 
and  reduce  the  decrees  of  baron-courts  within  his  territory, 
and  to  advocate  causes  from  them  in  case  of  injustice  or 
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wrong  done  bj  these  Courts.  This,  I  conceive,  proceeded  from 
the  original  intent  of  the  institution  of  Sheriffs,  who  were 
appointed  by  the  king  in  respect  that  the  barons  and  other 
feudal  lords  failed  in  the  administration  of  justice,  and  to 
correct  the  abuses  committed  by  them.  But  thereafter,  upon 
appointment  of  the  antient  Court  of  the  Lords  of  Session,  who 
were  a  committee  of  Parliament,  the  Sheriffs  ceased  to  have 
such  power.  And  more  especially  upon  institution  of  the 
College  of  Justice,  as  now  modelled,  the  power  of  reviewing 
the  decrees  or  proceedings  of  all  inferior  Courts  in  civil 
actions,  came  to  be  vested  in  the  Court  of  Session,  as  in 
criminal  causes  in  the  Court  of  Justiciary,  and  which  is  further 
ascertained  by  the  regulations  of  1672." 

Notwithstanding  that  very  large  powers  were  given  to 
Sheriffs  in  early  times,  the  king  always  reserved  to  himself 
and  his  Council  power,  if  they  saw  fit,  to  deal  with  any  of  the 
matters  which  would  in  ordinary  circumstances  fall  within 
the  jurisdiction  of  the  Sheriff.  The  Act  1469,  c.  26,  con- 
tains such  a  reservation.  It  runs  as  follows : — "  As  to  the 
article  of  Schireffes,  and  uther  Judges  Ordinar,  quhilkis  will 
not  execute  their  office  and  minister  justice  to  the  pnir 
people ;  It  is  statute  and  ordained  that  the  partie  compleinze- 
and  in  ony  parte  of  the  Bealme,  sail  first  come  till  his  Judge 
Ordinar  of  Temporal  Landes  as  Justices,  Schireffes,  Stewaites, 
Baillie  or  Baronne,  Provost  or  Baillies  of  Burrowes,  and  make 
his  complaint,  and  aske  at  him  administration  of  justice. 
And  gif  he  gets  justice  dewlie  execute  and  ministrate  to  bim, 
he  mon  remaine  content.  And  gif  the  Judge  Ordinar  faiLdes 
him  and  will  not  minister  him  justice,  he  sail  cum  to  the 
King  and  his  Councel  and  take  letters  of  summoundes  and 
summound  the  partie  and  in  likewise  his  Judge  Ordinar 
quhat  ever  he  be  of  temporal  landes.  .  .  .  Nevertheless  it  sail 
be  lauchfull  to  the  King's  Hienes  to  take  decision  of  odj 
matter  that  cummis  before  him,  at  his  empleasance,  like  as  it 
was  wont  to  be  of  before.'* 

In  order  to  secure  the  proper  performance  by  the  Sheriff  of 
the  duties  of  his  office,  it  was  provided  that  the  King's 
Justiciar  should,  when  he  made  his  circuit,  or  aire,  arraign 
the  Sheriffs  for  malversation  in  office.  "It  is  statute  aod 
ordaint  that  the  Justice  sail  accuse  in  his  Justice  air,  the 
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Schirefif  and  utherig  the  king's  officiaris"  (Stat.  Ro.  III. 
ex  lib.  Scon.).  By  the  statute  1487,  c.  123,  of  King 
James  III,  it  is  provided  that  the  Schiref  and  Coroner  should 
"  thole  ane  assise  the  last  day  of  the  air." 

Fop  a  very  long  time  Sheriflf  Courts  existed  side  by  side 
with  the  Courts  of  the  regality,  barony,  and  burgh.     Indeed, 
the  lords  of  regality  seem  to  have  had  a  wider  jurisdiction 
than  the  Sheriff.     In  civil  matters  they  possessed  an  equal 
jurisdiction  with  him,  while  in  criminal  matters  they  were 
competent  to  try  the  four  pleas  of  the  crown  which  from 
time   immemorial    have   been    excluded    from   the  jurisdic- 
tion of  the  Sheriff,  with  one  slight  exception  shortly  to  be 
noticed.     If  the  Sheriff  attempted  to  try  a  prisoner  who  was 
subject  to  a  regality  it  was  competent  to  the  lord  of  the 
regality  to  have  him  repledged  or  reclaimed  to  his  own  Court 
on  giving  a  guarantee  that  the  prisoner  would  be  tried  within 
a  year.     The  Baron's  Court  also  had  a  cumulative  jurisdiction 
with  the  Sheriff's  Court,  with  a  similar  right  of  repledging. 
So  also  had  the  Burgh  Courts,  which  were  presided  over  by 
the  magistrates.     But  the  Sheriff's  power  increased  with  the 
power  of  the  monarch,  and  through  time  the  power  of  the 
lords  of  regality  became  doomed.    After  the  rebellion  of  1745, 
the  Heritable    Jurisdictions  Act  was   passed  (20   Geo.   II. 
c.  43).     By  this  Act  all  heritable  jurisdictions  of  justiciary, 
all  regalities  and  heritable  bailieries,  and  inferior  constabul- 
aries, and  all  stewartries  and  sheriffships  of  smaller  districts 
wliich  were  only  part  of   counties,  were  abolished,  and  tlie 
powers  formerly  vested  in  them  were  in  future  ordained  to  be 
exercised  by  such  of  the  King's  Courts  as  such  powers  would 
have  pertained  to  had  heritable  jurisdictions  never  existed. 
All  sheriffships  and  stewartries  not  dissolved  by  the  statute, 
that  is  to  say,  all  those  which  embraced  whole  counties,  were 
resumed  and  annexed  to  the  Crown,  and  the  right  of  appoint- 
ment to  any  high  sheriffship  or  high  stewartry  was  limited  to 
the  appointment  of  such  an  officer  for  a  term  of  not  more 
than  one  year.     Such  high  sheriff  or  high  Stewart  was  in 
future  not  to  be  competent  to  judge  personally  in  any  action, 
civil  or  criminal.     The  Sheriff's  judicial  powers  were  trans- 
ferred to  the  Sheriff-Depute,  who  was  in  future  to  be  appointed 
by  the  king  in  every  shire  or  stewartry.     He  was  to  be  an 
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advocate  of  three  years'  standing,  and  was  declared  h 
of  acting  in  any  cause  from  his  own  county.  Since  the  date 
of  the  Heritable  Jurisdictions  Act  of  1748  several  other 
statutes  have  been  passed  relating  to  the  qualifications  and 
appointment  of  Sheriflfs-Depute  or  Sheriffs-Principal  and  their 
substitutes,  but  to  all  intents  and  purposes  the  office  is  the 
same  to-day  as  it  was  when  re-constituted  by  the  Act  of 
1748. 

The  Heritable  Jurisdictions  Act,  however,  did  not  apply  to 
Burgh  Courts,  and  they  continued  in  the  exercise  of  their 
powers  until  in  many  places  they  died  a  natural  death  In 
many  of  the  larger  burghs  they  endured  till  the  beginning 
of  the  present  century,  and  in  one  or  two  burghs  they  are 
still  in  existence,  but  in  these  the  magistrates  for  the  most 
part  are  confined  to  the  jurisdiction  allowed  to  them  by  a 
special  Police  Act  "The  burghs,  like  the  barons,  were 
beguiled  into  accepting  charters,  and  then  the  Law  Courts 
took  the  charters  as  the  measure  of  their  rights.  If  the 
burgh  magistrates  were  not  made  Sheriffs  by  the  charter,  the 
King's  Sheriffs  had  the  jurisdiction ;  if  they  had  a  grant  of 
sheriffdom,  the  King's  Sheriffs  were  held  to  have  concurrent 
jurisdiction  unless  expressly  excluded "  (Dove  Wilsons 
Sheriff  Court  Practice — Historical  Introduction). 

To  speak  more  particularly  of  the  criminal  jurisdiction 
of  the  Sheriff,  it  may  be  said  that  originally  it  was  nearly  as 
extensive  within  his  county  as  that  of  the  King's  Justiciar 
himself.  "  Item,  The  Schiref  sould  be  examinat  particularlic 
concerning  all  lawis,  statu tis  and  ordinances  of  the  realme, 
how  they  have  causit  keip  and  observe  the  samin,  and  in 
quhat  maner  they  have  causit  punish  the  transgressonris 
and  brekkaris  thairof  within  thair  Schirefdome"  (Balfour*8 
Practicks,  p.  17).  Soon,  however,  what  are  known  as  the 
four  pleas  of  the  Crown  were  reserved  for  the  Justiciar  to 
deal  with.  But  it  was  still  competent  for  the  Sheriff  to  trj 
these  crimes  when  ordered  by  the  Justiciar  to  do  so.  And 
it  was  competent  for  the  Sheriff  to  try  a  murderer  if  he  were 
caught  redhand,  or,  as  the  statute  of  1496,  c.  95,  puts  it, 
if  the  doer  of  the  murder  were  caught  "  that  samin  day, 
before  the  sun  goe  doune." 

A   passage    from    Balfour's  Praeticks  (p.    503)  gives  an 
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indication  of  the  extent  of  the  jurisdiction  of  the  various 
Courts  in  their  criminal  capacity  in  the  early  part  of  the 
sixteenth  century.     The  passage  runs  thus : — 

'*  A  criminal  action  or  cause  is  that  quliilk  tuichis  ane  pane 
of  blade,  of  life  or  limb :  and  sum  thairof  pertenis  to  the 
King's  Crown  or  Court,  sum  to  the  Schiref  Court,  and  sum  to 
Bischoppis,  Abbotis,  Erlis,  Baronis,  and  uther  frehalderis. 

"  To  the  King's  great  Court,  or  Crown,  pertenis  the  crime 
of  tresoun  or  lese-raajestie,  as  of  the  King's  slauchter  and 
deith,  or  deceipt  of  the  realme,  or  of  the  hoist :  and 
sidike  to  his  crown  pertenis  the  cause  of  fraudful  hyding 
or  conceiling  of  ony  hurd  or  thesaure.  Item,  The  breking 
of  the  King's  peace  or  protectioun,  burning,  reif,  ravisch- 
ing  of  women,  murther,  and  all  uther  siclike  trespassis, 
the  quhilk  may  be  punist  be  deith  or  cutting  off  or 
wanting  of  ony  member.  Item,  The  crimes  of  thift  and 
manslauchter  pertenis  and  sould  be  decernit  bo  ane  assise  of 
nichtbonris  befoir  the  Justice ;  for  in  this  cais  na  certane 
persewar  conipeirand  to  persew,  the  King  or  his  Justice  may 
accuse  and  persew.  Item,  The  crime  of  foirstalling,  the  crime 
of  geving  of  false  dome  and  judgment,  of  false  money,  of 
false  weichtis,  of  false  mesouris,  of  false  instrumentis  or  evi- 
dentis,  and  of  false  assisis  commitand  wilful  errour,  pertenis 
to  the  King's  Court 

"To  the  Schiref  pertenis  the  crime  of  thift  and  man- 
slauchter, quhen  ane  special  persoun  compeiris  to  persew. 
Item,  Quhen  ony  Lord  failzies  to  do  justice,  the  Schiref,  for 
thair  default,  may  cognosce  anent  tulzeing,  straikis  and 
woundis,  gif  the  persewar  alledge  the  King's  peace  to  be 
brokin  be  committing  of  the  crime. 

"  Criminal  actiounis  in  like  manner  i)ertenis  to  the  courtis 
and  jurisdictioun  of  sum  Bischoppis,  Abbotis,  Erlis,  Baronis, 
and  utheris  frehalderis,  and  speciallie  to  thame  quha  has  and 
haldis  thair  lands  with  sok  and  sak,  pit  and  gallows  thole, 
theme,  infang  theif,  and  outfang  theif,  exceptand  the  crimes 
quhilkis  pertenis  to  the  King's  Crown." 

The  Sheriffs  jurisdiction  at  this  time  would  appear  to  be 
much  less  than  it  undoubtedly  was  in  later  times,  but  we  find 
that  Sir  John  Skene  in  his  De  Verbonim  Signijicatione,  written 
very  shortly  afterwards,  includes  almost  every  crime  among 
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the  criminal  caases  pertainiog  to  the  Sheri£P,  with  the  excep- 
tion of  the  four  pleas  of  the  Crown ;  but  he  too  gives  the 
Sheriff  jurisdiction  to  try  murder  where  the  murderer  is  ap- 
prehended redhand.  Even  in  the  present  century,  when 
capital  punishment  was  inflicted  for  other  crimes  than  murder, 
it  was  competent  and  usual  for  the  Sheriff  to  inflict  the  highest 
penalty  of  the  law. 

From  the  passage  quoted  from  Balfour's  Prcuiicks,  it  wonld 
almost  appear  that  the  Sheriff  had  only  powers  of  trial  where 
the  person  injured  appeared  to  pursue.  Skene,  however,  on 
the  authority  of  certain  Scottish  statutes,  says  that ''  generallie 
the  Schireff  may  follow  and  persew  all  trespassoures  in  the 
Kinges  name,  and  cause  his  maires  and  serjandes  arriest 
them  albeit  na  partie  persewer  compeir  or  assist  Like  as 
the  thesaurer,  and  advocate,  may  persew  slauchter,  and  uther 
crimes,  albeit  the  parties  keipe  silence,  or  utherwaies  privatlie 
agree." 

The  king's  thesaurer  is  here  referred  to  as  a  public 
prosecutor  along  with  the  king's  advocate,  and  this  may 
throw  some  light  upon  the  office  of  procurator-fiscaL  Part  of 
the  Sheriff's  duties  in  ancient  times  was  to  collect  within  his 
sheriffdom  the  Crown  revenue,  and  the  procurator-fiscal  was 
the  person  whom  he  appointed  to  assist  him  in  that  duty. 
Probably  the  exchequer  duties  of  the  procurator-fiscal  were 
not  so  extensive  as  to  prevent  him  doing  other  work,  and  the 
example  of  the  king's  thesaurer  acting  as  a  public  prosecutor 
may  have  led  to  the  utilising  of  the  services  of  an  existing 
official  to  perform  duties  which  were  almost  inconsistent  with 
the  duties  of  the  Sheriff  whenever  he  took  up  his  judicial  duties 
in  the  trial  of  criminals.  Whether  this  be  so  or  not,  it  is  certain 
that  the  duties  of  the  procurator-fiscal  gradually  but  com- 
pletely changed,  and  he  was  very  soon  fully  recognised  as  the 
prosecutor  in  the  public  interest  in  inferior  Courts.  The 
procurator-fiscal  was  appointed  by  the  Sheriff,  and  till  1877 
was  removable  by  the  Sheriff.  He  is  an  official  who  seems 
to  have  been  ignored  by  both  the  Legislature  and  the 
institutional  writer.  We  find  him,  however,  described  as  the 
"  procurator  who  is  charged  with  the  prosecution  of  criminal 
offences  on  behalf  of  the  Crown  "  in  the  Sheriff  Court,  and 
elsewhere  as  the  "  representative  of  the  Lord  Advocate  '*  in 
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inferior  Courts.  According  to  modem  practice,  he  is  con- 
sidered to  be  the  servant  of  the  Crown.  By  the  Sheriff 
Courts  (Scotland)  Act,  1877  (40  &  41  Vict  c.  50),  it  is 
provided  (sees.  5  and  6)  that  the  appointment  of  procurators- 
iiscal  in  the  Sheriff  Court  shall  in  future  be  made  by  the 
Sheriff  with  the  approval  of  one  of  Her  Majesty's  Principal 
Secretaries  of  State,  and  that  he  shall  not  be  removable  from 
office  except  by  one  of  Her  Majesty's  Principal  Secretaries 
of  State,  and  only  for  inability  or  misbehaviour,  upon  a  report 
by  the  Lord  President  of  the  Court  of  Session  and  the  Lord 
Justice-Clerk  for  the  time  being. 

The  Sheriff-Clerk  has  always  been  on  a  different  footing. 
He  is  and  has  always  been  appointed  by  the  Crown.  "  All 
Schireffis  sould  have  ane  clerk  deput  to  tbame  be  the  King  ; 
the  quhilk  sail  have  na  lig  nor  band,  or  ony  wayis  be  bund 
and  oblist  to  the*  Schiref,  bot  to  the  King  allanerlie " 
(Balfour's  Fractwks,  p.  18). 

But  the  procurator-fiscal  is  more  than  prosecutor;  he  is 
charged  with  the  investigation  of  alleged  crimes  in  the  public 
interest,  and  in  this  duty  he  may  be  considered  to  be  the 
servant  both  of  the  Crown  and  of  the  Sheriff,  for  the  Sheriff 
within  his  sheriffdom  is  charged  with  the  preservation  of  the 
public  peace.  "  Schireffs  suld  be  in  all  and  sindrie  parts 
throwout  the  liaiU  realme,  and  speciallie  in  the  north  partes 
and  west  partes  of  the  samin,  sik  as  the  North  lies  and 
South  lies,  for  the  acquieting  of  the  peopill"  (James  IV., 
6th  Parliament,  c.  61)l  When,  however,  the  trial  begins, 
and  the  Sheriff  takes  up  his  judici(il  rather  than  his  executive 
duty,  the  procurator-fiscal  acts  quite  independently  of  him. 
The  Sheriff  can  only  sentence  an  accused  person  who  is  found 
guilty  "  on  the  motion  of  the  prosecutor."  (See  Eegulations 
as  to  Procedure  in  Criminal  Causes  in  the  Sheriff  Court  in 
Act  of  Adjournal,  dated  17th  March  1827),  and  instances 
have  been  known  where  procurators-fiscal  refused  to  move  for 
sentence,  when  the  Sheriff  would  not  agree  to  impose  a  small 
sentence,  and  the  accused  was  accordingly  liberated.  In  the 
absence  of  the  public  hangman,  the  Sheriff  is  bound  to  perform 
the  duties,  but  we  doubt  whether  he  can  order  the  procurator- 
fiscal  to  perform  them  for  him.  J.  C.  G. 

vou  XXXV.  Ha  ccccxv.— JULT  1891.  2  c 
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A  LEGAL  VIEW  OF  THE  ORDINANCE  ON 
GRADUATION  IN  ARTS. 

The  draft  ordinance  issued  on  26th  May  is  of  special  inte- 
rest to  the  legal  profession.  It  proposes  to  recognise  foor 
out  of  the  six  Law  Classes  in  Edinburgh  University  as  partly 
qualifying  for  an  Arts  degree.  This  is  not  an  innoyation  so 
much  as  a  revival.  Down  to  the  beginning  of  this  centurj, 
professors  of  moral  philosophy  taught  politics,  poUtical 
economy,  and  international  law,  as  by  definition  branches  of 
their  main  subject.  The  introduction  of  the  Kantian  system 
and  the  development  of  the  historical  method  have  tended  to 
make  moral  philosophy  partly  a  metaphysic  and  partly  a 
history  of  ethics.  Economics  has  now  vindicated  for  itself  ^ 
separate  place  as  important  as  ethics  itself,  while  international 
law  as  well  as  constitutional  law  have  each  gathered  around 
them,  first,  a  large  body  of  positive  doctrine ;  secondly,  a  body 
of  metaphysical  and  speculative  literature ;  and  thirdly,  a  body 
of  historical  literature  of  their  own.  In  point  of  fact,  any 
one  of  these  branches  is  now  much  more  voluminous  than 
moral  philosophy  in  the  days  of  Adam  Smith,  for  they  prac- 
tically include  his  moral  philosophy  and  a  great  deal 
more. 

The  ordinance  must  be  regarded  as  a  fair  attempt  to  com- 
promise  conflicting  interests,  with  a  bias,  however,  greater 
than  is  really  necessary  in  favour  of  the  anden  rSgime.  If 
the  curriculum  is  reduced  to  three  years,  why  should  the 
student  not  take  the  summer  session  in  addition  to  the 
winter?  At  present  the  student  pays  £36  odds  in  fees:  it 
is  proposed  for  the  future  to  let  him  off  with  £25,  unless  the 
fees  are  to  be  raised.  But  these  points  may  be  left  to  the 
academic  critics.  From  the  lawyer's  point  of  view,  one  or 
two  other  criticisms  may  be  made :  (1)  From  what  has  already 
been  observed,  it  will  be  evident  that  the  division  of  mental 
philosophy  from  law  and  history  cannot  be  justified.  Though 
the  line  of  cleavage  between  the  mathematical  and  the  natural 
sciences  is  clear,  yet  the  Commissioners  have,  in  our  humble 
opinion,  rightly  grouped  all  in  one  department  of  science. 
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The  same  reasons  should  have  deterred  them  from  dividing 
subjects  hitherto  treated  as  a  single  group  where  the  line  of 
cleavage  must  be  purely  arbitrary.  Groups  two  and  four 
should  be  one,  under  the  title  of  Philosophy.  Every  institu- 
tion, every  idea  has  a  history,  and  gives  rise  to  metaphysical 
problems.  What  is  here  described  as  Logic  arid  Metaphysics 
probably  means  the  metaphysic  of  knowledge  and  existence. 
This  is  closely  related  to  science ;  and  so  we  find  the  history 
of  science  treated  by  Whewell  as  a  part  of  inductive  logic. 
Moral  philosophy  includes  even  now  the  natural  history  of 
morals,  as  well  as  the  history  of  ethical  theories  and  the 
metaphysic  of  ethics.  Is  Lecky's  Histm*y  of  Morcds  to  be 
hereafter  a  text-book  in  the  moral  philosophy  or  in  the  his- 
tory class  ?  Is  Spencer's  Sociology  moral  philosophy,  or 
politics,  or  histoiy?  The  same  writers,  with  corresponding 
applications  of  metaphysical  theory,  have  often  treated  the 
history  of  society  in  general,  ethics,  politics  and  law  (includ- 
ing constitutional  and  international  law),  economics,  and 
education.  A  professor  of  moral  philosophy  might,  without 
objection,  transform  his  course  into  one  on  sociology,  and  yet 
he  would  be  treating  the  same  subject  by  practically  the  same 
method,  and  with  the  same  result,  as  the  person  who  held 
the  chair  of  history;  the  only  difference  being  that  the 
former  looked  more  to  the  perfected  result  called  society,  the 
latter  treated  more  of  the  development.  Education  properly 
finds  a  place  in  the  scheme,  though  it  is  truly  as  practical  an 
art  as  Scots  law  or  conveyancing,  and  may,  on  that  ground, 
be  objected  to  by  some  purists.  But  education  is  also  a 
science ;  it  has  gone  through,  or  is  going  through,  precisely 
the  same  transformation  from  art  to  science  as  law,  ethics, 
and  economics  have  already  done.  Boman  law  is  classed  as 
a  historical  subject.  In  England,  at  the  present  hour,  Boman 
law  takes  the  place  of  general  jurisprudence,  as  Latin  grammar 
takes  that  of  universal  grammar.  The  historical  aspects  of 
Roman  law  are  important,  but  so  also  are  the  philosophical. 
Even  on  its  purely  dogmatic  side  it  has  already  a  place  in 
the  Arts  degree  under  the  name  of  Antiquities.  And  finally, 
the  history  of  art  and  archaeology  close  the  present  list  of 
historical  subjects.  This  course  would  give  an  account  of  the 
development  of  the  idea  of  beauty.     This  subject  is  treated 
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in  books  of  metaphysics,  and  belongs  to  philosophy  as  much 
as  does  ethics  and  the  history  of  morals.  Greek  philosophy, 
Greek  art,  and  Greek  politics  were  merely  different  aspects 
of  the  same  national  life.  Philosophy,  therefore,  seems  to 
include  all  the  branches  of  knowledge  which  deal  with  the 
products  of  man's  spiritual  activity,  as  science  includes  his 
systematised  knowledge  of  the  material  universe.  It  is 
obvious,  therefore,  that  for  the  preference  which  the  Com- 
missioners give  to  logic  and  metaphysics  and  moral  philo- 
sophy, there  is  neither  historical,  philosophical,  nor  practical 
justification.  If  individual  professors  have  vested  interests^ 
the  preference  might  be  allowed  to  continue  while  they  hold 
their  chairs,  but  no  longer. 

(2)  English  has  been  placed  in  the  department  of  mental 
philosophy,  because  in  some  of  the  Universities  professors  of 
logic  or  moral  philosophy  teach  rhetoric  and  English  litera- 
ture. As  English  has  already  a  place  among  languages,  it 
hardly  seems  proper  to  retain  it  in  its  old  anomalous  position, 
when  other  languages  with  as  great  right  to  a  preference, 
unless  we  except  Oreek  in  the  Honours  course,  are  excluded 
But  the  reservation  of  vested  interests  might  be  accomplished 
by  a  separate  clause,  to  the  effect  that  professors  of  English 
literature  appointed  before  1878,  when  the  last  Commission 
reported,  should  be  entitled  to  have  their  classes  reckoned 
also  in  the  department  of  mental  philosophy. 

(3)  The  length  of  the  course  will  cause  inconvenience  at 
first.  Neither  Sir  William  Hamilton's  lectures  on  Metaphysics 
nor  on  Logic  would  qualify  as  a  full  course  under  the  ordin- 
ance. It  might  be  provided  that,  in  the  case  of  professors 
appointed  before  1878,  courses  conducted  according  to  their 
usual  custom  during  the  extended  session  should  be  qualifying 
courses  in  their  special  subjects.  The  same  provision  might 
be  extended  to  the  junior  classes.  There  is  ample  and  cheap 
means  of  teaching  Latin,  Greek,  and  mathematics  in  all  the 
University  cities,  much  better  than  the  junior.  University 
classes.  If  the  University  assistants  received  the  students' 
fees  they  could  afford  to  teach  in  very  small  classes,  and  yet 
receive  the  same  salaries  as  at  present  These  junior  classes, 
therefore,  may  be  abolished  at  once,  where  the  professor  was 
appointed  after  1878.     In  other  cases,  they  may  be  continued 
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till  the  first  vacancy.  In  other  respects  it  must  be  a  matter 
for  consideration  for  the  University  authorities  whether  there 
shall^  be  any  junior  courses  in  any  department  When  the 
attainments  of  intrants  are  faiiiy  high,  all  courses  may  fairly 
be  made  Honours  courses,  meeting  thrice  weekly.  The  system 
of  dictating  an  elementary  text-book  in  small  daily  doses  as 
lectures  should  be  stopped.  The  student  should  know  enough 
of  the  subject  to  enable  him  to  carry  off  a  lecture  with  bond- 
fide  notes ;  just  as  a  professor  delivers  a  lecture  from  Tiotes. 
The  Honours  student  always  resents  excessive  attendance 
on  formal  classes,  for  they  interfere  with  his  private  study 
without  corresponding  benefit  The  ordinance  of  the  Com- 
missioners will  thus  enable  the  University  authorities  to 
achieve  a  great  reform. 

(4)  But  the  Commissioners  might  have  gone  a  step  farther 
in  favour  of  law  without  violating  precedent  They  might 
have  made  the  present  B.L  course  qualify  for  M.A.  All 
that  is  required  is  a  clause  to  the  effect  that  Scots  law 
and  conveyancing  may  be  taken  for  two  branches  of  philo- 
sophy. Teachers  may  take  education  for  their  M.A.  Why 
should  lawyers  not  be  allowed  to  take  law  ?  Lord  Stair, 
two  centuries  ago,  in  his  InstittUes,  treated  the  Law  of  Scot- 
land as  a  branch  of  general  culture.  A  century  later,  Black- 
stone  did  the  same  for  the  Law  of  England.  Men  from  the 
English  Universities,  who  take  B.A  in  English  law  with  a 
very  elementary  and  limited  examination,  are  received  into 
legal  bodies — ^such  as  the  Faculty  of  Advocates — without 
any  inquiry  into  their  general  attainments;  while  Scottisli 
B.L's,  who  have  passed  harder  examinations  than  the  average 
M.A*s,  are  not  recognised  as  graduates  at  alL  The  very 
Universities  which  confer  the  degree  of  B.L.  refuse  to  the 
holder  privileges  which  they  award  to  the  holder  of  the 
inferior  B.A.  in  Law  from  Oxford  or  Cambridge !  It  is  to  be 
hoped  the  Commissioners  will  remedy  this  glaring  injustice 
before  finally  issuing  their  ordinance.  W.  6.  M. 
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Mb.  Alexander  Blair,  Advocate  (1860),  Sheriff  of  Stir- 
ling, Dumbarton,  and  Clackmannan,  has  been  appointed  Sheriff 
of  the  Lotbians  and  Peebles,  in  room  of  the  late  Sheriff 
Crichton.  Mr.  Blair  was  Advocate-Depute  from  1885  to 
1888,  wben  he  was  appointed  SherifiF  of  Chancery.  In 
1889  he  was  appointed  to  the  sheriffdom  which  he  now 
vacates. 

Mr.  John  M'Kie  Lees,  Advocate  (1867),  one  of  the  Sheriff- 
Substitutes  of  Lanarkshire  since  1872,  has  been  appointed 
Sheriff  of  Stirling,  Dumbarton,  and  Clackmannan. 


0bituari?. 


The  late  Sheriff  Crichton. — Mr.  James  Arthur  Crichton, 
Advocate,  Sheriff  of  the  Lothians  and  Peebles,  died  in  Edin- 
burgh on  the  29th  May,  at  the  age  of  sixty-six.  His  death 
was  not  altogether  unexpected,  for  it  had  been  known  for 
some  time  that  he  was  seriously  ill ;  but  it  followed  strikingly 
close  upon  that  of  his  aged  father,  and  the  announcement 
that  he  had  passed  away  caused  genuine  sorrow  in  every 
quarter.  Sheriff  Crichton  was  greatly  liked.  He  was  the 
most  genial  and  kindly  of  men.  No  one  could  be  more 
utterly  destitute  of  envy,  jealousy,  or  self-seeking  than  he 
was.  No  one  ever  was  more  truly  without  an  enemy.  Mr. 
Crichton  was  a  sound  lawyer,  with  a  wide  and  accurate 
knowledge  of  case  law ;  and  he  was  a  conscientious  and  pains- 
taking judge. 

Sheriff  Crichton  was  admitted  a  member  of  the  Faculty  of 
Advocates  in  1847.  He  became  Advocate-Depute  in  Novem- 
ber 1862,  and  again  in  1868,  with  the  return  of  his  party 
to  power.     In  1870  he  was  appointed  Sheriff  of  Fife;  and, 
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while  holding  this  office,  he  was  chosen  by  the  Sherififs  of 
Scotland  to  be  their  Convener.  In  1886  he  was  appointed 
Sheriff  of  the  Lothians  and  Peebles.  Mr.  Crichton  was  Vice- 
Dean  of  the  Faculty  of  Advocates  from  1876tol886. 

The  late  Sherifif  was  never  married.  From  boyhood  upwards 
he  continued  to  live  with  his  father,  and  to  him  he  was  never 
more  than  a  boy.  He  used  to  tell,  after  he  had  passed  the 
age  of  threescore  years,  that  if  he  was  a  little  late  in  rising 
any  morning,  his  father  was  still  in  the  habit  of  coming  to 
order  him  out  of  bed  !  Long  after  he  was  a  venerable  senior 
at  the  bar,  and  his  contemporaries  were  senior  judges,  he  was, 
in  the  eyes  of  his  father,  still  in  his  'teens.  It  was  not 
unfitting  that  a  father  and  son  so  devoted  to  each  other  as 
these  two,  should  die  within  little  more  than  twenty-four 
hours  of  each  other,  and  pass  in  one  procession  to  their 
graves. 

Mb.  John  Turnbull,  of  Abbey  St.  Bathans,  Writer  to  the 
Signet,  died  on  20  th  June.  Mr.  Turnbull  was  the  eldest 
son  of  Mr.  George  Turnbull,  W.S.,  of  Abbey  St.  Bathans, 
and  was  born  in  1820.  Educated  at  the  High  School  and 
University  of  Edinburgh,  he  was  admitted  a  member  of  the 
Society  of  Writers  to  the  Signet  in  1841,  and  has  been  actively 
engaged  in  his  profession  for  fifty  years.  Mr.  Turnbull  was  a 
Justice  of  the  Peace,  and  a  Deputy-Lieutenant  of  Berwick- 
shire, and  Convener  of  that  county. 

Mr.  Hew  Crichton,  S.S.C,  died  in  Edinburgh  on  27th 
May,  in  his  ninety-eighth  year. 

Mr.  Robert  Emsue,  S.S.C.,  Edinburgh,  died  at  Melbourne 
on  13th  May,  at  the  age  of  forty-one. 

Mr.  Peter  Miller,  Solicitor,  Linlithgow,  died  on  26  th 
May,  in  his  eighty-second  year.  Mr.  Miller  was  Dean  of  the 
Faculty  of  Procurators  in  his  county,  and  held  the  office  of 
senior  Town-Clerk  of  Queensferry. 

Mr.  David  Barr,  Solicitor,  Glasgow,  senior  member  of  the 
firm  of  Moncrieff,  Barr,  &  Paterson,  died  on  29  th  May,  in 
his  sixty-ninth  year. 
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Chie/'Jtistieeskip  of  the  Leeward  Islands. — It  is  exp« 
that  Sir  Henry  Ludlow  will,  at  an  early  date,  resign  the  ( 
of  Chief-Justice  of  the  Leeward  Islands  owing  to  ill-h( 
Sir  Henry  has  held  the  office  since  1886. 

Society  of  Solicitors  Supreme  Courts. — At  a  stated  ge 
meeting  of  this  Society  on  3rd  June,  the  following  ap{ 
ments.were  made  for  the  ensuing  year,  viz.: — Presi 
Mr.  James  S.  Mack ;  vice-president,  Mr.  John  Smart ; 
Mr.  R  Addison  Smith ;  librarian,  Mr.  William  Drumn 
treasurer,  Mr.  John  Galletly ;  collector  of  Widows'  Fund 
William  G.  Eoy ;  assistant  librarian,  Mr.  William  B 
secretary,  Mr.  A.  Ellison  Boss.  Messrs.  James  Benni( 
J.  B.  M'Intosh  were  elected  members  of  Council  in  ro 
members  who  retired  by  rotation. 

«     • 

Irvterim  Affiliation. — "Our  contemporary.  Vanity  - 
says  the  Law  Times,  "  presents  its  readers  with  a  caricati 
Lord  Justice  Fry,  and  in  its  letterpress  says  '  he  becan 
son  of  Joseph  Fry,  of  Bristol,  fifty-four  years  ago.*  "V 
son  was  he  the  previous  ten  years  ? " 


Legal  Adviser  for  the  Shah. — Mr.  Ellis  J.  Griffith,  ! 
Barrister-at-Law,  has  been  appointed  legal  adviser  to  the 
of  Persia,  at  a  salary  of  £2000  a  year.  Mr.  Griffitl 
in  consequence  retired  from  his  candidature  in  the  L 
interest  for  the  representation  of  one  of  the  divisio 
Liverpool,  and  has  gone  to  Persia. 

m 

Wife's  Right  of  Action. — In  the  recent  case  of  Wold 
Waidron,  United  States  Circuit  Court,  Northern  Distr 
Illinois,  Bunu,  J.,  charged  the  jury   that   "a  woman 
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maiDtain  an  action  against  another  woman  for  wrongfully  or 
intentionally  destroying  the  affection  of  her  husband,  or  per- 
suading, enticing,  or  alluring  him  to  desert  or  abandon  her." 
This  adds  another  authority  on  the  right  side  of  this  question^ 
— Albany  Law  Journal, 

# 

Oordon-^Cumming  v.  Wilson  and  Others. — It  were  sanguine 
to  hope  for  calm  sense  till  the  sensation  begotten  by  so 
remarkable  a  trial  has  somewhat  subsided.  It  is  right,  how- 
ever, that  the  Lord  Chief-Justice's  address  to  the  jury  should 
not  pass  without  comment.  If  Sir  Edward  Clarke's  speech 
nobly  maintained  the  best  traditions  of  the  English  Bar,  as 
the  current  phrase  goes,  it  is  a  fact  that  Lord  Coleridge's  per- 
formance was  a  melancholy  and  flagrant  violation  of  the  best 
traditions  of  the  English  Bench.  To  say  that  it  will  not  add 
to  his  reputation  would  mean,  unfortunately,  very  little ;  for 
they  must  be  few,  indeed,  who  were  not  surprised  to  learn 
that  his  lordship's  reputation  has  aught  to  lose.  We  should 
not  have  found  fault  with  the  summing-up  on  the  score  of 
partiality  (if  partiality  it  were),  for  many  a  strong  and 
excellent  judge  cannot  help  sometimes  being  one-sided.  But 
we  must  grieve  that,  in  place  of  a  masterly  and  judicial  review 
of  the  evidence  worthy  of  so  grave  an  occasion,  the  Lord  Chief- 
Justice  should  have  offered  a  mere  medley  of  thrice-hackneyed 
quotations,  seasoned  with  indecent  flippancies,  and  crowned 
with  a  paragraph  of  adulation  conceived  in  the  worst  possible 
taste.  It  was  undignified  and  unbecoming;  more  like  a 
second-rate  after-dinner  speech  than  the  utterance  of  a  judge 
directing  the  deliberations  of  a  jury. — National  Observer. 

m 

Herbert  Spencer  on  Justice. — The  Athenamm  says  that  Mr. 
Herbert  Spencer's  new  work,  entitled  Justice,  is  nearly  through 
the  presa  It  forms  the  fourth  division  of  his  Principles  of 
Ethics,  which  he  has  executed  out  of  ite  turn,  as  being  the 
most  important  division.  Parts  II.  and  III.,  completing  the 
first  volume,  will  next  be  undertaken ;  and  afterwards,  if  he 
should  succeed  in  completing  these.  Parts  V.  and  VL,  which, 
with  the  part  now  issued,  will  make  up  the  second  volume. 
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PublieaitM  of  LibeL — The  cage  of  PuUman  v.  Walter  HiU 
Jk  Co.,  ante  373,  decided  the  novel  point  that  a  libellous 
letter  dictated  by  the  writer  to  his  clerk,  and  copied  by  Mm, 
and  opened  and  read  by  a  clerk  of  the  person  to  whom  it  is 
addressed,  in  the  ordinary  coarse  of  business,  is  published  to 
both  clerks.  No  cases  are  dted,  but  the  SdicUori  Jotimd 
calls  attention  to  the  case  of  Kiene  y.  Buff,  1  Clarke  (Iowa), 
cited  in  Odgers  on  libel  (and  also  in  Townshend,  and  wrongly 
cited  in  Odgers  as  Keene),  holding  precisely  the  same  doctrine 
as  to  the  clerk  of  the  writer.  The  Court  held  the  point 
without  much  expressed  consideration,  merely  observing, 
"  We  fail  to  see  why  there  was  not  a  complete  publication," 
and  "  Wilding  being  procured  to  copy  the  libellous  matter, 
was  clearly  an  agent  to  whom  the  libellous  matter  was  com- 
municated." Citing  Baldwin  v.  ElphinsUme,  2  W.  BL  1037, 
where  the  delivery  of  the  matter  to  the  printers  of  the  Si 
Jame£  Chronide  and  the  printing  therein  was  of  itself  held  to 
be  a  publication.  As  to  the  clerk  of  the  person  addressed, 
the  decision  is  supported  by  Ddacroix  v.  Thtvenoty  2  Stark  63. 
— Albany  Law  JoumaL 

Betting  and  Lotteries. — Caminada  y.  H^Uton,  a  case  stated 
by  justices,  is  a  very  interesting  case  of  the  law  of  betting  and 
lotteries.  Mr.  Justice  Day  and  Mr.  Justice  Lawrance  have 
held  that  the  publication  of  a  handicap  book  with  a  weekly 
coupon  "in  which  six  races  were  selected  and  pecuniary 
prizes  were  promised  "  to  any  purchaser  of  a  newspaper  in 
connection  with  which  the  handicap  book  was  issued,  "  who 
filled  up  the  coupons  with  the  names  of  six  winners," 
was  not  a  publication  of  a  lottery  within  the  Lottery  Act 
(4  Geo.  IV.  c.  60),  or  an  advertisement  to  procure  betting 
within  the  Betting  Act,  1874  (37  Victc.  15).  That  there 
was  no  offence  against  the  Lottery  Act  we  are  quite  dear; 
there  would  be  far  too  much  skill  in  the  eye  of  the  law 
required  on  the  part  of  the  competitors  for  that.  But  at  first 
sight  the  Betting  Act,  1874,  seems  to  apply.  By  this  Act 
"  where  any  letter,  circular,  telegram,  placard,  handbill  or 
advertisement  is  sent,  exhibited  or  published  (1)  that  any  per 
sou  will  give  information  as  the  subject-matter  of  a  bet  or 
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will  lay  a  bet  for  another  person,  (2)  to  induce  any  person  to 
apply  to  a  betting-oflSce  for  information  or  advice,"  or  (3) 
"inviting  any  person  to  make  or  take  any  share  in  or  in 
connection  with  any  such  bet  or  wager,"  as  is  mentioned  in  the 
principal  Act  (of  1853),  every  person  so  publishing  the  same 
is  liable  to  the  penalties  of  the  principal  Act.  There  is  some 
ground  for  saying  that  the  competitors  who  filled  up  the 
coupons  (which  they  could  only  buy  with  the  newspaper) 
were  invited  by  the  proprietor  to  bet  on  the  six  horses  the 
names  of  which  they  should  write  down  on  the  coupon,  the 
money  laid  on  those  horses  by  them  being  the  sum  paid  on 
buying  the  newspaper  and  handicap  book  together,  and  the 
money  laid  against  those  horses  being  the  prize  promised  to 
be  paid  to  the  person  or  persons  who  should  select  six  winners. 
On  the  whole,  however,  we  think  that  the  Act  of  1874  will 
not  bear  this  construction.  The  rule  is  that  penal  Acts  must 
be  strictly  construed  in  favour  of  an  accused  person,  and  this 
construction  will  not  satisfy  that  rule. — Law  Joumod. 

•  « 

Eoccessite  Vigilance. — "The  prize  donkey  of  the  decade," 
writes  the  Albany  Law  Journal,  "  is  Policeman  Maguire,  of 
Boston,  who  arrested  Mr.  and  Mrs.  Noyes,  who,  while  standing 
in  a  doorway,  in  the  evening  (rainy,  we  believe),  waiting  for 
a  street-car,  were  moved  to  indulge  in  the  very  harmless  and 
natural  conjugal  act  of  kissing  one  another;  whereupon 
Maguire  sallied  forth  from  an  opposite  doorway,  where  he 
had  ensconced  his  Dogberrian  self,  and  because  they  would 
not  '  move  on,'  arrested  the  pair,  and  haled  them  before  a 
magistrate,  who,  like  a  sensible  man,  at  once  discharged 
them.  We  suppose  Maguire  considered  that  they  were 
acting  in  a  Noyesy  manner,  but  it  did  not  appear  that  it 
disturbed  anybody  but  Maguire.  Now,  if  we  were  in  Mr. 
Noyes*  place  (and  we  wish  we  were),  we  would  take  the 
pretty  Mrs.  Noyes  back  to  the  same  doorway,  and  kiss  her 
again  right  under  Maguire's  nose,  and  thus  '  aggravate  '  him 
beyond  endurance.  Noyes  is  a  much  more  commendable 
fellow  than  Clitheroe  Jackson." 

*  « 

* 

Barbed  Wire, — To  what  extent,  if  any,  is  a  barbed  wire 


364  THB  MONTH. 

fence  legal  ?  This  is  a  question  which  must  sooner  or  later, 
we  should  imagine,  be  brought  before  the  Courts,  and  the 
recent  laceration  by  snch  a  fence  of  two  of  the  horses  of  the 
Dorking  coach  has  brought  it  prominently  before  the  public 
Considerable  light  is  thrown  upon  it  by  the  well-known  cases 
of  Deane  v.  Clayton.,  7  Taunt  489,  and  Jordan  ▼.  Crump, 
8  M.  &  W.  782,  in  both  of  which  cases  the  action  was  brought 
for  compensation  for  damage  to  a  dog  by  dog-spears  set  by 
the  defendant  to  prevent  dogs  chasing  game.  In  Deane  ▼. 
Clayton  the  Court  was,  in  1817,  equally  divided,  with  the 
result  that  after  most  elaborate  arguments  no  judgment  at  all 
was  entered ;  but  in  Jordan  v.  Cnvmp  it  was  held,  on  de- 
murrer, that  a  plea  that  the  dog-spears  were  set  to  preserve 
game  and  to  disable  and  kill  dogs  pursuing  them,  "  of  which 
the  plaintiff  had  notice,"  was  held  good,  and  it  was  further 
held  that  the  plea  would  have  been  good  if  there  had  been 
no  allegation  of  notice.  **  It  is  true,**  said  Baron  Alderson,  in 
delivering  the  judgment  of  the  Court, "  that  the  law  in  certain 
cases  makes  an  exception  to  the  right  of  setting  instruments 
capable  of  causing  deadly  injuries  to  human  life,  where  such 
injury  will  be  a  probable  consequence  of  setting  them  "  (see 
24  &  25  Vict.  Cw  100,  sec.  31,  re-enacting  7  &  8  Geo.  IV. 
c.  18);  "but,  with  the  exception  of  those  cases,  a  man  has 
the  right  to  do  what  he  pleases  with  his  own  land."  Section 
31of24&25  Vict  c  100,  enacts  that  ''whosoever  shall  set 
any  spiing-gun,  man-trap,  or  other  engine  calculated  to  destroy 
human  life  or  inflict  grievous  bodily  harm,  with  the  intent  that 
the  same  may  destroy  life  or  inflict  grievous  bodily  harm  upon 
a  trespasser  or  other  person  coming  in  contact  therewith,  shall 
be  guilty  of  a  misdemeanour."  Could  not  the  rider  of  a 
horse  in  the  hunting-field  be  a  person  within  the  meaning  of 
this  section  ?  We  incline  to  think  that  he  could ;  but  we  are 
pretty  sure  that  no  Court  would  hold  a  barbed  wire  fence 
to  be  an  engine.  The  general  question  will  be  found  dealt 
with  in  the  County  Court  case  of  JBenneU  v.  Blackmore  (see 
the  Field  for  January  24,  1891),  in  which  his  Honour  Judge 
Edge  gave  judgment  against  the  owner  of  a  barbed  wire  fence, 
following  with  approval  the  judgment  of  the  Court  of  Session 
in  the  Scotch  case  of  The  Elgin  Road  Trustees  y.  Innes,~-Law 
Toumai, 
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Royal  Witnesses, — The  calling  of  the  Prince  of  Wales  as  a 
witness^  and  the  fact  of  his  being  sworn  in  the  ordinary  way, 
affords  a  striking  proof  that  in  the  eye  of  the  law  all  men  are 
equal     The  privileges  (if  any)  that  would    attach    to  the 
Prince  of  Wales  would  not  attach  to  him  in  his  capacity  of 
Prince  of  Wales  or  Heir  Apparent  to  the  Throne,  but  simply 
in  his  capacity  of  a  peer  of  the  United  Kingdom,  as  Duke  of 
ComwalL     It  is  curious  to  think  that  a  peer  of  the  realm, 
while  sitting  in  judgment  on  a  fellow-peer  in  cases  of  felony, 
either  as  a  member  of  the  House  of  Lords  when  Parliament  is 
sitting,  or  as  a  member  of  the  Court  of  the  Lord  High  Steward 
when    Parliament   is   prorogued    or  dissolved,  can  give   his 
verdict  without  oath  upon  his  honour,  whereas  he  cannot  be 
examined  as  a  witness  in  any  cause,  whether  civil  or  criminal, 
or  in  any  Court  of  justice,  whether  it  be  an  inferior  Court  or 
the  House  of  Lords,  unless  he  be   first  sworn  or  make  the 
affirmation  to  which  by  statute  the  sanction  of  an  oath  is 
attached.     "  The  respect,"  as  Taylor,  in  his  Law  of  JSvidence, 
observes,  "  which  the  law  shows  to  the  honour  of  a  peer  does 
not  extend  so  far  as  to  overturn  the  settled  maxim  that  in 
judicio  lum  credUur  nisi  juratisr     A  peer  was,  however,  per- 
mitted under  the  old  law  to  answer  a  bill  in  Chancery  upon 
his  protestation  of  honour,  and  not  upon  his  oath.     This  prac- 
tice led  to  a  curious  mistake  in  an  Irish  case.     A  newspaper 
proprietor  named  Birch  sued  Sir  William  Somerville — after- 
wards Lord  Athlumny — when  Chief  Secretary  for  Ireland,  for 
an  alleged  breach  of  contract  to  pay  him  for  articles  written 
in  the  interest  of  the  Government.     The  late  Lord  Clarendon, 
the  Lord-Lieutenant  of  Ireland  of  the  day,  was  subpoenaed  as 
a  witness.     An  attestation  of  honour  instead  of  an  oath  was 
by  mistake  administered  to  him,  and  he  was  then  examined 
and  cross-examined  without  any  objection  being  taken  to  the 
reception  of  his  evidence.     A  motion  for  a  new  trial  was  made 
on  the  ground  that  the  testimony  of  an  unsworn  witness  had 
been  received,  but  the  Court,  having  ascertained   that  the 
losing  party  had  from  the  first  been  aware  of  the  irregularity, 
held  that  the  objection  came  too  late,  and  the  rule  was  accord- 
ingly discharged  {Birch  v,    Somerville,  2   Ir.  L.  Eep.  N.  S. 
243). 
Closely  connected  with  the  examination  of  Princes  of  the 


366  THB  MONTH. 

Blood  as  witnesses  is  the  possible  examination  of  Bojaltj 
itself  in  a  Court  of  jostice. 

In  the  impeachment  of  the  Earl  of  Bristol,  in  the  early 
part  of  the  reign  of  Charles  I.,  a  carious  constitutional  ques- 
tion arose,  which  Lord  Campbell,  in  his  Lirfes  of  the  Chan- 
eellors,  teUs  us,  very  much  perplexed  the  Lord  Keeper,  who 
was,  carious  to  relate,  the  Lord  Coventry  of  the  day.  It 
remains  still  undetermined.  The  Earl  of  Bristol,  in  his 
defence,  relied  upon  communications  which  had  passed 
between  him  and  the  King,  when  Prince  of  Wales,  at 
Madrid,  and  proposed  to  call  the  King  himself  as  a  witness. 
The  Lord  Keeper  gave  it  as  his  opinion  that  the  Sovereign 
cannot  be  examined  in  any  judicial  proceeding  under  an  oath 
or  without  an  oath,  as  he  is  the  fountain  of  justice,  and,  since 
no  wrong  may  be  imputed  to  him,  the  evidence  would  be 
without  temporal  sanction.  On  the  other  hand,  the  hardship 
of  an  innocent  man  being  deprived  of  his  defence  by  the  heir 
to  the  Crown  becoming  king  was  urged,  and  much  stress  was 
laid  on  the  doctrine  that  substantial  justice  ought  to  be  para- 
mount to  all  technical  rules.  A  proposal  was  made,  which 
could  not  be  resisted,  that  the  judges  should  be  consulted; 
they,  however,  declared  on  a  subsequent  day  that  His  Majesty, 
by  his  Attorney-General,  had  informed  them  that  *'  not  being 
able  to  discuss  the  consequence  which  might  happen  to  the 
prejudice  of  his  Crown  from  these  general  questions,  his 
pleasure  was  that  they  should  forbear  to  give  an  answer 
thereto"  (2  Campbell's  Lives,  pp.  510,  511).  Lord  Camp- 
bell, writing  in  1845,  apprehends  that  the  Sovereign,  if  so 
pleased,  might  be  examined  as  a  witness  in  any  case,  civil  or 
criminal,  but  must  be  sworn,  although  there  would  be  no 
temporal  sanction  to  the  oath.  He  likewise  states  that  in 
the  Berkeley  Peerage  case,  before  the  House  of  Lords  in  1811, 
there  was  an  intention  of  calling  George  IV.,  then  Prince 
Begent,  and  as  such  exercising  some  Boyal  prerogatives,  as  a 
witness ;  the  general  opinion  being  that  he  might  have  been 
examined,  but  not  without  having  been  sworn.  It  is  strange 
to  think  that  eighty  years  afterwards  another  stage  of  this 
Berkeley  Peerage  case  deprived  one  of  the  parties  in  a  case  in 
which  the  Prince  of  Wales  of  the  day  was  actually  examined 
of  the  advocacy  of  the  Attorney-General — Law  Times. 
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Damages  for  Dismissal  from  Emphymeiit — The  law  relating 
to  master  and  servant  has  many  sides,  and  no  sooner  is  one 
difiSculty  examined  and  disposed  of  than  others  appear  and 
claim  attention.      Servants  of   the  superior  class,  such   as 
clerks  and  managers,  are  often  engaged   for  a  considerable 
period  of  years,  and  during  the  currency  of  the  period  many 
incidents  may  occur  to  prevent  the  fulfilment  of  the  contract 
as  originally  contemplated.     It  is  of  great  importance  that 
one  should    be  able  to  comprehend   the  situation    of  both 
parties  in  the  event  of  a  premature  ending  of  the  relation- 
ship.    In  considering  the  effect  of  every  contract,  and  the 
questions  arising,  one  must  always  look  first  to  the  language 
of  the   contract   itself;    and   the  true  construction   of   the 
language  (apart  from  force,  fraud,  or  mistake)  is  the  touch- 
stone of  legal  right.     It  often  happens,  however,  that  disputes 
arise,  not  as  to  the  terms  of  the  contract,  but  as  to  their 
application  to  unforeseen  questions  which  arise  incidentally 
or  accidentally  in  the  course  of  the  performance,  and  which 
the  contract  does  not  answer  in  terms,  yet  which  are  within 
the  sphere  of  the  relation  established  thereby,  and  cannot  be 
decided  as  if   these  questions  occurred   between  strangers. 
The  law  of  carriers  and  of  shippers  abounds  in  these  com- 
plications.    And,  as  was  stated  in  one  of  that  class  of  cases, 
Uoyd  V.  Guibert,  L.  E.  1  Q.  B.  120,  a  person  who  expressly 
contracts  absolutely  to  do  a  thing  which  is  not  naturally  im- 
possible is  not  excused  by  the  law  of  England  for   non- 
performance because  of  being  prevented  by  the  act  of  God  or 
the  king's  enemies;  though,  in  respect  of  carriers,  who  are 
exposed  to  considerable  risks,  such  prevention  is  treated  as 
an  implied  exception.     When  ordinary  contracts  of  master 
and  servant  occur,  and  a  long  service  is  entered  upon,  it  may 
happen  that  the  master  becomes  bankrupt  or  gives  up  his 
business,  or  his  premises  are  burnt  down,  and  it  is  useful  to 
know  how  far  his  liability  continues  thereafter.     In  many 
cases,  as  appears  from  JSx  parte  Madure,  L.  B.  5  Ch.  737,  an 
agent  who  has  been  employed  by  a  company  which  is  wound 
up  has  been  held  to  have  no  claim  in  respect  of  commission 
against  the  company,  though  he  will  be  allowed  a  proof  for 
his  fixed  salary,  if  any.     In  1876  a  question  of  difficulty 
arose  in  reference  to  the  rights  of  an  agent  employed  for  a 
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term  of  years,  and  during  the  term  the  principal  sold  his 
bosiness.  As  the  case  reached  the  House  of  Lords,  and  le- 
ceived  great  consideration,  the  judgment  closely  affects  the 
law  of  master  and  servant,  and  is  of  great  authority.  In 
Rhodes  v.  Fonoood,  1  App.  C.  256,  Rhodes  was  a  collieiy 
owner  in  South  Wales,  and  was  anxious  to  place  his  coal  in 
the  most  advantageous  way  on  the  Liverpool  market  He 
entered  into  an  agreement  with  a  firm,  Forwood  &,  Paten,  in 
Liverpool,  the  substance  of  which  was  that  they  were  to 
become  his  agents  for  the  sale  of  coal  in  Liverpool  for  a  term 
of  seven  years.  During  that  time  Bhodes  engaged  that  he 
would  not  employ  any  other  agent  in  Liverpool  to  sell  his 
coal,  and  they  were  not  without  his  consent  to  sell  any  other 
people's  steam  coaL  They  were  to  be  paid  a  price  for  their 
services  by  a  percentage  on  the  value  of  coal  sold,  and  for 
that  price  they  were  to  undertake  all  the  expense  of  an 
office,  of  advertising  and  commending  the  coal  to  purchasers. 
Accordingly,  the  business  was  entered  upon,  and  the  agents 
incurred  considerable  expense  in  advertising.  The  employ- 
ment continued  three  and  a  half  years,  when  the  principal 
sold  his  colliery,  and  hence  no  more  coal  could  be  sent  to 
Liverpool  on  the  old  terms.  The  effect  on  the  agents  was 
that  they  lost  the  benefit  of  the  expense  incurred  at  the 
beginning,  and  they  were  deprived  of  the  commission  which 
they  might  have  earned  in  the  later  years.  The  question  in 
the  circumstances  was  whether  Shodes,  the  principal,  had 
violated  his  contract.  In  order  to  settle  this  question  it  was 
necessary  to  scrutinise  the  terms  of  the  contract,  and  it  was 
found  that  there  was  nothing  express  in  the  contract  to  the 
effect  that  Bhodes  would  send  any  coal,  or  for  how  long. 
Hence,  the  agents  had  to  rely  on  the  implied  obligations 
which  the  contract  might  surest  The  outline  of  the 
contract  was  found  to  be  merely  that,  so  long  as  the  agents 
should  carry  on  their  business  at  Liverpool,  they  should  be 
the  sole  agents  there ;  but  nothing  was  said  about  coal  sold 
elsewhere,  and,  on  the  other  hand,  the  agents  were  not  to  sell 
other  people's  coal  Then  there  was  a  clause,  **  subject 
nevertheless  to  the  determination  of  such  agency  in  manner 
hereinafter  mentioned."  The  contract  then  said  that  if, 
during   any   one   year,  the   agents   should   not    have  sold 
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50,000  tons,  it  should  be  lawful  for  Mr.  Bhodes  to  detcrtoiQe 
the  agency  at  the  expiration  of  six  months  from  the  delivery 
of  a  written  notice  to  that  effect.  On  the  other  hand,  if 
Bhodes  should  not  duly  supply  75,000  tons  in  any  one  year, 
then  the  agents  might,  in  like  manner,  determine  the  agency. 
The  question  thus  came  to  be  whether  the  principal  impliedly 
bound  himself  that  he  would  not  disable  himself  from  sending 
coal  to  Liverpool  by  selling  his  colliery  to  any  other  person. 
The  Exchequer  Chamber  held  that  the  principal  was  bound  to 
find  coal  to  send  to  Liverpool  for  seven  years,  and  in  doing  so, 
that  Court  reversed  the  judgment  of  the  Court  of  Exchequer. 
The  House  of  Lords  had  thus  to  decide  which  of  these  views 
was  right  The  Lord  Chancellor  (Cairns)  said  that  it 
certainly  would  have  been  a  much  wiser  thing  if  both  parties, 
— or,  at  all  events,  if  the  agents, — in  place  of  stipulating  for 
a  mode  of  terminating  the  agreement  which  would  take 
eighteen  months  perhaps  to  bring  about,  had  stipulated  for 
a  more  speedy  power  of  terminating  the  agreement,  and  for 
the  power  of  taking  coal  from  other  people  as  agents,  supposing 
the  coal  of  Mr.  Ehodes  was  not  sent  to  tham.  The  House  of 
Lords,  however,  said  that  they  could  not  make  a  new  or 
different  agreement,  and  hence  held  that  as  there  was  no 
express  contract  on  the  subject,  neither  was  there  any  implied 
contract,  and  hence  there  was  no  violation  of  contract  by  the 
principal  Lord  Hatherley  sdd  that  the  parties  seemed  to 
him  to  have  entered  into  a  simple  contract  of  agency,  which 
necessarily  determines  when  the  subject-matter  of  the  agency 
is  gona  It  was  a  thing  the  parties  might  have  foreseen,  that 
the  agency  might  come  to  an  end  in  that  way  as  well  as  in 
the  one  way  provided  for.  In  fact,  there  were  three  or  four 
other  kinds  of  contingencies  which  might  have  occurred,  and 
which  were  also  unprovided  for.  What  happened  was,  that 
the  parties  assumed  the  probability  of  a  certain  state  of 
things  existing,  but  they  did  not  enter  into  a  guarantee  that 
such  state  of  things  should  continue  to  exist.  Thus  five  law 
lords  reversed  the  judgment  of  three  judges  of  the  Exchequer 
Chamber,  a  fourth  judge  of  the  latter  Court  differing  from  the 
others. 

A  very  recent  case  has  occurred  which  again  illustrates 
the  difficulty  in  judges  agreeing  in  the  interpretation  of  this 
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kind  of  contract  between  principals  and  agents  or  i 
and  servants.  In  Tuimer  v.  Goldsmith  (1891),  1Q.B. 
a  diiferent  result  to  that  in  the  last-mentioned  case 
arrived  at  by  the  Court  of  Appeal,  which  Court  revei 
judgment  of  Grantham,  J.  The  defendant  (Golds 
who  traded  under  the  name  of  a  company,  was  a 
manufacturer,  and  entered  into  an  agreement  where' 
employed  the  plaintiff  (Turner)  as  his  agent,  canvasse 
traveller.  The  plaintiff  and  defendant  agreed,  the  fom 
serve  and  the  latter  to  employ,  on  the  following  terms : 
That  the  agency  should  commence  on  a  day  namec 
should  be  determinable  by  either  party  at  the  end  c 
years,  by  three  months'  written  notice ;  (2)  the  plain 
do  his  utmost  to  obtain  orders  and  to  sell,  etc. ;  (i 
plaintiff  was  not  to  sell  any  shirts  made  by  other  peo 
the  kind  manufactured  by  the  defendants;  (4)  tha 
commission  should  be  3|  per  cent,  on  all  goods  sold  1 
plaintiff  The  employment  began,  and  continued  foi 
years,  when  the  defendant's  factory  was  burned  down,  ai 
defendant  did  not  resume  business,  and  ceased  to  empl( 
plaintiff.  The  plaintiff  commenced  an  action  to  n 
damages  for  breach  of  contract  The  jury  assesses 
damages  at  £125,  but  the  question  was  reserved  wl 
there  had  been  any  breach  of  contract,  and  Gran  tha 
after  consideration,  entered  judgment  for  the  defendant 
plaintiff  thereupon  appealed. 

In  the  Court  of  Appeal  the  previous  case  of  1 
v.  Forwood  was  much  relied  upon  by  the  defendant,  bu 
Court  pointed  out  a  very  clear  distinction.  In  the  pn 
case  there  was  no  absolute  contract  to  employ  for  a  te 
years,  for  there  wei«e  ways  of  determining  the  contract  d 
the  period,  whereas  here  there  was  an  express  contn 
employ  for  five  years  certain,  and  the  contract  could  n 
put  an  end  to  except  at  the  end  of  five  years.  The  Co 
Appeal  held  that  this  made  all  the  difference.  It  had 
contended  that  there  was  nothing  binding  the  defends 
furnish  the  plaintiff  with  samples,  and  hence  no  agreemi 
do  what  was  necessary  to  enable  the  plaintiff  to  eai 
commission.  But  the  Court  said  that  the  answer  tc 
argument  was,  that  the  defendant  would  not  be  empl 
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the  plaintiflf  within  the  meaning  of  the  agreement  unless 
they  supplied  him  with  samples  to  a  reasonable  extent.  The 
Court  also  noticed  that  it  was  true  there  was  nothing  binding 
the  defendant  to  go  on  manufacturing  shirts ;  still,  he  bound 
himself  to  employ  the  plaintiff,  and  this  the  defendant  of 
course  might  equally  do  by  buying  the  articles  in  the  market. 
The  premises  being  burnt  down  and  the  defendant  making  no 
effort  to  resume  business,  the  plaintiff  was,  according  to  the 
Court  of  Appeal,  entitled  to  damages  for  breach  of  the 
contract  to  employ  the  plaintiff  for  five  years.  All  the  three 
Lords  Justices  agreed  in  this  judgment,  and  as  it  is  a  form  of 
contract  not  uncommon,  the  result  shows  the  importance 
attached  to  the  details  which  are  selected  for  express 
treatment  when  an  engagement  of  this  kind  is  entered 
upon. 

With  regard  to  the  damages  recoverable  for  breach  of  the 
contract  to  hire  a  servant,  a  recent  case  of  much  practical 
importance  may  be  noticed  in  close  connection  with  the  last 
cited  cases,  and  is  important  to  those  servants  of  the  humbler 
class  and  to  apprentices.     In  Maw  v.  Jones,  54  J.  P.  727, 
the  plaintiff  had  bound  himself  as  apprentice  to  the  defend- 
ants for  four  years  to  learn  the  business  of  a  draper.     The 
defendants  covenanted  to  instruct  him  and  provide  him  with 
food  and  lodging  during  the  period.     It  was  also  provided 
that  if  during  the  term  the  plaintiff  showed  want  of  interest 
in  his  work,  then  the  defendants  might  cancel  the  deed  by 
giving  him  a  week's  notice.    The  apprentice  had  gone  out  at 
night  without  leave,  and  was  one  day  summarily,  and  without 
notice,  dismissed  on  the  ground  that  he  had  been  guilty  of 
frequent  acts  of  insubordination.     The  apprentice  sued  his 
master  for  damages,  and  the  defendants  paid  40s.  into  Court, 
but  justifying  the  dismissal.     The  case  was  tried,  and  the 
judge  told  the  jury  that  though  the  defendants  would  have 
been  justified   in   dismissing   the    plaintiff  after   a   week's 
notice,  yet  the  jury  were  not  bound  to  limit  the  damages  to 
the  value  of  one  week's  services.     The  jury  gave  a  verdict 
for  £21   damages,  but  without  estimating  the  value  of  one 
week's  services,  which  probably  would  not  exceed  40s.     The 
jury  also  found  that  the  plaintiff  had  not  been  guilty  of  any 
misconduct,  and  that  no  grounds  existed  for  dismissing  the 
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plaintiff  without  notice,  though  there  were  some  groundi 
dismissing  him  after  a  week^s  notice.  This  ruling  ol 
judge  came  before  a  Divisional  Court,  and  the  Court  held 
the  view  of  the  judge  was  correct,  that  inasmuch  as 
defendants  had  chosen  to  dismiss  the  apprentice  wil 
notice  wrongfully,  the  plaintiff  was  entitled  to  recover  al 
damage  flowing  naturally  from  the  breach,  and  the  diffi 
which  a  discharged  apprentice  .might  have  in  obta 
employment  elsewhere.  The  Court  therefore  held  that 
was  not  an  unfair  measure  of  damages  to  be  recovered  i 
circumstances. — Justice  of  the  Peace. 

The  Scientific  Detection  of  Crime, — Of  late  years  scienc 
aided  us  to  such  an  extent  that  the  escape  of  a  criminal 
a-days  is  made  a  much  less  easy  matter  than  it  was  h 
century  ago.  Chemistry,  the  microscope  and  spectros 
are  generally  unerring  detectives,  and  supply  the  autbc 
in  a  wonderful  way  with  damning  proofs  for  conviction, 
accurately  do  they  perform  their  work  that  the  merest  t 
of  the  organic  fluids  are  discovered ;  and  the  spectrosco 
supplied  even  with  an  almost  inappreciable  amount  of  p 
or  blood,  will  furnish  sufficient  evidence  to  hang  a  guilty 
It  would  be  strange  if  the  advancement  were  all  on  one 
and  it  is  not.  A  comparison  of  the  criminal  records  o 
years  ago  and  those  of  to-day  will  show  frequently  that  pc 
which  are  the  most  difficult  of  detection  and  of  the 
recent  discovery  are  chosen  by  poisoners,  and  that  alten 
in  personal  appearance  are  effected  by  appropriate  che 
reagents,  suggesting  that  the  professional  criminal  has  g 
ally  some  knowledge  of  the  advance  of  chemistry.  To 
sider  the  subject  most  systematically,  it  is  necessary  th 
should  bear  two  points  in  view, — first,  the  apprehension  < 
criminal ;  and,  secondly,  his  conviction.  Certain  peculia 
often  render  identification  a  comparatively  easy  matter 
when  these  marks  are  obliterated,  and  the  appearance  o 
individual  is  changed  to  a  great  extent,  the  affair  bee 
more  serious  for  the  detectives.  As  a  general  thing,  the 
furnished  only  with  a  photograph,  and  with  this  they  a 
pick  out  of  hundreds  of  criminals  the  one  they  are  in  s 
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of.    A  very  accurate  description  aldo  accompanies  the  picture. 
So  easy  is  it  for  the  criminal  to  alter  his  entire  appearance 
that  in  a  short  time  a  complete  metamorphosis  is  effected. 
Criminals  have  gone  so  far  as  to  cut  off  a  finger,  or  have 
poUed  out  several  front  teeth,  to  conceal  their  identity.    Of  all 
disguises  the  most  effectual  are  produced  by  the  use  of  washes 
and  dyes  to  alter  the  colour  of  the  hair.    Some  years  ago  this 
method  of  disguise  was  considered  out  of  the  question,  and  it 
was  not  till  Orfila,  the  renowned  chemist,  testified  to  the  con- 
trary, that  it  was  believed  practicable.     The  first  case  of  this 
kind,  where  identity  was  doubted,  occurred  in  Paris,  where  a 
murder   had    been  committed.     One  witness  swore  that  he 
had  seen  the  suspected  person  at  ten  o'clock  in  the  morning 
at  Paris,  and  affirmed  that  his  hair  was  black ;  while  others 
testified  that  they  had  seen  him  in  Versailles,  with  fair  hair 
at  five  or  six  o'clock  of  the  same  evening.     The  man's  hair 
was  naturally  jet  black,  and  it  does  not  appear  that  he  wore 
a  wig.     The  question  in  consequence  proposed  to  Orfila  by 
the  law  authorities  was  whether  black  hair  could  be  dyed 
fair.     One  of  the  first  hairdressers  of  Paris,  who  was  con- 
sulted, declared  that  it  was  impossible ;  but  Orfila  stated  that 
it  was  not  only  possible,  but  that  it  had  been  done  twenty- 
six  years  before  by  Vauquelin,  by  means  of  chlorine.     Since 
that  time  it  is  commonly  done,  and,  in  the  greater  number  of 
instances,  the  hair  of  the  criminal  is  red,  sandy,  or  brown, 
and  it  is  dyed  black  by  preparations  of  silver,  lead,  bismuth, 
or  sulphur,   first  washing  the   hair  with  some   alkali.     To 
bleach  it,  chlorine  water  or  peroxide  of  hydrogen  is  chosen. 
In  spite  of  these  ingenious  measures,  however,  the  chemical 
expert  is  ahead  of  them ;  for  at  his  disposal  he  has  reagents 
to  detect  the  metal,  which  is  readily  found,  or  by  close  in- 
spection he  can,  at  the  end  of  a  day  or  two,  see  the  difference 
in  colour  between  the  dyed  portion  and  the  natural  hair.     In 
speaking  of  the  obliteration  of  certain  scars  and  India-ink 
marks,  it  is  stated,  in  opposition  to  the  popular  idea,  that 
these  stainings  are  not  indelible.      Caspar  and  Hutin  have 
devoted  themselves  to  the  investigation  of  the  subject,  and 
found  in  many  cases  that  scars  could  be  removed.     In  regard 
to  India-ink  and  other  pigments  which  have  been  pricked 
into  the  skin,  we  have  an  admirable  article  by  Tardieu  in 
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the  Annates  dCRygitm  P%Mique,  toL  ilL  p.  171.  One 
prisoner  seen  by  him  removed  the  India-ink  tattooing  yexj 
rapidly  by  a  paste  containing  acetic  add  and  other  substances. 
In  a  few  days  a  cmmb  dropped  from  the  skin,  leaving  a  dean 
suface.  Questions  of  identity  based  npon  ^riking  peculi- 
arities of  the  individual  are  often  cleared  np  by  the  merest 
chance ;  for  example,  a  man  was  foand  murdered,  and  bom 
the  direction  of  the  knife-wound  it  was  strongly  suggested 
that  the  murderer  was  left-handed.  After  vain  attempts  to 
solve  the  difficulty,  he  was  told  to  hold  up  his  right  hand; 
thrown  off  his  guard,  he  immediately  held  up  his  k/L  The 
slightest  trifles  will  be  seized  upon  by  the  watchful  detective, 
and  often  secure  conviction.  No  better  example  can  be 
given  than  that  cited  by  Best.  The  criminal  was  detected  by 
a  certain  malformation  of  his  teetL  A  robbery  had  been 
committed,  and  in  the  morning  some  partially  eaten  fruit  was 
found  upon  the  table  in  one  of  the  rooms.  The  attention  of 
the  police  was  called  to  peculiar  teeth-marks  upon  the  apples, 
indicating  the  absence  of  two  front  teeth  from  those  of  tiie 
eater.  An  individual  with  this  dental  defect  had  been  seen 
lurking  about  the  vicinity  a  few  days  before.  When  taxed 
with  the  crime,  he  promptly  confessed  it  So,  too,  are  the 
footprints  tell-tale  witnesses  in  many  cases,  though  this 
proof  is  not  so  valuable  as  it  might  be.  A  slipper  or  boot 
may  often  make  a  print  which  is  really  much  lai^r  tiian  the 
foot,  and  which  it  does  not  subsequently  fit  M.  Hougolin 
has  devoted  himself  to  this  branch  of  the  study,  and  devised 
a  plan  which  enables  him  to  take  impressions  of  feet  in  the 
soil  for  comparison  with  those  of  the  suspected  criminala 
He  raises  the  temperature  of  the  impressed  ground  to  212 
by  placing  over  it  a  brazier  of  live  charcoal.  He  then  dusts 
pulverised  stearine  into  the  impressions,  which,  when  cold,  is 
removed,  and  he  is  enabled  to  preserve  an  exact  mould  of  the 
footprint  A  plaster-cast  can  afterwards  be  made.  Chemistry 
comes  to  our  aid  in  many  ways  in  the  detection  of  crime. 
On  several  occasions,  bodies  have  been  so  burnt  or  charred  as 
to  defy  identification,  and  analysis  is  the  only  thing  to  fix 
the  identity.  A  set  of  false  teeth  or  even  a  button  has 
escaped  destruction,  and  has  been  secured  to  convict  the 
criminal.     In  one  instance,  the  process  of  combustion  bad 
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been  so  thorough  that  nothing  was  found  except  a  small 
vitreous  substance  which,  when  examined  by  chemical 
experts,  proved  to  be  the  mineral  part  of  a  set  of  false 
teeth.  A  mysterious  murder  was  committed  in  a  small 
French  town  a  few  years  ago.  The  victim  was  the 
curi,  and  he  was  found  dead  with  a  ball  through  his 
head,  and  another  lodged  in  his  brain.  It  was  extracted 
and  found  to  be  cast  from  pewter.  This  was  the  only  clue 
the  police  possessed.  After  a  month  or  so,  suspicion  fell  upon 
a  shoemaker,  who  had  borne  ill-will  toward  the  curS,  On 
examining  his  house,  a  pistol  and  three  bullets  were  found. 
Two  chambers  of  the  pistol  had  been  discharged,  and  the  balls 
obtained  resembled  that  extracted  from  the  brain  of  the 
murdered  man.  The  shoemaker  was  arrested  and  tried,  and 
the  bullets  presented,  but  they  were  not  considered  sufficient 
to  convict  him,  they  being  the  only  evidence.  He  would 
have  escaped  had  it  not  been  for  a  young  chemist  who  begged 
to  be  allowed  to  make  an  analysis.  He  received  and  weighed 
the  balls,  and  found  all  weighed  the  same,  although  that 
extracted  from  the  head  of  the  cut4  was  somewhat  battered 
out  of  shape.  Chemical  analysis  demonstrated  that  they  were 
exactly  alike  in  chemical  constitution, — even  when  subjected  to 
the  most  delicate  analysis, — and  that  they  differed  markedly 
from  twenty  or  thirty  other  pieces  of  pewter.  The  conclusion 
arrived  at  was  that  no  two  specimens  of  pewter  are  alike,  as 
this  metal  is  not  made  in  the  same  way  at  different  times, 
the  proportion  of  its  ingredients  varying  considerably. 

Chemistry  undoubtedly  helps  us  more  effectually  in  the 
examination  for  poisons  than  in  any  other  way.  We  may 
imagine  how  difficult  the  task  must  be  when  we  take  into 
account  the  small  amount  of  some  poisons  that  is  required  to 
destroy  life.  Taylor  says :  "  This  may  be  tested  by  the 
smallest  fatal  doses  of  some  well-known  substances.  In  one 
well-observed  case,  two  grains  of  arsenic,  given  over  a  period 
of  five  days,  destroyed  the  life  of  an  adult  Supposing  the 
whole  of  this  quantity  had  entered  into  and  remained  in  the 
blood,  it  would  have  formed  only  the  ninety-eight  thousandth 
part  by  weight  of  that  liquid ;  but  as  elimination  and  deposi- 
tion go  on  simultaneously,  the  proportion  in  the  blood  at  any 
given  time  must  have  been  much  less  than  this ;  and  yet  there 
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can  be  no  doubt  that  the  poison  desttoyed  life  by  its  action 
on  the  blood ! "  Of  course,  analysis  of  this  fluid  is  a  difficult 
and  delicate  matter,  and  we  are  occasionally  obliged  to  resort 
to  the  spectroscope.  Preyer,  of  Jena,  has  done  more  with 
this  instrument  than  almost  any  one  else.  Prussie  acid  spec- 
tra present  two  well-marked  absorption  bands,  which  in  me 
and  position  differ  but  little  from  those  of  normal  blood 
Oxcdie  acid  gives  one  band  in  the  orange  on  the  left  of  the 
sodium  line,  and  a  complete  absorption  of  the  violet,  indigo, 
blue,  green,  and  most  of  the  red  rays.  Some  poisons,  however, 
are  eliminated  very  quickly  from  the  system,  and  we  are 
unable  to  detect  their  presence.  Among  these  are  the  organic 
poisons,  which  often  defy  detection.  The  colour  of  the  blood 
is  sometimes  markedly  changed  by  poisons,  becoming  either 
purple,  black,  etc.  Many  notable  cases  figure  in  ihe  annals 
of  medical  jurisprudence,  demonstrating  the  difficulty  of 
making  distinction  between  accidental  and  intentional  poison- 
ing. With  Wilkie  CoUins's  admiral  theory  of  the  "  Law  and 
the  Lady "  in  view,  we  call  to  mind  the  really  ingeniously 
constructed  poisoning  case.  This  fictitious  case,  like  many 
real  ones,  suggests  the  fact  that  often  the  use  of  arsenic  as  a 
beautifier  by  vain  women,  or  as  a  remedy  by  patients  with 
cutaneous  afiTections,  sometimes  produces  the  death  of  the  user, 
and  occasionally  suggests  criminal  action  on  othe  part  of 
relatives  or  friends.  An  example  is  quoted  by  Taylor: 
"A  girl,  nine  years  old,  died  after  a  short  illness,  with 
obscure  symptoms  suggesting  criminal  poisoning.  It  after- 
wards transpired  that  her  stepmother,  who  was  suspected, 
had  used  it  in  an  ointment  that  had  been  applied  to  the 
scalp.  Post-mortem  examination  revealed  traces  of  poison  in 
the  internal  organs ;  and  the  question  arose,  whether  arsenic 
had  been  administered  in  the  fck)d  intentionally,  the  step- 
mother being  known  to  have  maltreated  the  child  As 
death  occurred  at  the  end  of  nine  days, — a  long  time, — and 
as  the  presence  of  arsenic  in  the  stomach  and  intestines  was 
simply  the  result  of  absorption  and  preparatory  eliminati(m, 
the  woman  was  acquitted 

When  we  devote  ourselves  to  the  examination  of  blood 
fbund  on  the  body  of  the  suspected  person,  the  furniture  of 
the  room,  or  the  texile  fabric,  the  microscope  is  of  invaluable 
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service.  We  have  several  points  to  consider,  and  various 
questions  of  interest  arise : — 1.  Is  the  substance  found  blood, 
and  is  it  human  blood  ?  2.  Was  it  accidently  deposited  upon 
the  person  or  not  ?  This  first  piece  of  information  is  often 
difficult  to  obtain,  as  there  are  many  things  which  closely 
resemble  blood, — among  these  the  iron  ssdts,  and  various 
dyes.  We  have  to  be  very  careful,  in  removing  stains  from 
knife-blades,  to  avoid  removing  rust  as  well.  After  we  dis- 
pose of  these  doubts,  and  when  we  decide  the  spot  to  be 
blood,  we  have  to  determine  whether  it  is  human  blood  or 
not.  There  has  been  much  discussion  in  regard  to  this 
matter,  and  though  some  writers  say  that  there  is  marked 
difference  between  the  size  of  the  blood-corpuscles  of  man 
and  the  other  mammalia,  it  has  been  the  general  opinion  of 
able  investigators  that  there  is  none. 

There  are  certain  grand  distinctions,  however,  where  there 
is  an  absolute  certainty  in  telling  whether  the  blood  is  from 
mammalia,  birds,  fish,  or  reptiles.  The  corpuscles  of  the 
three  latter  are  all  elliptical,  while  the  former  are  circular. 
It  occasionally  happens  that  the  criminal  becomes  caught  by 
his  own  attempts  to  explain  away  the  appearance  of  blood 
upon  his  clothing.  A  man  who  was  suspected  of  murder 
was  arrested,  and,  when  questioned  in  regard  to  some  bloody 
spots  upon  his  coat,  attempted  to  account  for  them  by  saying 
that  he  had  been  cleaning  fish.  The  microscope  revealed  the 
fact  that  the  corpuscles  were  round  and  not  oval.  All  blood- 
corpuscles  become  smaller  in  dried  blood,  and  this  should  be 
taken  into  account  when  an  examination  is  made.  This 
question  of  difierence  in  the  size  of  the  corpuscles  has  been 
such  a  perplexing  one  that  various  other  tests  have  been 
thought  of.  Numerous  German  investigators  have  attempted 
to  solve  the  problem,  and  have  advanced  the  theory  that  a 
certain  colouring  substance  of  blood,  hcemoglobine,  from  differ- 
ent animals,  will  crystallise  in  a  different  way.  This  test  is 
not  so  exact  as  it  was  originally  thought  to  be,  and  we  are 
again  in  want  of  a  new  plan.  An  infallible  test,  however,  is 
obtained  by  the  spectroscope,  that  most  valuable  of  instru- 
ments. It  is  competent  to  detect  the  smallest  trace  of  blood, 
even  after  clothing  has  been  washed.  Sorby  believes  that 
even  the  one-thousandth  part  of  a  grain  of  blood  can  be 
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recognised.  Surely,  \vith  such  an  instrument  as  this  at  our 
disposal,  the  chances  for  the  suspected  person  are  very  small 
With  the  new  discoveries  that  are  being  made  eveiy  day,  and 
the  valuable  agents  already  in  our  hands,  the  statistics  of 
crime  and  the  certainty  of  arrest  will  be  greatly  increased  in 
the  future. — AppletorCs  Journal. 

The  Escape  of  the  "Mata," — The  escape  of  this  steamer  from 
San  Diego,  California,  is  liable  to  lead  to  an  international 
complication  between  our  Government  and  the  Eepubhc  of 
Chili,  similar  to  that  which  arose  between  our  Government 
and  Great  Britain  on  account  of  the  escape  of  the  Confedeiate 
cruiser  Alabama,  unless  it  turn  out,  as  is  by  no  means  im- 
probable, that  the  insurgents  shall  be  successful  in  the  straggle 
which  they  are  making  against  the  established  Government 
in  Chili.  The  Etata  was  an  insurgent  steamer  which  had  ran 
into  the  harbour  of  San  Diego,  and  had  there  taken  aboard  a 
cargo  of  arms  and  other  contraband  of  war.  Our  authorities 
were  informed  of  the  character  of  the  vessel,  and  of  the  char- 
acter of  the  goods  she  was  taking  on  board,  in  time  to  arrest 
her  through  a  United  States  marshal,  who  put  his  deputy  on 
board.  But,  of  course,  a  deputy  United  States  marshal  could 
not  detain  a  man-of-war  in  case  she  should  choose  to  sail ; 
and  it  turned  out  that  the  Etata  had  on  board  a  concealed 
battery  of  guns,  with  a  sufficient  crew  to  work  the  same,  which 
had  been  probably  transferred  to  her  from  the  Chilian  insur- 
gent steamer  Esmeralda.  The  Etata,  in  the  night,  put  the 
deputy  ashore,  steamed  out  of  the  harbour,  and  made  her 
escape.  Our  Government  ordered  the  steamer  Charlaim^ 
which  was  at  that  time  in  another  port,  to  pursue  the  Etain, 
and  at  the  time  of  this  writing  the  result  of  the  pursuit  has 
not  been  determined.  If  the  Etata  makes  good  her  escape, 
and  the  Balmaceda  party  succeed  in  suppressing  the  insurrec- 
tion. Chili  will  probably  demand  indemnity  from  our  Govern- 
ment, and  then  the  question  will  be  whether  our  Govern- 
ment used  due  diligence  in  detaining  the  insurgent  steamer. 
The  case  will  be  much  stronger  in  our  favour  than  was  the 
case  of  the  Alahamxi  in  favour  of  Great  Britain.  There,  the 
British  authorities  were  fully  and  repeatedly  notified  that  a 
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steamer  which  was  being  built  in  one  of  the  English  dock- 
yards was  being  built  as  a  man-of-war  for  the  insurgents,  and 
yet  in  total  disregard  of  this  notification  and  of  the  obligations 
of  international  law  it  allowed  the  steamer  to  put  out  to  sea ; 
and  for  that,  after  a  long  diplomatic  turmoil  ending  in  the 
Geneva  arbitration,  it  paid  us  damages  to  the  extent  of  fifteen 
millions  of  dollars.  It  deserves  a  passing  observation  that 
the  war  in  Chili  is  being  prosecuted  with  the  most  unex- 
ampled atrocity  and  brutality.  Battles  take  the  form  of 
massacres.  All  the  officers  captured  by  either  party  are  shot. 
This  war  is  only  paralleled  by  the  infamous  treatment  which 
the  Chilians  visited  upon  their  weaker  sister  Bepublic  of 
Peru,  the  very  permission  of  which  was  a  disgrace  to  the 
United  States,  who  looked  on  and  permitted  it  The  Chilians 
are  now  visiting  the  same  atrocities  upon  each  other.  Their 
acts  in  this  war  put  them  outside  the  pale  of  civilisation,  and 
into  a  category  which  disgraces  the  name  of  Turk  or  Arab. — 
American  Law  Review. 

PreserU-Day  Jurymen. — The  jurymen  in  the  Walpoh  case 
were  bold  enough  to  negotiate  with  the  solicitors  about 
remuneration.  This  is  reprehensible  to  the  last  degrea  No 
communication  whatever  ought  to  take  place  between  jurymen 
and  the  parties  or  solicitors  whilst  the  case  is  pending.  The 
agreement  come  to  between  the  parties  concerning  the  in- 
creased fees  to  jurymen  is  always  a  strictly  private  matter,  the 
concession  appearing  to  come  from  both  ;  whereas  communi- 
cation may  reveal  a  disinclination  on  the  part  of  one.  Jury- 
men in  the  present  day  want  keeping  in  order. — Law  Times. 

• 

Cruelty  to  Animals. — The  decision  in  Commonwealth  v. 
Lewis,  given  in  12  Crim.  L.  Mag.  385,  note,  was,  on  February 
23,  1891,  reversed  by  the  Supreme  Court  of  Pennsylvania. 
The  conviction  was  based  upon  a  special  verdict  finding  that 
defendant  had  engaged  in  shooting  pigeons  liberated  from  a 
trap,  at  a  shooting-match  instituted  by  a  club  for  a  test  of 
skill  in  marksmanship,  the  wounded  birds  being  killed  as 
Boon  as  possible  after  discovery,  and  all  the  birds  killed  being 
sold  for  food.     The  Chief-Justice,  delivering  the  opinion  of 
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the  Court,  holds  (see  Commoniffealth  v.  Lewis,  48  L^.  Int  96) 
that  there  is  no  legal  difference  between  shooting  birds  in 
this  way  and  shooting  them  when  found  at  large  in  the 
woods,  unless  needless  cruelty  is  practised ;  and  the  latter 
method  being  lawful,  though  the  marksmanship  be  bad,  the 
former  method  is  also  lawful  under  the  same  conditions. 
"  A  distinction,"  he  says  in  the  latter  part  of  the  opinion, 
"  was  pressed  upon  the  argument  between  the  case  of  a 
captive  bird  and  one  at  large  in  the  woods.  In  the  latter 
instance,  there  is  a  necessity  to  shoot  it  in  order  to  capture  it 
for  food  or  other  lawful  purpose,  and  if  wounding  results,  it 
is  an  unavoidable  incident,  while  in  the  case  of  a  captive 
bird  no  necessity  exists  for  putting  it  to  death  in  this  way. 
Some  force  may  be  conceded  to  this  as  an  abstract  proposition, 
but  we  do  not  see  its  application  to  the  facts  of  this  case. 
The  right  to  kill  the  pigeon  was  and  must  be  conceded,  and 
there  is  no  finding  of  the  jury  that  its  suffering  was  greater 
because  of  the  manner  of  its  death  than  if  it  had  been  killed 
in  some  other  way.  This  is  a  scientific  question  which  I  do 
not  feel  myself  competent  to  pass  upon.  Nor  do  I  think  the 
average  juryman  is  any  better  qualified  to  do  so.  It  may  be 
that  science  in  the  future  will  discover  the  method  of  killing 
a  pigeon  with  the  least  possible  pain.  So  far  as  other  animals 
are  concerned,  it  is  perhaps  an  open  question ;  the  attempt  of 
well-meaning  humanitarians  in  a  sister  State  to  reduce  the 
suffering  of  condemned  criminals  by  putting  them  to  death 
by  electricity  instead  of  by  hanging,  has  produced  a  long  con- 
troversy, which  can  hardly  be  regarded  as  settled.  An  attempt 
has  been  made,  so  far  unsuccessfully,  to  show  that  it  is  uncon- 
stitutional because  of  its  cruelty." — Criminal  Law  Magazm, 
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The  English  Condituiion.  By  Emile  Boutmy.  With  an 
Introduction  by  Sir  Frederick  Pollock,  BarU  London: 
Macmillan  &  Ca     1891. 

The  late  Bishop  Selwyn  once  naively  remarked  to  a  some- 
what   self-complacent  candidate  for  Orders,  who  proudly 
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pulled  out  for  inspection  a  trial  sennon  on  the  text,  "  I  have 
declared  nnto  you  the  whole  counsel  of  God/'  "  What ;  all 
that  in  one  sermon ! "  A  similar  remark  might  be  made  vith 
reference  to  this  volume  on  the  English  Constitution.  The 
writer  aims  at  too  much.  No  doubt  his  study  of  our  political 
liistory  far  exceeds  in  its  range  that  of  most  foreigners ;  but 
lie  tries  to  look  at  our  Constitution  from  too  many  sides  at 
oDce.  The  views  of  one  so  conversant  not  only  with  Hallam 
and  Stubbs,  but  also  with  present-day  politics, — and  even 
with  the  authorised  programme  of  the  ''  Free  Land  League/' 
— could  not  fail  to  be  valuable  and  interesting,  if  fully  and 
clearly  set  forth.  But  the  attempt  to  give  a  sketch  of  the 
growdi  of  the  Constitution,  a  description  of  its  component 
parts,  a  history  of  economic  changes,  an  account  of  the 
progiess  of  reform,  a  criticism  of  the  past,  a  survey  of  the 
present,  and  a  forecast  of  the  future,  within  a  little  more  than 
two  hundred  pages,  is  an  undertaking  beyond  even  M.  Boutmy, 
although  fortified  by  "  a  careful  study  of  the  best  authorities," 
and  possessed,  in  the  opinion  of  Professor  Sir  Frederick 
Pollock,  of  "  a  mind  singularly  free  from  prejudice." 

There  is  throughout  a  want  of  definite  and  connected 
informatioiL  Considerable  previous  knowledge  of  the  subject 
is  presupposed,  and  we  are  supplied  with  a  running  commen- 
tary on  the  Constitution  rather  than  with  a  systematic 
endeavour  to  explain  what  that  Constitution  is.  We  fail  to 
see  for  what  class  of  readers  the  volume  can  be  intended. 
It  lacks  the  details  necessary,  if  intended  as  a  handbook 
for  students ;  and  it  lacks  thoroughness  of  treatment  of  the 
different  situations  reviewed,  if  intended  as  "a  study."  Its 
professed  aim  is  to  point  out  the  chief  conclusions  the  author 
has  reached,  but  it  would  have  been  better  if  his  premises 
had  been  more  fully  considered. 

The  chapters  upon  "  The  Country  Gentlemen/' "  The  Yeo- 
men/* and  "The  Manufacturing  Period — the  two  Nations," 
deal  with  subjects  not  usually  regarded  as  parts  of  the 
Constitution,  and  are  calculated  to  suggest  fresh  lines  for 
thought  and  reflection ;  but  they  are  spoilt  by  their  "  scrappi- 
ness."  Perhaps  one  of  the  most  interesting  points  touched 
upon,  and  one  with  far-reaching  consequences,  is  the  manner 
in  which  the  representation  of  the  burgesses  or  urban  classes 
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in  the  Lower  Chamber  was  speedily  leavened  by  the  presence 
of  the  knights  or  rural  gentry,  and  became  entirely  lay  owing 
to  the  desertion  of  the  parochial  clergy ;  while  the  bishops, 
abbots,  and  priors  formed  an  important  element  in  the  Upper 
Chamber,  bat  only  in  virtue  of  their  secular  titlea 

A  few  of  the  writer's  individual  opinions  may  be  indicated. 
He  refuses  to  see  before  the  Normau  Conquest  anything  but 
**  deep-seated  tendencies."     He  thinks  the  constitutional  and 
parliamentary  system  had  its  origin  in  historical  rather  than 
in  purely  ethnical  sources,  and  that  it  was  "  rather  the  out- 
come of  the  needs  which  circumstances  had  created  than  an 
inheritance   handed  down   from  the   period   of   the   Saxon 
Conquest"     He  holds  that  "  those  five  hundred  years,  viz.  the 
period  which  embraces  the  eleventh  and  fourteenth  centuries, 
witnessed,   so    to   speak,   the   unbroken   development  of  a 
vigorous    frame   towards    that   solidity  of   structure  whicli 
marks  the  attainment  of   manhood."      He  insists  that  the 
feudal  nobility  came  to  an  end  with  the  Wars  of  the  Boses, 
and   that  the  present   large  estates  {kUifundia  as  he  calls 
them)  were  the  creation  of  the  upstart  recruits  of  the  peerage 
in  last  century ;  while  he  finds  in  the  economic  and  poUtical 
changes  from  1760  to  1832  a  revolution  peaceful  but  more 
complete  than  England  had  ever  before  witnessed.     As  he 
approaches  recent  times  the  disinterested  intelligent  foreigner 
somewhat   disappears,  and  the   student  of   the  DaUy  Ifem 
comes  more  prominently  to  the  front.     The  self-seeking  of 
the  oligarchy,  the  greed  of  the  landowners,  and  the  incom- 
petency and  tyranny  of  the  justices  of  the  peace,  are  set 
forth  in  a  manner  analogous  to  that  in  which  landlords  and 
resident  magistrates  in  Ireland  are  wont  to  be  described  by 
the  Eadical  press.    Yet  he  admits  that  **  without  the  existence 
of  the  English  oligarchy  of  the  eighteenth  century,  in  whose 
shade  it  grew  up  and  flourished,  that  best  type  of  free  govern- 
ment [the  present  parliamentary  system]  would  never  have  come 
into  being,  and  would  have  remained  unknown  to  the  world" 
He  closes  by  prophesying  that  England's  "  ancient  spirit  must 
needs  disappear  with  the  county  aristocracy,  that  healthy  and 
vigorous  frame  which  formerly  sheltered  it,  and  a  new  life  must 
quicken  the  freshly-moulded  clay  of  the  English  democracy." 
We  are  glad  to  see  a  foreigner  showing  such  an  intelligent 
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interest  in  our  Constitution.  We  appreciate  his  remarks  and 
criticisms  upon  those  less  noticed  topics  to  which  he  has 
adverted,  and  we  trust  he  will  soon  elaborate  them  in  a  fuller 
and  more  satisfactory  manner  than  he  has  seen  fit  to  adopt 
in  the  outlines  before  us. 


A  Handbook  of  the  Parochial  Ecclesiastical  Law  of  Scotland, 
By  William  George  Black,  Member  of  the  Faculty  of 
Procurators,  Glasgow ;  Clerk  to  the  Heritors  of  Govan. 
Second  Edition,  revised  and  enlarged.  Edinburgh: 
Green  &  Sons.     1891. 

It  speaks  to  the  usefulness  and  popularity  of  Mr.  Black's  book 
that  it  has  been  found  necessary  to  issue  a  second  edition 
within  less  than  four  years  of  the  appearance  of  the  first. 
The  work  deserves  its  success.  Its  moderate  size  and  its 
method  of  treatment  render  it  a  convenient  manual  for  those 
who  have  to  deal  with  these  parochial  matters ;  and  we  can 
recommend  it  as  reliable  as  well  In  preparing  this  new 
edition  the  author  has  revised  the  work  and  added  consider- 
ably to  the  text.  We  notice  that  Mr.  Black  is  engaged  in 
the  preparation  of  a  companion  work  on  the  Parochial  Law  of 
ScoUand  other  than  ecclesiastical 


fnalieb  Dectefone. 


May — June. 
{All  current  English  decisions  likely  to  throw  light  upon  any  point  of 
Scottish  law  or  practice,  are  here  reported.) 

Copyright. — Licence — Assignment  of  Copyright — Infringement — 
Copyrighi  Act  1862,  sees.  3,  6.— In  April  1890,  A.,  the  owner  of  the 
copyright  in  a  picture,  sent  a  photograph  of  it  to  the  defendant, 
suggesting  that  he  should  publish  it  in  a  paper  of  which  he  was  the 
proprietor.  In  May  1890  A.  assigned  the  copyright  to  the  plaintiff, 
who  duly  registered  himself  in  the  copyright  register  at  Stationers' 
Hall  as  the  proprietor  of  the  copyright.  In  August  the  defendant 
published  his  paper  containing  an  engraving  of  A.'8  picture.  The 
plaintiff,  who  had  no  notice  of  the  licence  to  the  defendant  at  the 
time  when  he  acquired  the  copyright,  thereupon  brought  the  present 
action  for  infringement  of  his  copyright  On  behalf  of  the  defendant 
it  was  contended  that  the  licence  from  A.  operated  to  enable  the 
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defendant  to  publish,  and  protected  him  as  being  a  licence  wiUdn 
the  Copyright  Act  1862.  HM  (by  Mr.  Justice  Williams)  that  the 
licence  wajs  not  equivalent  to  a  partial  assignment,  and  that  the 
plaintiff  took  his  assignment  wholly  unaffected  by  the  previous 
licence. — London  Printing  and  Fublieking  Company  t.  Gm^  High 
Ct.,  Ch.  Div.,  13  May. 

Light. — Grant  of  land  for  erecHon  of  buHding — Windows  omiooktng 
land  of  grantor — Implied  grant, — In  1875  land  was  conveyed  by  W., 
owner  of  the  adjoining  land,  to  certain  persons  acting  for  a  reUgious 
body  which  was  desirous  of  erecting  a  chapel,  and  by  the  deed  of 
conveyance  it  was  declared  that  the  grantees  should  hold  the  land 
upon  trust  to  erect  a  chapel  thereon  in  such  manner  as  the  grantees 
should,  with  the  saootion  of  the  religious  body,  deem  necessary  or 
expedient,  and  to  permit  the  came  to  be  used  for  religious  purposes ; 
and  the  grantees  contracted  with  the  vendor  that  all  lights  and 
windows  in  the  chapel  overlooking  the  other  adjoining  land  of  the 
vendor  should  be  of  fluted  or  ground  glas&  In  rebniary  1878  the 
chapel  trustees  began  to  build  a  chapel,  with  windows  looking  oat 
upon  the  adjoining  land  of  W.  In  November  1878  W.  agreed  to 
sell  this  adjoining  land,  and  in  May  1890  the  purchasers  commenced 
to  build  thereon  so  as  to  obstruct  the  chapel  windows.  The  aetioD 
was  accordingly  brought  against  them  by  the  chapel  trustees  for  an 
injunction.  Held  (by  Mr.  Justice  Kekewich)  that,  it  being  in  the 
contemplation  of  the  parties  to  the  deed  of  1875  that  a  building 
would  be  erected  with  windows  overlooking  the  adjoining  land  of 
the  grantor,  there  was  an  implied  obligation  on  the  part  of  the 
grantor  and  his  assigns  not  to  obstruct  such  windows,  and  that  the 
injunction  must  be  granted. — Bail^  v.  /cfe,  High  Ct.,  Ch.  Div., 
13  May. 

Licensing. — Beerhouse — Renewal  of  licence — Refusal  hy  Licensing 
Justices  to  renew — Power  of  Quarter  Sessions  to  re-hear  case — fFine  and 
Beerhouse  Act  1869,  sec,  8. — This  was  an  appeal  on  a  case  stated  by 
the  Court  of  Quarter  Sessions  for  the  county  of  Kent.  The  appel- 
lant (Whiffen)  was  the  tenant  of  a  licensed  beerhouse,  which  had 
been  licensed  as  a  beerhouse  prior  to  and  continuously  since  May  1, 
1869.  Bligh  was  the  owner  of  this  house.  August  25,  1890,  was 
the  day  appointed  for  the  annual  licensing  meeting,  and  prior  to 
that  date  no  notice  of  objection  to  the  renewal  of  the  licence  was 
served  on  Whiffen,  and  he  did  not  attend  on  that  day.  At  this 
meeting  the  justices  directed  the  police  superintendent  to  serve  on 
Whiffen  a  notice  of  objection  to  tbe  renewal.  Notice  of  objection 
was  accordingly  served  on  September  12,  1890,  by  the  superin- 
tendent, stating  that,  at  the  adjourned  meeting  to  be  held  on  Sep- 
tember 22,  the  renewal  of  his  licence  would  be  opposed  on  the 
following  grounds :— (1)  That  persons  have  been  found  drunk  and 
disorderly  upon  the  licensed  premises;  (2)  that  persons  of  bad 
character  do  frequent  the  premises.  Whiffen  was  present  at 
this  meeting,  but  he  was  not  asked  to  and  did  not  produce 
any  evidence  of  good  character  before  the  justices.     After  hear- 


ENGLISH  DECISIONS.  385 

ing  evidence,  the  justices  refused  to  renew  to  Whiffen,  stating 
the  ground  to  be  that  he  had  not  produced  satisfactory  evidence 
of  good  character.  The  ground,  therefore,  on  which  the  justices 
refused  to  renew  the  licence  was  not  one  of  the  grounds  men- 
tioned in  the  notice  of  objection  served  upon  him.  WhiflFen 
appealed  to  the  Quarter  Sessions,  and  the  Court  there  held, 
that  even  if  the  justices  had  wrongly  refused  to  renew  the 
licence,  the  Court  of  Quarter  Sessions  had  jurisdiction  to  re-hear 
the  case.  They  accordingly  re-heard  the  case,  and  refused  to  renew 
the  licence  on  the  ground  that  the  house  was  frequented  by  persons 
of  bad  character,  with  regard  to  which  due  notice  was  given.  The 
question  now  was,  whether  the  Court  of  Quarter  Sessions  had 
power  to  re-hear  the  case,  and  refuse  the  renewal  on  a  different 
ground  to  that  on  which  the  licensing  justices  had  acted,  or  whether 
the  Court  was  not  confined  to  saying  whether  the  Coiut  below 
were  right  or  wrong  in  refusing  on  the  ground  given.  For  the 
appellants  it  was  now  contended  that  the  licensing  justices  had  no 
power  to  refuse  the  renewal  on  the  ground  alleged,  as  no  notice  of 
the  same  had  been  served  on  the  appellant,  and  that,  as  the 
licensing  justices  were  wrong  in  their  refusal  to  renew,  the  Quarter 
Sessions  were  bound  to  renew  the  licence.  Hdd  (by  Mr.  Justice 
Carr  and  Mr.  Justice  Charles)  that,  even  assuming  that  the  licens- 
ing justices  had  no  power  to  refuse  the  renewal  on  the  ground  they 
did,  the  Court  of  Quarter  Sessions  had  power  to  refuse  the  renewal 
on  the  ground  they  did,  as  such  ground  of  objection  was  contained 
in  the  notice  of  objection. — Whiffen  and  Another  v.  Bligh  and 
Others,  Justices,  High  Ct.,  Q.  B.  Div.,  28  May, 

Minor.  —  Marriage  settlement — Repudiation — Infants*  Belief  Act 
1874  (37  4'  38  Vict.  c.  62).— By  a  marriage  settlement  of  two 
minors,  dated  October  16,  1883,  after  a  recital  as  to  a  life  policy 
for  £20,000  effected  by  the  father  on  the  life  of  his  son,  in  con- 
sideration of  the  marriage,  the  father  covenanted  to  pay  to  the 
trustees  of  the  settlement  a  yearly  sum  of  £1500  during  the  life 
of  the  son's  intended  wife ;  and  it  was  by  the  settlement  agreed 
that  the  trustees  should  pay  such  yearly  sum  of  £1500  to  the  son 
during  his  life,  until  he  should  become  bankrupt,  or  assign  or 
charge  the  same,  or  until  some  other  event  should  happen  whereby 
the  said  yearly  sum,  if  belonging  absolutely  to  him,  would  become 
vested  in  or  payable  to  some  other  person;  and  in  the  event  of 
such  failure  or  determination,  the  annuity  was  to  be  applied  by  the 
trustees  for  the  benefit  of  the  son  and  his  wife  and  their  issue.  It 
was  also  further  agreed  that,  if  the  son  then  was,  or  if  he  or  the 
trustee  should  become,  entitled  to  any  property  under  any  settle- 
ment or  appointment,  or  will,  of  the  father,  unless  it  was  otherwise 
directed,  such  property  should  be  vested  in  the  trustees  upon  the 
trusts  declared  in  the  settlement  with  regard  to  the  policy  moneys, 
and  should  be  applicable  by  way  of  satisfaction  pro  tanto,  at  the 
rate  of  4  per  cent,  per  annum,  of  the  yearly  sum  of  £1500  so  cove- 
nanted to  be  paid.    This  settlement  was  approved  by  the  Chancery 
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Division  on  behalf  of  the  wife,'  but  not  on  behalf  of  the  husbaDd. 
In  November  1883  the  husband  attained  twenty-one.  In  Novem- 
ber 1878  the  father  made  his  will,  giving  all  his  realty  and 
personalty  to  his  two  sons,  and  died  in  May  1887.  On  July  31, 
1888,  the  son  repudiated  the  settlement.  The  annuity  of  £1500, 
which  had  been  duly  paid  up  to  this  time,  was  then  discontinued. 
Three  instalments  had  been  paid  since  the  father's  death.  There 
were  various  incumbrances  upon  the  son's  interest  under  his  father's 
will,  and  also  on  the  annuity.  The  trustees  of  the  settlement 
brought  an  action  to  determine  whether  the  son  had  confirmed  the 
settlement,  or  whether  he  could  repudiate  it,  and  had  done  so 
within  a  reasonable  time ;  and  also  whether  compensation  should 
be  made  out  of  the  annuity  moneys  to  those  who  had  been  disap- 
pointed by  the  repudiation.  Held  (by  Mr.  Justice  Rimer) — (1)  that 
the  son  was  not  bound  by  the  settlement^  inasmuch  as  it  was  a 
voidable  contract,  and  he  had  repudiated  it  within  a  reasonable 
time  after  his  father's  death ;  (2)  that  the  annuity  moneys  received 
by  the  son  since  the  father's  death,  and  all  subsequent  monejs 
which  would  have  been  payable  to  him  if  he  had  not  repudiated 
the  settlement,  must  be  applied  in  compensating  the  persons  dis^ 
pointed  by  such  repudiation ;  (3)  that  the  trustees  had  an  equity 
to  be  repaid  the  three  instalments  out  of  .the  son's  share  in  the 
father's  residuary  estate  in  priority  to  the  claims  of  the  incum- 
brancers ;  (4)  that  the  repudiation  and  acts  of  the  son  had  deter- 
mined his  interest  in  the  annuity  as  from  his  father's  death.— 
Garter  y.  Silber,  High  Ct.,  Ch.  Div.,  29  May. 

International  Law.  —  Ernbassy  aitacM — Immnnity, — In  May 
1891  a  receiving  order  was  made  against  a  debtor  who  was  a  British 
subject,  and  who  had  carried  on  business  in  this  country  down  to 
July  1890,  and  had  then  ceased  to  do  so.  He  was  previously 
Consul-General  for  Persia.  In  January  1890  he  was  appointed  an 
honorary  attache  of  the  Persii^n  Embassy,  and  his  name  was  sent  in 
to  the  Foreign  Office  as  a  member  of  the  Ambassador's  household. 
There  had  not,  however,  been  any  recognition  of  this  appointment 
by  the  British  Government.  The  debtor  pleaded  that  he  was 
privileged  against  civil  process  as  a  member  of  the  Persian  Embassy. 
Held  (by  the  Master  of  the  Rolls,  and  Lords  Justices  Lopes  and 
Kay)  that  the  appointment  as  attacM  had  been  made  by  the  Persian 
Ambassador  inadvertently,  and  had  been  obtained  only  for  the 
purpose  of  protection  against  creditors ;  and  that,  therefore,  the 
debtor  was  not  entitled  to  the  privileges  of  the  Embassy. — Re  Clodr : 
Ex  parte  Cloek,  Ct.  of  App.,  1  June. 

Company. — Liquidation — Paym&iiis  out  of  capiial — Claim  by  liqui- 
dator for  recovery — Laches — Stale  demand, — The  directors  of  a  com- 
pany, which  was  formed  in  1868,  made  half-yearly  payments  of 
interest  or  dividend  at  the  rate  of  £5  per  cent,  per  annum  on  the 
amount  of  the  shares,  although  the  company  never  eai*ned  any  profit, 
nor  was  any  profit  and  loss  account  ever  made  out.  The  half-yearly 
payments  were  begun  in  June  1869,  and  were  continued  until  July 
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1878,  when  they  were  discontinued  on  the  representation  of  the 
Board  of  Trade  that  they  were  being  made  out  of  capital.  The 
company  was  ordered  to  be  wound-up  in  March  1886.  In  1890  the 
liquidator  brought  an  action  against  the  representatives  of  the  two 
directors  who  had  made  the  payments,  and  who  had  since  died,  to 
recoyer  the  amounts  improperly  paid  by  them.  The  claim  against 
one  director  was  compromised  with  the  sanction  of  the  Court,  and 
the  action  proceeded  against  the  other.  It  was  contended  on  his 
behalf  that  there  had  been  too  long  a  delay  in  bringing  the  action, 
and  that  the  claim  was  a  "  stale  demand."  Hdd  (by  Mr.  Justice 
North)  that  the  claim  must  succeed ;  that  it  was  not  barred  by 
statute ;  that  there  was  nothing  to  show  that  the  defence  was  pre- 
judiced by  the  delay ;  and  that  the  creditors  ought  not  to  lose  their 
rights  on  account  of  the  liquidator's  delay,  as  the  defendant  had  not 
been  prejudiced  by  it. — Re  Sliarpe :  Re  Bennett :  Masonic  and  General 
Life  Assurance  Company^  Limited,  and  its  Liquidator  v.  Sharjpe  and 
Others,  High  Ct,  Ch.  Div.,  2  June. 

Married  Woman. — Separate  estate — Capacity  to  contract — Married 
If^anien's  Property  Act  1882  (45  &  46  Vict.  c.  75),  sec,  1,  sub-sees. 
2,  3,  4. — The  plaintiff  sued  the  defendant,  who  was  a  married 
woman,  upon  a  covenant  in  a  mortgage  deed  which  she  had  exe- 
cuted during  her  coverture.  At  the  date  of  the  execution  of  the 
deed,  the  only  separate  estate,  free  from  any  restraint  on  alienation 
or  anticipation,  which  the  defendant  possessed  amounted  to  about 
£4.  There  was  no  evidence  that  the  parties  had  entered  into  the 
contract  in  respect  of  the  £4.  Held  (by  the  Master  of  the  Rolls 
and  Lords  Justices  Lopes  and  Kay)  that  there  y^aa  no  presumption 
of  law  that  the  contract  was  entered  into  with  respect  to,  and  to 
bind,  such  a  small  sum  of  money,  and  that  the  contract  was  not 
binding. — Braunstdn  v.  Lewis,  Ct.  of  App.,  2  June. 

Presumption  of  Death. — Policies  of  life  assurance, — K.,  master 
of  the  ship  M.,  left  San  Francisco  on  August  6,  1890,  for  Queens- 
town.  There  was  a  cyclone  on  the  19th  of  that  month.  Neither 
the  M,  nor  any  one  on  board  of  her  had  ever  since  been  seen.  On 
August  22,  some  wreckage  was  picked  up,  which  was  subsequently 
identified  by  the  owner  as  part  of  the  cabin  fittings  of  the  M, 
The  underwriters  of  the  vessel  had  since  paid  as  a  total  loss.  K. 
left  a  will  bearing  date  June  20,  1874,  by  which  he  appointed  his 
wife  sole  executrix  and  universd  legatee.  The  estate  was  said  to 
be  of  the  value  of  £875,  of  which  £330  was  due  upon  life  policies 
of  the  deceased.  The  debts  were  only  £30.  Upon  motion  by  the 
widow,  as  executrix,  for  probate,  and  for  leave  to  swear  that  her 
husband  died  on  or  since  August  8,  1890:  Held  (by  Mr.  Justice 
Jeune)  that,  before  the  application  could  be  decided  upon,  notice 
must  be  given  to  the  life  assurance  company. — In  the  Goods  of  J, 
H,  Kvrhbride,  deceased,  High  Ct.,  P.  &  D.  Div.,  2  June. 

Lease. — Coveruint  not  to  exercise  or  carry  on  any  noisome,  dangerous, 
or  offenme  trade — Sub-lease, — ^The  lease  of  a  tenement  contained  a 
provision  that  the  lessee,  his  executors,  administrators,  or  assigns, 
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should  not  during  the  currency  thereof,  without  the  consent  in 
writing  of  the  lessor,  for  each   particular  purpose  first  had  and 
obtained,  carry  on  or  permit  to  be  carried  on  in  the  tenement,  the 
trades  or  businesses  therein  specifically  mentioned,  or  any  noisome 
or  dangerous  or  offensive  trade  or  business  whatsoever.     The  lease 
and  goodwill  of  the  property  were  purchased  by  G.  W.  H.,  and 
he  carried  on  business  there.     The  house  was  used  ostensibly  as 
an  oyster  bar  and  dining  and   supper  rooms,  but  the  eWdence 
showed  that  the  real  purpose  for  which  the  house  was  used  was 
that  of  a  brothel ;  and  a  breach  of  the  covenant  contained  in  the 
indenture  of  lease  was  clearly  proved  to  have  been  committed. 
The  plaintiffs  had  purchased  the  reversion  of  the  fee  simple  of  the 
premises  in  question,  and  were  also  owners  of  adjoining  premises. 
They  accordingly  moved  for  an  injunction  to  restrain  G.  K  H. 
(the  father  of  G.  W.  H.)  and  G.  W.  H.  from  committing  a  breach 
of  the  covenant  above  mentioned.    G.  E.  H.  contended  that  he  was 
in  no  way  responsible  under  the  covenant.     He  denied  that  the 
premises  were  his  property,  or  that  he  had  anything  to  do  with  the 
management  thereof.     He  alleged   that  his  son  G.  W.  H.  had 
since  his  purchase  of  the  premises,  carried  on  the  business  thereof 
strictly  on  his  own  account  and  independently  of  any  control  or 
management  on  the  part  of  G.  E.  H.     There  was,  however,  evid- 
ence to  show  tliat,  notwithstanding  the  repudiation  of  G.  E.  H.  of 
his  having  an  interest  in  the  conduct  of  the  house,  he  was  frequently 
there,  and  took  a  considerable  part  in  the  management  of  the  trade 
of  a  brothel  actually   carried  ou  there.    Mr.  Justice  Kekewich 
granted  an  interim   injunction   restraining  both  G.   R   H.  and 
G.  W.  H.  from  using  or  permitting  the  premises  to  be  used  as  a 
brothel  or  disorderly   house,  or  from  otherwise  doing,  causing, 
permitting,  or  suffering  thereon  anything  which  might  grow  to  the 
annoyance,  damage,  injury,  or  prejudice,  or  ihconvenience  of  the 
premises  comprised  in  the  indenture  of  lease,  or  the  adjoining 
property  of  the  plaintiffs  or  the  occupiers  thereof.      G.  R  H. 
appealed.    Hdd  (by  Lords  Justices  Lindley,  Brown,  and  Fry)  that, 
although  the  exact  business  relation  that  existed  between  G.  R  H. 
and  G.  W.  H.  was  not  clearly  established,  yet  there  was  sufficient 
evidence  to  show  that  G.  E.  H.  had  considerably  more  to  do  with 
the  business  than  he  would  have  the  Court  believe ;  and  that  if 
G.  E.  H.  was  not  actually  a  tenant  at  will,  or  with  some  other 
interest  in  the  premises,  he  was  there  managing  the  business,  and 
carrying  it  on  with  notice  of  the  covenant  in  the  lease ;  that,  with- 
out treating  G.  E.  H.  as  equitable  owner,  he  was  in  occupation, 
and  that  was  enough  to  affect  him  without  notice ;  therefore,  that 
the  interim  injunction  was  properly  granted  against  G.  E.  H.  as 
well  as  G.  W.  H. — Mander  v.  Fakkey  Ct.  of  App.  3  June. 

Company. — SJmres — Transfer  —  JS'O  title — Issu£  of  ceriificak  t" 
transferee — Refusal  to  register — Damages. — P.  was  the  registered 
owner  of  a  thousand  shares  in  the  defendant  company,  and  he  had 
the  usual  certificate  under  the  seal  of  the  company  C6rtif3ring  luni 
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to  be  SO.  This  certificate  he  deposited  with  the  plaintiff,  together 
with  a  transfer,  undated  and  unsigned  by  the  plaintiff,  in  December 
1888,  as  security  for  advances.  In  May  1889  the  transfer  was 
executed  by  the  plaintiff,  and  was  dated  the  13th  February  1889. 
The  transfer  was  lodged  with  the  company,  together  with  the 
certificate,  for  registration,  and  in  July  a  certificate  was  issued  to 
the  plaintiff  certifying  him  to  be  the  owner  of  the  thousand  shares, 
but  he  was  never  registered.  In  August  1889  P.  instructed  the 
plaintiff  to  sell  the  shares,  and  accordingly  they  were  sold  by  the 
plaintiff  for  £426  to  several  purchasers ;  the  certificate  and  transfers 
were  sent  to  the  company,  who  certified  the  transfers,  which  were 
then  given  to  the  purchasers,  who  thereupon  paid  the  price  to  the 
plaintiff.  At  that  time  P.  owed  the  plaintiff  £193  for  advances, 
which  the  plaintiff  retained  out  of  the  £426 ;  £110  wag  paid  to  P. ; 
and  £123  was  kept  by  the  plaintiff,  and  shortly  after  applied  in 
payment  of  money  due  from  P.  to  him.  In  October  1889  the 
defendant  company  refused  to  accept  the  transfers  or  to  register 
the  purchasers  of  the  shares,  and  the  plaintiff  was  then  compelled 
to  purchase  a  thousand  shares  for  his  purchasers  for  £717.  It 
appeared  that  P.  had  transferred  his  thousand  shares  to  some  one 
else  before  he  deposited  his  certificate  with  the  plaintiff.  The 
plaintiff  sued  the  defendant  company  to  recover  the  £717  as 
damages  for  refusing  to  accept  his  transferees,  and  to  register  them 
as  owners  of  the  shares,  and  Mr,  Burn  Pollock  gave  judgment  for 
liim  for  the  whole  sum.  Held  (by  the  Master  of  the  KoUs  and 
Lords  Justices  Lopes  and  Kay)  that  the  defendants  were  estopped 
from  denying  that  the  plaintiff  was  the  owner  of  the  shares,  and 
that  the  proper  measure  of  damages  was  the  full  amount  expended 
in  buying  other  shares  in  the  market.  —  Tomkinson  v.  Balkis 
CoiisidicUUed  Company,  Ct.  of  App.,  4  June. 
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M'LENNAN  V.  J.   AND  A.   ALLAN  AND  Ol'HERS. 

Vexatious  litigation — Powers  of  Sheriff  Courts. — Sheriff-Principal 
Berry  has  just  given  his  decision  in  the  Glasgow  Sheriff  Court  in  a 
case  of  much  importance  to  litigants,  as  it  is  the  first  case  of  the 
kind  which  has  come  up  in  a  Scottish  Court.  The  following  note 
by  the  Sheriff-Principal  fully  explains  the  case  : — "  By  his  inter- 
locutor of  3rd  March  1891,  closing  the  record  in  this  action, 
the  Sheriff-Substitute  made  avizandum  to  the  Sheriff,  with  the 
minute  for  defenders  and  answers  thereto  by  the  pursuer  on  the 
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certified  copy  petition.     The  pursuer  is  William   M'Lennan,  of 
52  St.  James  Street,  Paisley  Road,  Glasgowr,  and  the  defenders  are 
the  firm  of  James   &    Alexander  Allan,   shipowners,  Glasgow; 
Alexander  Allan,  the  only  known  partner,  and  John  Macfarlane 
and  John  W.  Murray,  both  in  the  employment  of  the  firm.    The 
craving  in  the  petition  is  for  a  sum  of  £1000  with  expenses,  and 
the  claim  is  rested  on  pleas  of  damage  said  to  have  been  sus- 
tained by  the  pursuer  through  'false  and  fraudulent  statements 
made  by  the  defenders  John  Macfarlane  and  John  W.  Murray, 
and  instructed  by  and  with  the  full  knowledge  and  consent  of 
the  defenders  James  &  Alexander  Allan,'  and  through  the  last- 
mentioned  defenders'  '  breach  of  engagement,  and  the  wilful  and 
corrupt  perjury  of  the  defenders  John  Macfarlane  and  John  W. 
Murray.'     The  minute  lodged  for  the  defenders  prays  the  Court 
'  to  make  an   order  of  Court  directing  that  no  action  should  be 
brought  by  the   pursuer  against  the  defenders,  or  any  of  them, 
within  any  of  the  Courts  of  the  SheriflT  of  Lanarkshire,  without  the 
leave  of  the  Court  granted  on  a  written  application  therefor  by  the 
pursuer  stating  the  grounds  for  such  action,  and  prohibiting  the 
Clerk  of  Court,  without  such  leave,  from  granting  a  warrant  of 
service  on  any  such  action,  or  from  issuing  a  summons  in  the  Debts 
Recovery  and  Small  Debts  Courts.*   The  grounds  on  which  an  o^d^r 
to  that  effect  is  asked  for  are  set  forth  in  a  statement  and  schedule 
appended  to  the  minute,  and  are  of  a  remarkable  and  weighty 
character.     From  the  statement  and  schedule  it  appears  liiat  the 
present  is  the  nineteenth  action  brought  by  the  pursuer  against 
the  defenders,  or  one  or  other  of  them ;  that  in  every  instance  the 
pursuer  has  in  the  end  been  unsuccessful ;  but  that,  notwithstand- 
ing this,  the  defenders  J.  &  A.  Allan  have  been  put  to  serious 
annoyance  and  expense,  and  have  been  unable  to  recover  any  of 
their  costs  from  the  pursuer.     It  also  appears  that  actions  of  a  sub- 
sidiary  character  have  been  brought  by  the  pursuer  against  pubhc 
officials  in  respect  of  matters  arising  out  of  his  alleged  grounds  of 
complaint  against  the  defenders.     The  proceedings  taken  by  him 
in  this  way  against  the  Procurator-Fiscal,  against  members  of  the 
Presbytery,  and  against  judges  of  the  Sheriff  Court,  are  referred  to 
particularly  in  articles  4  to  6  of  the  statement  appended  to  the 
defenders'  minute.     An  appeal  at  his  instance  in  one  of  the  actions 
brought  against  the  Procurator-Fiscal  was  heard  by  me  on  the 
same  day  as  the  present  case,  and  has  since  been  dismissed  with 
expenses.     The  defenders  further  set  forth  in  their  statement  that 
the  actions  brought  by  the  pursuer  are  made  the  means  of  persecutr 
ing  people  who  have  no  connection  with  the  cases,   *by  citing 
them  as  witnesses,  and  on  their  failure  to  attend,  raising  actions 
against  them  for  the  penalty  imposed  by  statute,  as  well  as  for 
damages.'    The  substantial  accuracy  of  the  statements  made  by  the 
defenders  is  not  denied  in  the  pursuer's  answers.     While  putting 
forward  criticisms  on  certain  of  these  statements,  the  pursuer  seems 
mainly  to  rely  on  the  plea  or  averment  with  which  he  concludes. 
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that  '  the  Sheriff  has  no  power  to  entertain  said  minute.'  The 
objection  thus  taken  to  the  competency  of  issuing  such  an  order  as 
that  which  the  defenders  ask,  raises  the  main  difficulty  which  they 
hare  to  meet,  and  to  which  the  argument  on  their  behalf  was 
chiefly  directed.  The  practically  uncontradicted  statements  made 
by  the  defenders  would  amply  justify  a  restraint  being  placed  on 
such  vexatious  litigation  as  seems  to  be  persisted  in  by  the  pursuer, 
provided  the  Court  was  shown  to  possess  the  power  of  preventing 
it.  In  the  course  of  the  argument  for  the  defenders,  however, 
it  was  not  suggested  that  such  an  order  as  is  asked  for  had  ever 
been  pronounced  by  a  Sheriff  Court,  or  even  by  the  Supreme  Court ; 
but  it  was  contended  that  the  circumstances  are  altogether  new, 
that  they  show  the  necessity  for  interference  of  some  kind,  and 
that  unless  a  remedy  be  granted  a  serious  wrong  will  be  left 
without  redress.  The  absence  of  precedents  may  to  some  extent  be 
accounted  for  by  the  existence  formerly  of  restraints  against  the 
taking  of  vexatious  proceedings,  in  particular  by  the  liability  to 
imprisonment  in  the  event  of  an  unsuccessful  pursuer  .failing  in  pa}'- 
ment  of  the  defenders'  costs,  which  restraints  have  been  removed 
by  recent  legislation.  In  this  way  it  is  said  persons  are  now 
exposed  to  tne  risk  of  being  harassed  with  groundless  actions, 
unless,  in  cases  where  there  is  reason  to  apprehend  such  litigation, 
the  authority  of  the  Court  is  interposed  to  prevent  it.  Then, 
while  there  do  not  appear  as  yet  to  be  any  precedents  to  sanction 
such  interference  in  Scotland,  the  action  of  the  English  Courts  is 
appealed  to.  In  particular,  I  was  referred  in  the  course  of  the 
argument  to  an  order  made  by  the  Court  of  Appeal  in  Grepe  v. 
Lmm,  1887,  37  Ch.  D.  168,  where  repeated  frivolous  applications, 
for  the  purpose  of  impeaching  a  judgment,  having  been  made  by 
the  same  parties,  the  Court  issued  an  order  prohibiting  any  further 
apphcation  on  their  behalf  without  leave  of  the  Court.  The  order 
pronounced  in  this  case,  however,  seems  to  have  been  directed 
rather  against  fresh  applications  being  made  in  proceedings  then 
before  the  Court  than  against  the  institution  of  entirely  new 
actions,  as  is  asked  for  by  the  present  defenders.  There  is,  how- 
ever, a  subsequent  case,  which  seems  more  directly  to  support  this 
application,  namely,  In  re  Maria  Annie  Davies  1888,  21  Q.  B.  D. 
236.  It  appears  from  the  report  there  that  a  woman  had  persisted 
in  taking  legal  proceedings  in  defiance  of  judgments  of  the  Court, 
and  in  persecuting  the  person  in  whose  favour  the  Court  had 
decided  with  vexatious  actions.  She  had  been  imprisoned  for  a 
considerable  time  for  contempt  of  Court,  and  the  Court,  while 
pronouncing  an  order  discharging  her  from  custody,  ordered  at  the 
same  time  that  she  '  be  not  allowed  to  issue  any  writ  or  summons, 
or  make  any  application  or  motion  against  any  person  or  persons 
without  the  leave  of  a  judge  at  chambers  first  obtained ; '  and 
it  was  added  that  'if  a  notice  of  any  application  or  motion  be 
given  without  such  leave  being  first  obtained,  the  official  solicitor 
may  |je  informed  by  letter,  and  the  respondent  shall  not  be  required 
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to  appear  unless  the  Court  shall  otherwise  order.'  The  order 
thus  made  goes  even  beyond  what  the  defenders  now  ask,  inas- 
much as  it  restrains  actions  'against  any  person  or  persons  with- 
out leave  of  a  judge/  and  so  gives  a  wider  and  more  effectual 
protection  against  an  abuse  of  legal  proceedings  than  an  order 
limited  to  proceedings  against  particular  defenders.  The  facts  set 
forth  in  the  statement  for  the  defenders  here  would  indicate  that 
an  order  of  this  more  general  kind  would  be  required  if  dae  pro- 
tection is  to  be  afforded  against  such  proceedings  as  they  describe. 
A  reference  to  these  authorities  in  the  English  Courts  naturally 
suggests  whether  it  should  not  be  regarded  as  inherent  in  any 
Court  to  have  such  a  power  of  control  over  proceedings  before 
it  as  to  prevent  their  being  resorted  to  for  pm-poses  of  annoyance 
and  oppression.  In  considering,  however,  how  far  these  cases 
may  afford  assistance  as  precedents  for  the  disposal  of  the  present 
application,  it  cannot  be  left  out  of  view  that  they  are  precedents 
from  the  English  Supreme  Court,  and  not  from  an  inferior  Court 
It  may  be  taken  for  granted,  I  think,  that  in  Scotland  a  like 
authority  to  restrain  vexatious  litigation,  not  only  before  itself, 
but  also  before  the  inferior  Courts,  is  vested  in  the  Supreme 
Court,  whose  province  (to  use  Erskine's  language)  is  'to  redrew 
all  wrongs  for  which  a  peculiar  remedy  \b  not  otherwise  provided.' 
A  local  Court  is  not  possessed  of  a  general  authority  of  that 
nature,  although  there  are  reasons  which  may  be  regarded  as 
cogent  for  holding  that  it  ought  to  be  possessed  of  a  certain  control 
over  proceedings  before  itself.  It  may  be  said  that  a  person 
harassed  by  repeated  actions  of  a  groundless  nature  before  a  Sheriff 
Court  should  not,  in  order  to  have  them  stopped,  be  obliged  to 
resort  for  protection  to  the  Supreme  Court,  and  be  left  witiiout 
a  remedy  in  the  Court  below.  Still,  in  the  absence  of  all  pre- 
cedent or  guidance  to  be  derived  from  a  judgment  of  the  Supreme 
Court,  I  have,  after  careful  consideration,  come  to  the  conclusion 
that  I  should  not  be  justified  in  assuming  the  possession  by  the 
Sheriff  Court  of  an  authority  to  interpose  in  the  manner  proposed 
by  the  defenders,  and  that  I  ought,  therefore,  to  refuse  the  prayer 
of  the  minute.  The  interlocutor  of  the  Sheriff-Substitute  made 
avizandum  to  me  with  the  minute  No.  8  of  process  and  the  pursuer  s 
answer  thereto.  I  do  not  understand  avizandum  to  have  been 
made  to  me  with  the  case  as  a  whole,  and  I  think,  therefore,  that 
for  the  disposal  of  the  case  itself,  the  proper  course  ia  to  remit  it 
back  to  the  Sheriff-Substitute." 


All  communicatiojis  for  the  Editor  to  he  addressed  to  tlte  care  of  the 
Publishers,  Messrs.  T.  &  T.  Clark  38  George  Street,  Edinlmrgh. 
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Depute  and  Chief  Clerks  of  Session.  —  In  a  high-class 
eyening  paper  last  month,  there  appeared  a  couple  of  verses  (I) 
by  an  illiterate  author,  which  may  have  caused  some  annoy- 
ance to  the  five  gentlemen  who  severally  act  as  chief  clerks 
in  the  five  Outer  House  Courts  of  the  Court  of  Session.  The 
halting  lines  would  not  require  any  notice  from  us, — not- 
withstanding their  pretentious  heading,  their  gratuitous  attack 
on  hard-working  and  responsible  ofiScials,  their  eccentric 
rhyme,  and  utterly  unscannable  character, — were  it  not  well  to 
point  out  how  ignorant  the  anonymous  scribbler  is  of  matters 
he  presumes  to  criticise.  If  there  be  any  point  in  the  print  at 
all,  we  conjecture  it  must  be  this.  In  the  Edinburgh  Directory 
these  foresaid  five  gentlemen  are  described  as  ''  Depute  and 
Chief  Clerks  of  Session,"  and  the  would-be  lampooner  assumes 
that  the  designation  ''  Chief  Clerks  "  has  been  added  by  them- 
selves for  their  own  greater  glory.  To  any  one  acquainted 
with  the  Scottish  Law  Courts,  it  will  be  known  that  the 
designation  has  been  inserted  for  the  convenience  of  the 
public,  not  boastfully,  and  gives  effect  to  the  Clerks  of  Session 
Regulation  Act,  1889  (52  &  53  Vict,  a  54),  sec.  1,  subsec. 
3, — ^a  provision  and  a  statute  of  the  existence  of  which  the 
versifier  is  apparently  absolutely  ignorant.  We  may  further 
recall  that,  during  the  passage  of  the  measure  through  Com- 
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mittee,  the  Lord  Advocate  stated  that  the  words  of  the  clause 
were  inserted  for  the  express  purpose  of  preserving  the  status 
of  the  depute  clerks  as  chief  clerks  in  their  respective  coorts. 
"  Without  leave  of  the  Crown/'  asserts  the  versifier.  Can  he 
be  under  the  delusion  that  nothing  receives  the  royal  assent 
unless  certain  men  deck  themselves  out  in  &ntastic  garb  and 
trumpet  it  from  the  Mercat  Cross  of  Edinburgh  ? 

An  Enterprising  Coroner. — It  was  very  properly  attempted 
to  conduct  the  execution  of  four  men  bj  electricity  the  other 
day  in  New  York  with  due  secrecy.  But  it  would  appear 
that  this  effort  may  be  frustrated,  if  we  are  to  credit  a 
rumour  which  reaches  us  from  New  York  through  Dalziel's 
Agency.  It  is  said  that  Coroner  Levy  has  announced  his 
determination  to  have  the  body  of  Smiler,  one  of  the  four 
men  executed,  exhumed,  and  to  hold  an  inquest  upon  it,  io 
which  case  all  the  persons  present  at  the  execution  would  be 
under  compulsion  to  testify  in  detail  as  to  the  death  of  the 
murderer.  Smiler,  although  put  to  death  in  another  county, 
was  buried  in  New  York  county  without  an  inquest  Unlike 
the  three  others,  who  were  buried  in  the  gaol-yard  of  Sing  Sing 
Prison,  Smilefs  body  was  handed  over  to  his  wife  for  inter- 
ment Mr.  Levy  says  he  is  acting  in  the  public  interest  in 
compelling  the  publication  of  the  details  of  the  execution. 

#     * 
# 

Select  Sheriff-Court  Reports, — ^We  are  informed  that  Messrs. 
T.  &  T.  Clark  intend  shortly  to  publish  a  new  volume  of 
select  Sheriff  Court  Beports,  in  continuation  of  Sheriff 
Guthrie's  volume,  published  in  1879.  The  same  plan  will  in 
the  main  be  adopted ;  but,  if  possible,  there  will  be  a  larger 
number  of  notes  or  commentaries,  after  the  manner  of  Boss 
and  Smith's  Leading  Cases,  referring  to  and  briefly  reporting 
cases  in  the  Supreme  and  Local  Courts  which  bear  on  the 
subject  of  the  selected  decisions.  The  editor  and  publishers 
request  the  assistance  of  local  judges  and  lawyers  in  this 
work. 


EXECUnOK  OF  THE  JUDGMENT  OF  DEATH.  395 


Special  Hrticlea* 


EXECUTION  OF  THE  JUDGMENT  OF  DEATH. 

The  killing  by  means  of  electricity  of  four  murderers  in  New 
Tork  last  month,  probably  points  to  another  general  advance 
in  the  mode  of  executing  the  judgment  of  death.  Nowadays 
the  motive  of  civilised  nations  in  inflicting  punishment  is 
certainly  not  the  desire  for  vengeance.  In  the  case  of  the 
capital  pum'shment,  moreover,  the  end  in  view  cannot  be  the 
reform  of  the  culprit  himself,  but  only  the  deterring  of  others 
from  the  perpetration  of  the  like  crimes.  The  aim,  conse* 
quently,  in  such  cases,  is  to  carry  out  the  sentence  as  pain- 
lessly as  possible,  and  put  an  end  to  the  convict's  life  without 
any  aggravation  of  bodily  suffering.  It  would  appear,  from 
the  accounts  of  the  executions  in  New  York,  that  science  has 
at  length  taught  us  how  such  an  aim  may  be  reached.  A 
former  experiment  of  this  kind  in  America  failed.  On  this 
occasion  the  experiment  has  been  successful.  If  the  accounts 
alleged  to  have  been  furnished  to  the  press  are  trustworthy, 
each  of  the  four  convicts  was  killed,  literally  instantaneously, 
and  no  pundum  temporis  was  allowed  for  the  transmission  of 
sensation  to  the  brain,  or  for  even  the  momentary  conscious- 
ness of  it  there.  The  accompaniments — not  very  serious  at 
worst,  when  compared  with  ordinary  incidents  of  hanging — 
with  which  reporters  harrowed  our  feelings  in  the  previous 
case,  were  on  this  occasion  fortunately  absent.  The  advocates 
of  what  is  barbarously  called  "  electrocution "  (even  by 
educated  people  and  by  well-conducted  magazines)  may 
therefore  claim  a  fair  measure  of  success  for  their  reform,  and 
may  reasonably  look  for  its  general  adoption  in  the  United 
States.  Its  introduction  elsewhere  is,  in  all  likelihood,  but  a 
matter  of  time.  In  regard  to  this  country,  that  time  will 
probably  be  a  long  time,  for  we  are  slow  to  move,  and  will 
sentimentally  cling  to  our  time-honoured  hanging,  endeared  to 
our  public  by  so  many  tender  associations  both  of  fiction  and 
of  fact,  yet  if  capital  punishment  survives  amongst  us,  say  for 
another  score  of  years,  we  are  pretty  sure  to   adopt  the 
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American  method,  and,  alas!  the  American  terminology 
as  well. 

In  Scotland  the  ponishment  of  death  has  for  many  years 
been  inflicted  only  in  one  way,  that,  namely,  of  hanging  by 
the  neck  on  a  gibbet  or  scaffold,  as  Hume  says,  "  without  any 
aggtavation  of  bodily  suffering."  But  it  was  not  always 
thua  Our  predecessors  in  the  burghs  and  counties  which  we 
now  inhabit  were  not  possessed  of  ideas  and  feelings  in 
advance  of  their  times,  and  did  not  "  seek  in  anything  to  varj 
from  the  kindly  race  of  men."  In  Hume's  time,  in  the  cases 
of  cruel  and  atrocious  murder,  the  right  hand  of  the  criminal 
was  sotaietimes  struck  off  before  he  was  hanged.  This  sentence, 
for  example,  was  passed  on  Norman  Boss,  a  servant  who  had 
murdered  his  mistress,  in  1751.  Bef erring  to  punishments 
for  treason  in  his  time,  the  same  learned  commentator 
(ii  482)  remarks  that  "  a  female  offender  perishes  by  fire, 
and  a  man  is  executed  with  many  additional  circumstances  of 
indignity  and  distress."  On  July  17,  1537,  Lady  Glamis 
was  burned  quick  for  treason.  These  aggravations  of  suffer- 
ing, however,  were  usually  remitted  by  the  sovereign.  Thus, 
in  the  case  of  Bobert  Watt,  tried  for  treason  in  1794,  the 
king  ordered  all  such  accompaniments  to  be  left  out,  and 
directed  that,  in  lieu  of  them,  the  head  should  be  severed 
from  the  body  when  lifeless,  and  be  held  np  in  view  of  the 
people.  The  deterrent  effect  of  the  execution  was  here  the 
end  in  view,  the  exhibition  of  the  lifeless  head  being  likely 
to  fix  itself  in  the  imagination  of  the  spectators,  and  cling 
tenaciously  in  their  memories,  while  aU  torturing  of  the  culprit 
was  humanely  avoided.  The  statute  30  Geo.  IIL  c.  48  provided 
that  a  iooman  convicted  of  treason  or  petty  treason  should  be 
drawn  on  a  hurdle  to  the  gaUows,  and  there  hanged  by  the 
neck.  The  same  doom  was  provided  by  54  Geo.  IIL  c.  146 
in  the  case  of  a  man  convicted  of  treason ;  but  the  head  was 
afterwards  to  be  severed  from  the  body,  and  the  four  quarters 
were  to  be  ''at  his  majesty's  disposal"  A  further  power, 
however,  was  reserved  to  the  king,  who  might  order  by  sign- 
manual  that  the  convict  should  be  carried  to  the  place  of 
execution  in  any  way  the  order  might  appoint,  and  that  he 
should  be  beheaded  instead  of  hanged. 

In  stiU  earlier  times  the  modes  of  putting  criminals  to 
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death  were  various.  They  were  often  characterised  by  the 
infliction  of  much  suffering,  as  well  as  indignity,  on  the 
unhappy  convicts.  The  ordinary  mode  in  the  case  of  all  "  high 
and  atrocious  crimes/'  particularly  in  the  case  of  murderers, 
habitual  thieves,  and  robbers,  was  beheading.  But  there  were 
frequent  departures  from  this  practice.  Thus  John  Dickson 
of  Belchester,  for  the  murder  of  his  father,  was,  on  30  th  April 
1591,  broken  on  the  wheel.  The  same  fate  overtook  one 
Robert  Weir,  "  who  murdered  Kincaid  of  Warriston,  at  the 
instigation  of  his  spousa"  The  doom  ordered  him  to  be 
broken  alive  upon  a  row  or  wheel,  and  to  remain  exposed  upon 
it  for  twenty-four  hours ;  and  thereafter  it  was  ordered  that 
the  row  should  be  set  up  between  Leith  and  Edinburgh,  at 
the  place  where  the  murder  was  done.  Hume  quotes  from 
the  diaiy  of  Bobert  Birrell  an  entry  referring  to  this  execu- 
tion. It  runs  thus:  "The  16th  3\nm,  Robert  Weir  broken 
on  ane  cart  wheel,  with  ane  coulter  of  ane  pleuche,  in  the 
hands  of  the  hangman,  for  murdering  the  guidman  of  Warris- 
ton, whilk  he  did  2nd  Julii  1603."  This  remarkably  cruel 
mode  of  execution  was  adopted  from  France.  Death  by  burn- 
ing was  frequently  resorted  to,  especially  in  certain  classes  of 
crima  In  cases  of  heresy  and  of  witchcraft,  the  inevitable 
doom  was  ''  to  be  burned  quick."  Euphan  Mackelzean  was 
sentenced  "to  be  burned  quick  to  the  death"  in  1591  for 
a  combination  of  sorceiy  and  treason.  Burning  was  also 
common  in  cases  of  incest  and  of  bestiality.  Thus  in  1570, 
2nd  February,  James  Bonnar  and  Agnes  Bonnar  were  doomed 
to  be  burned  for  incest  and  adultery.  In  1630  a  man 
suffered  a  similar  doom  for  sodomy. 

In  April  1670,  one  Major  Weir,  on  conviction  of  incest 
and  bestiality,  was  sentenced  to  be  worried  (strangled)  at  the 
stake,  and  his  body  burned  to  ashes — a  sentence  which  was 
passed  also  in  the  case  of  several  other  recorded  convictions 
of  bestiality.  Worrying  at  the  stake  was  not  unusual.  We 
read  (Law's  Memor.  Pref.  lix.)  that  "one  John  Brugh,  a 
notorious  warlock  (wizard)  in  the  parochin  of  Fossoquhy,  by 
the  space  of  thirty-six  years,  was  worried  at  a  stake  and 
burned,  1643."  Drowning  as  a  mode  of  execution  was  also 
resorted  to,  and  there  are  a  few  cases  of  this  on  record.  In 
Edinburgh  this  form  of  sentence  was  carried  into  effect  **  in 
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the  loch  in  the  north  of  the  city."  This  was  the  fate  of 
Helen  Faa,  a  gipsy,  and  the  females  of  her  trihe,  in  1624;  of 
George  Sinclair,  for  incest,  in  1628;  and  of  James  Mitchell, 
for  bestiality,  in  1675.  All  such  cruelties  and  aggravations 
have  long  fallen  into  desuetude.  Their  infliction  was 
barbarous,  no  doubt;  but  we  ought  not  to  fall  into  the 
common  error  of  forgetting  the  times  in  which  they  had  their 
day,  and  of  looking  at  these  times  through  modem  spectacles. 

Even  the  deterrent  effect  of  executions  in  presence  of  the 
public  is  no  longer  desired.  The  Act  of  1868  (31  &  32 
Vict.  c.  24)  provides  that  capital  punishment  is  to  be  carried 
into  effect  within  the  walls  of  the  prison  in  which  the 
offender  is  confined  at  the  time  of  execution.  The  public 
are  carefully  excluded  from  the  spectacla  Only  the 
magistrates  charged  with  seeing  the  sentence  carried  out,  the 
gaoler,  chaplain,  surgeon,  and  such  other  officers  of  the  prison 
as  the  magistrate  requires,  are  now  present.  But  any  Justice 
of  the  Peace  for  the  jurisdiction  to  which  the  prison  belongs 
is  entitled  to  be  present,  and  there  is  power  also  to  admit 
such  relations  of  the  prisoner  or  other  persons  as  seem  proper 
to  the  said  magistrates  or  to  the  visiting  Justices.  All  the 
revolting  features  of  the  executions  have  thus  been  abolished, 
and  the  brutalising  effects  on  a  public  too  readily  debased  are 
now  carefully  guarded  against.  At  the  same  time  we  find 
in  the  Act  referred  to  a  recognition  of  the  fact  that  it  is  well 
to  bring  home  to  the  public  impressively  the  fate  which  the 
convict  has  met  There  is  a  power  (sec.  7)  to  one  of  Her 
Majesty's  Principal  Secretaries  of  State  to  make  rules  for  the 
purpose  of  giving  greater  solemnity  to  executions,  and  of 
making  known  without  the  prison  walls  the  fact  that  such 
execution  is  taking  place. 

''  Vengeance  was  pursued  further  than  death,"  in  respect 
to  the  disposal  of  the  body.  In  cases  of  treason,  as  we  have 
seen  incidentally,  the  head  and  four  quarters  of  a  male  convict 
were  at  his  majesty's  disposal.  The  Court  sometimes 
ordered  the  body  to  be  ''  hung  in  chains."  This,  for  example, 
was  done  in  the  case  of  George  Tillery,  for  murder,  in  1630, 
the  order  being  that  his  body  was  "  to  hang  y'after  in  ane 
irone  cheinze,  quhile  he  rot  away,  to  the  terror  and  exampell 
of  utheris."     A  similar  order  was  made  in  many  other  cases 
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of  which  we  have  record.     The  Act  25  Greo.  II.  c.  37,  ap- 
pointed the  body  to  be  delivered  to  a  surgeon  for  dissection. 

In  lieu  of  all  which  revolting  degradation,  it  is  now  tamely 
and  soberly  enacted  that  "  the  body  of  every  ofiTender  executed 
shall,"  after  the  requisite  inquest,  "  be  buried  within  the  walls 
of  the  prison  within  which  judgment  of  death  is  executed  on 
him."  J.  C. 


SOME  NOTES  ON  SCOTTISH  CRIMINAL 
PROCEDUBE. 

The  existing  Scottish  system  of  procedure  in  criminal  cases 
may  roughly  be  said  to  be  the  result  of  an  admixture  of 
common  law,  statute  law,  and  orders  issued  by  the  Justiciary 
Offica  The  most  drastic  changes  on  the  system  were  those 
introduced  by  the  Criminal  Procedure  (Scotland)  Act  of  1887, 
but  still  it  is  humbly  thought  that  many  further  changes 
might  be  as  desirable  as  those  which  have  been  already  made. 
For  example,  it  is  unfortunate  that  the  Triple  Verdict  should 
be  allowed  to  continue  in  existence.  In  our  practice  a  jury 
in  a  criminal  case  has  the  power  of  returning  one  of  ihree,  as 
against  the  ordinary  jury  right  of  one  of  two,  verdicts.  They 
may  find  an  accused  person  guUty  or  not  guilty ,  or  they  may 
find  the  charge  not  proven.  Of  course  the  verdict  of  Tiot  g%(Mty 
implies  that  of  not  proven,  but  the  verdict  of  not  proven  is  a 
very  different  one  from  that  of  not  guilty ;  and  it  is  somewhat 
incomprehensible  that  Scotland,  which  has  given  to  the  science 
of  logic  some  of  its  greatest  masters,  should  ding  so  tenaci- 
ously to  such  an  absurdly  illogical  verdict  When  a  man  is 
placed  at  the  bar  of  a  criminal  court,  what  is  it  that  the  jury 
have  to  decide  ?  It  cannot  be  his  absolute  moral  guilt ;  for  if 
that  were  so,  it  would  be  tantamount  to  inviting  a  body  of 
men — ^indifferent  men,  as  they  are  called,  that  is,  men  of 
average  intelligence,  neither  very  wise  nor  very  simple — 
to  arrogate  a  divine  insight,  and  to  assume  (as  Hawthorne 
puts  it)  "the  awful  garment  of  the  Omnipotent  Wisdom.*' 
It  is  not  the  moral  guilt  of  a  prisoner  which  a  jury  is 
balloted  to  determine ;  the  jurors  are  simply  put  in  the  box 
to  answer  the  question  :  Has  the  prosecutor  proved  that  the 
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prisoner  did  so-and-so,  or  not  ?  If  he  has,  then  the  prisoner 
is  legally  guilty ;  if  he  has  not,  then  he  is  not  legally  gtulty. 
It  is  purely  a  question  of  &LCt,  not  of  morals ;  and  probably 
the  better  way  of  expressing  the  option  which  the  jury  bas, 
would  be  to  call  it  a  choice  between  proven  and  not  proven, 
rather  than  as  is  done  between  guilty  and  not  guilty.  But 
the  excrescent  verdict  which  is  known  in  Scotland  as  not 
proven — "  this  miserable  medium  quid,  this  cowardly  petUio 
principii"  as  Sir  Walter  Scott  has  called  it — affects  to  deal 
with  moral  as  opposed  to  legal  guilt  If  it  means  anything 
more  than  that  the  jury  is  in  a  fog  of  doubt,  it  means  tbat  it 
returns  this  answer  to  the  charge:  We  do  not  think  the 
prisoner  legally  guilty,  or  rather  we  find  that  the  prosecutor 
has  failed  to  convince  us  that  the  prisoner  did  what  he  is 
alleged  to  have  done ;  but  we  think  him,  all  the  same,  morally 
guilty.  Which,  of  course,  is  in  direct  antagonism  to  tiie 
wholesome  and  firmly-settled  principle  that,  before  the  law, 
every  man  is  innocent  till  he  is  proved  to  be  guilty.  It  is 
not  easy  to  discover  how  this  verdict  had  its  origin,  but  it 
seems  reasonable  to  conjecture  that  in  the  earlier  course  of 
procedure,  juries  in  Scotland  were  allowed  indifferently  to  use 
the  forms,  "  We  find  the  panel  not  guilty,"  and  "  We  find  the 
charge  not  proven  "  as  their  absolvitor  verdict,  and  that  gradu- 
ally, from  sheer  neglect  to  consider  the  probable  consequences 
in  the  future,  the  mischievous  distinction  which  now  exists 
crept  in, — a  distinction  which  assumes  the  right  of  a  jury  to 
exercise  a  moral  censorship.  It  would  be  an  unnecessaiy 
waste  of  time  to  enter  upon  an  enumeration  of  the  evil 
consequences  hanging  on  the  existence  of  this  third  verdict; 
they  must  be  perfectly  patent  to  all  who  have  any  experience 
in  dealing  with  the  investigation  of  crime,  real  or  imagined 
One  of  the  least  of  these  consequences,  though  a  bad  one 
still,  is  that  the  verdict  offers  a  strong  temptation  to  lazy 
jurymen  to  scamp  their  work  and  screen  themselves  under  its 
vagueness.  A  very  much  worse  consequence  is,  that  it  fixes 
on  accused  persons  acquitted  under  it  a  stigma,  which  is  more 
than  they  deserve  if  they  are  innocent,  and  less  than  they 
deserve  if  they  are  guilty.  But  perhaps  one  can  scarcely 
wonder  at  the  maintenance  of  such  a  verdict  when  it  is 
remembered   that    a    jury   in   a   criminal    case    takes  the 
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apparently  irrelevant  oath  that  they  "  will  truth  say  and  no 
truth  conceal'' — clearly  an  oath  for  a  witness,  and  not  for  a 
body  of  judges. 

Another  point  which  must  strike  any  who  take  an  interest 
in  the  reform  of  criminal  procedure  as  one  on  which  much 
more  improvement  might  be  made  than  ever  yet  has  been, 
is  in  regard  to  the  judicial  declaration  which  a  prisoner 
emits  if  he  is  so  minded  on  his  apprehension.  Down  to  the 
date  of  Lord  Kingsburgh's  Act,  he  was  taken  into  the  pre- 
sence of  a  magistrate  without  the  opportunity  of  consulting 
a  solicitor,  and  there  pumped  in  absolute  privacy^  so  far  as  the 
accused's  interests  were  concerned,  as  to  his  connection  with 
the  charge  msule  against  him, — the  pumping  process  being 
theoretically  conducted  by  the  magistrate,  but  in  practice 
usually  by  the  prosecutor  or  one  of  his  myrmidons.  Now-a- 
days,  under  the  Act  referred  to,  an  accused  is  allowed  to  have 
a  consultation  with  a  solicitor  before  he  undergoes  the  exami- 
nation which  results  in  his  judicial  declaration,  and  has 
further  the  advantage  of  whatever  moral  support  he  can 
extract  from  the  presence  of  his  solicitor  at  the  examination  ; 
the  said  solicitor,  however,  being  bound  apparently  by  the 
17th  section  of  the  Act  to  remain  dumb  during  the  proceed- 
ings. The  section  referred  to  provides  that  the  examination 
"shall  be  conducted  according  to  the  existing  practice," 
which  probably  means  according  to  the  existing  theory  which 
laid  the  duty  of  examination  on  the  magistrate  alone. 
If  that  theory  be  discarded  and  the  actual  practice  of  most 
magistrates  substituted,  it  seems  rather  hard  on  the  prisoner 
that  the  prosecutor  should  have  it  all  his  own  way  without 
the  corrective  of  an  examination  also  by  the  solicitor  for  the 
accused.  It  is  understood  that  certain  magistrates  who  are 
in  the  habit  of  allowing  examination  of  accused  persons  by 
the  prosecutor,  explain  their  doing  so  in  such  a  manner  as 
still  to  support  the  theory  of  the  examination  being  magis- 
terial— ^namely,  that  the  prosecutor  examining  is  merely 
acting  as  the  mouthpiece  of  the  magistrate,  whose  (necessary) 
presence  practically  prevents  anything  like  bullying  or  un- 
fairness being  resorted  to.  Magistrates  who  hold  this  view 
will  probably  also  allow  the  agent  for  the  accused  to  suggest 
questions,  and  allow  them,  if  right,  to  be  put,  and  the  answers 
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to  form  part  of  the  judicial  declaratioD,  so  that  matters  majr 
probably  work  themselves  out  in  a  more  satisfactory  manner 
than  is  actually  provided  for  by  the  statute.     There  are  some 
points  as  to  judicial  declarations,  however,  which  have  not 
been  attempted  to  be  touched  by  the  Act  of  1887  or  any 
previous  one.     Of  course  there  are  many  who  hold  that  the 
secret  investigation  of  the  proof  of  crimes  up  to  trial,  which  is 
existent  in  Scotland,  is  bad  root  and  branch,  and  that  much 
more  satisfactory  results  would  attend  the  adoption  of  the 
system  of  public  inquiiy  by  examination  of  witnesses,  wkh 
right  to  the  accused  to  cross-examine,  as  a  preliminary  to 
committal  for  trial     With  regard  to  the  graver  charges  of 
crime,  this  view  (which  will  be  referred  to  by  and  by  more 
particularly)  seems  sound ;  but,  be  that  as  it  may,  it  is  thought 
that  so  long  as  a  judicial  declaration  continues  to  be  taken 
from  the  prisoner,  that  declaration  ought  always  to  form  part 
of  the  case  laid  before  the  jury  at  the  trial ;  it  should  not  be 
in  the  option  of  the  prosecutor  to  produce  or  withhold  it  as  be 
pleases.    The  investigation  of  crime  is  a  public  matter,  one  in 
which  the  community  is  directly  and  distinctly  interested  to 
see  that  justice  is  done.     The  declaration  of  a  prisoner,  if  it 
contains  a  straightforward  account  of  what  seem  suspicious 
circumstances  against  him,  though  by  itself  of  no  use,  may 
become  an  important  adminicle  of  the  evidence  in  his  defence. 
No  doubt  there  is  the  rule,  that  what  a  man  says  in  his  own 
favour  is  not  to  be  believed,  because  it  is  his  interest  to  set 
himself  up ;  and  that  what  he  says  against  himself  is  to  be 
believed,  because  it  is  his  interest  not  to  say  anything  to  his 
own  detriment.     If  this  rule  is  to  be  adhered  to,  it  should  be 
adhered  to  in  its  entirety ;  and  the  result  would  be  that  a 
declaration  in  which  a  man  admitted  guilt  would  not  be  used, 
because  of  its  being  that  of  a  man  who  was  so  mentally  un- 
balanced as  to  be  ignorant  or  forgetful  of  what  was  for  his 
own  interest     No  doubt  he  is  magisterially  cautioned  that  he 
need  not  answer  any  questions  at  his  judicial  examination ; 
but  if  he  does  not  answer,  the  fact  of  his  declinature  is 
recorded  and  referred  to,  and  produces  its  own  effect  on  the 
mind  of  the  jury,  prejudicial  usually  to  the  accused.    Can 
there  be  any  possible  harm  in  allowing  in  every  case  tJ)e 
declaration  of  the  prisoner  to  be  put  to  the  jury  gmrUum 
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Toleat?  This  seems  a  better  and  juster  practice  than  even 
allowing  the  prisoner  to  give  testimony  on  oath,  which  he  is 
allowed  by  statute  to  do  in  some  cases,  and  which  there  is 
presently  an  agitation  to  allow  him  to  do  in  alL  The  inevit- 
able final  argument  of  all  supporters  of  the  stattis  quo  as  to 
the  use  of  declarations  resolves  itself  into  this,  that  the 
declaration  having  been  taken  at  the  instance  of  (and  usually 
by)  the  prosecutor,  it  belongs  to  him,  and  the  panel  has 
nothing  to  do  with  it.  No  doubt  it  belongs  to  the  prosecutor, 
but  to  him  as  agent  for  the  public  interest ;  and  it  cannot  be 
too  often  or  strongly  emphasised  that  it  is  not  the  public 
interest  to  obtain  as  many  convictions  as  possible,  as  some 
representatives  of  the  prosecutor  seem  to  think,  but  to  have 
justice  done  to  the  prisoner,  who  is  himself  one  of  the  public. 
One  must  regard  it  as  a  sort  of  corollary  to  the  right  of  the 
public  prosecutor  to  determine  whether  a  declaration  should 
be  put  to,  or  withheld  from,  the  jury,  that  he  has  it  also 
in  his  power  to  determine  whether  or  not  punishment  shall 
follow  on  conviction.  In  order  to  the  pronouncing  of  sen- 
tence on  a  convicted  person,  it  is  essential  that  the  prosecutor 
should  move  for  sentence  on  him ;  it  has  been  held  several 
times  in  Scotland  that  if  he  declines  to  do  so  the  Court  cannot 
proceed  to  award  judgment.  What  the  rationale  of  this  rule 
is  it  seems  difficult  to  conceive.  It  is  intelligible  that  the 
prosecutor  should  act  for  the  public  interest  up  to  the  stage 
of  conviction;  after  that  stage  one  would  imagine  that  the 
law,  as  represented  by  the  judge,  should  take  the  place  of  the 
prosecutor — still,  like  him,  for  the  public  interest.  It  is 
undoubtedly  the  province  of  the  judge  to  apportion  punish- 
ment ;  yet  the  prosecutor,  according  to  the  present  system,  can 
refuse  to  allow  any  punishment  at  all  to  be  inflicted.  This 
is  surely  an  anomaly,  and  one  which  is  not  fanciful,  but  which 
has  led  to  most  objectionable  results  in  the  past,  and  may  do 
80  in  the  future.  As  an  instance,  take  a  case  which  occurred 
some  years  ago  in  the  Sherifi'  Court  of  Dumfries.  A  medical 
man,  possessing  considerable  practice  and  influence  in  the 
district  where  he  lives,  was  convicted  of  giving  certificates  of 
vaccination  in  cases  in  which  the  operation  had  not  been  per- 
formed. Before  moving  for  sentence  the  prosecutor  proceeded 
to  sound  the  Sheriff  as  to  whether  he  would  impose  a  fine  as 
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an  alternative  to  imprisonment  On  the  Sheriff  very  properly 
declining  to  give  him  any  enlightenment  on  the  subject,  the 
tender-hearted  prosecutor  solved  the  difficulty  to  his  own,  if 
not  to  the  public  satisfaction,  by  declining  to  move  for  sen- 
tence. And  one  can  readily  believe  that  in  earlier  times 
such  cases  were  not  of  rare  occurrence ;  indeed,  it  almost 
looks  as  if  the  practice  of  moving  for  sentence  had  arisen  in 
order  to  deflect  to  some  one  other  than  the  judge  the  odium 
of  allowing  influential  wrong-doers  to  escape  punishment 
And  one  can  further  very  readily  conceive  that,  even  yet, 
especially  when  party  spirit  ran  high,  there  might  be  veiy 
strong  temptations  to  a  prosecutor  (say,  for  the  sake  of  example, 
in  a  case  under  the  Corrupt  Practices  Act)  to  exercise  this 
right  of  his  to  the  prejudice  of  justice.  Surely  the  question 
of  any  punishment  would  be  more  naturally  and  more  properly 
placed  in  the  hands  of  the  same  person  who  determines  uAo/ 
punishment,  that  is,  to  the  judge,  who,  removed  in  most  cases 
from  the  political  sphere  in  which  prosecutors  as  a  rule  have 
their  being,  is  not  exposed  to  the  same  temptation  to  an  inju- 
dicious clemency  which  might  be  mistaken  by  the  public 

The  mention  of  the  determination  of  the  amount  of  punish- 
ment suggests  this  observation,  that  he  would  indeed  be  a 
beneficial  reformer  who  could  devise  some  means  by  which 
uniformity  of  punishment  might  be  approximated.  Mean- 
while, a  prisoner's  punishment  pretty  much  depends  on  who 
is  his  judge,  rather  than  on  what  is  his  crime.  That  is  to 
say,  the  standard  by  which  the  gravity  of  any  particular  crime 
is  judged  is  a  fluctuating  one,  depending  largely  on  the  habits 
of  thought  of  the  individual  judge— -depending,  it  is  some- 
times wickedly  asserted,  on  the  state  of  his  body  even.  A 
general  illustration  of  what  is  meant  is  afforded  by  the  case 
of  the  two  prisoners  in  England  who  were  accused  of  stealing 
some  poultry  from  a  hen-house.  One  of  them  pleaded  guilty, 
and  the  judge,  remarking  that  it  was  not  a  very  serious 
crime,  but  must  nevertheless  be  suppressed,  sentenced  the 
prisoner  to  a  few  months'  imprisonment.  The  other  prisoner 
pleaded  not  guilty,  and,  his  trial  being  adjourned,  it  was  before 
another  judge  that  he  was  convicted.  Unfortunately  for  the 
prisoner,  his  Lordship  had  views  on  the  subject  of  chicken 
stealing,  regarding  it  as  the  root  of  all  evil,  and  the  man  who 
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could  rob  a  hen-house  as  a  potential  Bill  Sykes;  and  he 
therefore  sentenced  this  unfortunate  victim  of  circumstances 
to  a  period  of  penal  servitude.  In  our  own  part  of  the  island 
cases  of  great  dissimilarity  of  punishment  of  the  same  crime 
are  of  not  infrequent  occurrence.  Undoubtedly  the  character 
and  course  of  life  of  the  prisoner  have  to  be  taken  into 
consideration  in  each  case,  as  well  as  the  nature  of  the  par^ 
ticular  crime ;  but  even  this  does  not  fully  account  for  the 
great  inequalities  between  sentences  which  one  sometimes 
encounters.  Within  certain  limits  a  judge  can  pronounce 
what  sentence  he  pleases ;  and  when  it  is  remembered 
that,  after  all,  judges  are  only  human,  and  liable  to  fads  like 
other  people,  one  is  apt  to  think  that  in  the  interests  of 
justice  it  might  be  as  well  that  the  limits  should  not  be  quite 
so  wide  as  they  are.  No  doubt  the  criminal  classes  who  are 
diligent  students  of  the  daily  press  are  quite  aware  of  the 
existence  of  inequalities  in  sentences  arising  from  the  views 
taken  of  particular  crimes  by  particular  judges,  and  make  it 
a  daily  petition  to  the  gods  who  preside  over  their  respective 
arts  that  when  they  do  fall  into  trouble  they  may  be  tried  by 
this  or  that  judge,  according  to  the  craft  they  practisa 

There  is  another  part  of  the  judge's  duty  in  a  criminal 

trial  which  perhaps  is  too  long  and  deeply  rooted  in  the 

system  to  allow  of  the  hope  of  its  ever  ceasing  to  be  part  of 

his  duty,  but  which  is  still  open  to  criticism,  and  that  is  the 

summing-up  by  the  judge  to  the  jury.    The  jury  hears  the 

evidence  summed  up  by  the  public  prosecutor  for  the  Grown ; 

it  hears  it  summed  up  by  the  prisoner's   counsel  for  the 

defence';  is  it  necessary  that  it  should  be  summed  up  a  third 

time  ?     Were  the  judicial  summing-up  to  take  the  form  of  a 

mere  reading  of  the  judge's  notes  without  comment,  it  might 

be  of  use  in  correcting  any  exaggerations  or  omissions  made 

by  counsel  on  either  side ;  but  the  judge  has  yet  to  be  bom 

who  can  help  showing  his  mind  to  the  jury ;  and  in  most  cases 

the  jury  is  glad  enough  to  endorse  his  view,  and  save  itself 

the  trouble  of  independently  thinking  out  the  case.    Of  course 

in  all  questions  of  law  the  judge,  and  the  judge  alone,  is  the 

proper  person  to  decide,  but  the  jury  is  no  less  sok  in  its  own 

department  of  fact     It  is  an  ancient  constitutional  principle 

that  a  man  shall  be  tried  by  his  peers ;  yet,  notwithstanding,  it 
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very  often  happens  that  though  a  prisoner  seems  to  be  tried 
by  a  jury,  he  is  really  tried  by  the  judge,  the  gentlemen  in 
the  box  merely  giving  assent  to  what  his  Lordship  considen 
proved.  This  is  undoubtedly  the  fault  of  the  jury ;  but  is  it 
wise  to  allow  it  the  opportunity  given  by  the  judge's  sumnung 
up  of  evading  its  duty  ?  It  may  be  that  the  judge's  view  is 
right ;  but  what  is  wanted  is  the  jury's  view  of  the  evidence 
of  guilt,  arrived  at  by  a  deliberate  and  independent  exercise 
of  tixe  judgment  of  each  of  the  fifteen  jurors.  In  the  genenl 
case,  if  the  judge  does  the  jury's  work  of  sifting  the  evidence, 
the  jury  will  be  inclined  to  endorse  the  result  without  going 
into  the  matter  for  themselves. 

Perhaps  one  of  the  most  beneficial  changes  introduced  by 
the  188 7  Act  is,  that  previous  convictions  of  crime  are  no 
longer  laid  before  the  jury.  The  spirit  of  the  law  always  was 
that  the  crime  charged  should  be  proved  for  itself ;  but  the 
letter  of  the  old  indictment,  by  the  insertion  of  a  statement 
of  such  previous  convictions  as  existed,  raised  a  very  strong 
presumption  against  the  prisoner  to  start  with,  which  not 
seldom  led  to  his  conviction  where  the  general  evidence  was 
defective.  Previous  convictions  are  now,  by  the  67th  section 
of  the  Act,  put  on  their  proper  footing  as  aggravations  of  crime 
in  regard  to  the  punishment  of  it,  not  the  fact  of  it,  and  are 
kept  from  the  knowledge  of  the  jury  except  in  those  ran 
cases  in  which,  prior  to  the  Act,  previous  convictions  were 
evidence  in  causa  in  support  of  the  substantive  charge,  and, 
of  course,  in  those  cases  also  in  which  an  accused  proposes  to 
set  up  his  general  character.  Curiously  enough,  however, 
the  fact  of  habit  and  repute  is  still  left  to  the  jury,  which 
seems  to  do  away,  to  a  large  extent,  with  the  good  results 
obtained  by  section  67,  and  to  be  inconsistent  with  the  spirit 
of  that  section.  Thus  Lord  Shand  expresses  the  matter  in 
Her  Majesty's  Advocate  v.  Sunter,  1890,  17  R  57  :  "There 
can  be  no  doubt,  I  think,  that  if  legislation  had  been  con- 
sistent,  the  Criminal  Procedure  Act  should  have  provided  that 
evidence  in  support  of  the  aggravation  that  the  accused  is 
habit  and  repute  a  thief  should  not  be  laid  before  the  jniy, 
and  that  the  charge  against  the  accused  of  his  having  been 
habit  and  repute  a  thief  should  not  be  mentioned  unless  and 
after  a  verdict  of  guilty  should  be  returned.  ...  The 
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proof  that  prisoner  is  habit  and  repute  a  thief  is  mainly 
founded  on  the  fact  that  he  has  been  repeatedly  convicted  of 
theft,  and  that  during  the  intervals  between  periods  of 
imprisonment  he  has  consorted  with  thieves."  Probably  when 
a  revision  of  the  1887  Act  is  made,  and  it  certainly  requires 
revision  and  explanation  in  many  respects,  habit  and  repute 
will,  like  previous  convictions,  be  made  matter  for  the  con- 
sideration, not  of  the  jury,  but  of  the  judge.  Meanwhile  it  is 
thought  that  what  has  already  been  done  is  a  great  gain  to 
the  fair  dealing  which  every  accused  person  is  entitled  to  in 
the  investigation  of  the  particular  crime  with  which  he  is 
charged,  enabling  the  jury,  as  it  does,  to  come  to  the  considera- 
tion of  the  evidence  perfectly  unbiassed  either  way. 

Seference  was  made  earlier  in  the  article  to  the  view  held 
by  many  persons  that  public  preliminary  investigations  are 
better  than  those  conducted  privately,  and  there  is  much  to  be 
said  in  favour  of  the  former  system  from  the  standpoint  of 
the  accused.     But  it  seems  right  in  judging  of  the  merits  of 
the  two  systems  to  note  the  distinction  between  those  cases 
in  which,  as  a  result  of  preliminary  investigation,   trial  is 
ordered,  and  those  in  which  it  is  decided  to  abandon  action. 
In  the  former,  that  is,  where  prosecution  follows,  it  matters 
little  whether  the  preliminary  inquiry  was  public  or  not, 
because  the  result  is  made  public  at  the  trial     But  where  no 
proceedings  are  taken,  undoubtedly  public  inquiry  is  fairer  to 
the  accused.    Not  very  long  ago  a  case  arose  which  illustrates 
what  is  meant     Of  two  brothers  who  lived  together  one  died 
suddenly,  and  strong  suspicions  were  directed  in  the  district 
against  the  other.     Inquiry  took  place,  and  after  (he  accused 
brother  had  been  a  few  days  in  prison,  the  prosecutor  abandoned 
action.     But  what  led  him  to  abandon  action — ^probably  the 
medical  report — never  became  public,  and   the  consequence 
was  that  for  long  a  man  presumably  innocent  was  an  object 
of  suspicion  to  his  neighbours  as  having  had  some  concern  in 
his  brother's  death.    Public  inquiry  would  have  obviated  this, 
and  doubts  in  the  public  mind   as  to  the  innocence  of  a 
prisoner   so   discharged   could   scarcely   occur   in    England. 
Would  it  not  be  well  if  in  Scotland  too,  where  men  are  handi- 
capped enough  already,  there  should  not  be  the  possibility 
of  an  innocent  man  being  socially  dealt  with  as  a  quasi- 
crimmal  ?  W.  C.  S. 
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appointment 


Mb.  Mabk  George  Davidson,  LLB.,  Advocate  (1883),  has 
been  appointed  Sheriff-Substitute  of  Lanarkshire  at  Hamilton, 
in  room  of  Mr.  Bimie,  transferred  to  Glasgow. 


®bituain?* 


Mju  William  Paul,  Writer,  Bo'ness,  died  there  on  2nd 
July,  at  the  age  of  sixty-two. 

Mr.  William  Boss  Thomson,  Solicitor,  formerly  in  practice 
in  Dingwall,  died  in  Glasgow  on  5th  July. 

Mr.  Hugh  Lyon,  of  Glenogil,  S.S.C.,  died  in  Edinbuigh,  on 
8th  July,  in  his  eightieth  year.  Mr.  Lyon,  educated  at  Edin- 
burgh and  Glasgow  Universities,  was  admitted  a  member  of 
the  Society  of  Solicitors  before  the  Supreme  Courts  in  1851, 
and  was  in  practice  in  Edinburgh  for  many  years. 

Mr.  John  Ejppen,  Solicitor,  Perth,  died  there  on  9th  July, 
in  his  seventy-eighth  year. 

Mr.  Hector  F.  M'Lean,  W.S.,  died  at  Camwath,  on  10th 
July.  Mr.  M'Lean  was  admitted  a  member  of  the  Society  of 
Writers  to  the  Signet  in  1845,  and  was  a  J.P.  and  D.L  for 
Lanarkshire. 
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Zbc  flDontb. 


Sir  Walter  Scott — An  English  Law  Journal  calls  attention 
to  the  fact  that  on  the  30th  June  1791,  Sir  Walter  Scott 
passed  the  Civil  Law  Trial,  preliminaiy  to  his  admission  to  the 
Faculty  of  Advocates. 


A  Candid  Witness. — The  other  day  an  English  witness 
was  being  examined  before  Lord  Eyllachy  in  a  domicile  case, 
when  the  following  passage  occurred: — 

Counsel :  "  Did  the  deceased  ever  talk  of  Scotland  ?  " 

Witness :  "  Yes,  at  times." 

Counsel :  "  What  did  he  say  about  Scotland  ? " 

Witness :  "  He  spoke  about  the  law  lords  in  Edinburgh." 

Counsel :  "  About  the  law  lords  in  Edinburgh  ?  and  what 
had  he  to  say  about  them  ? " 

Witness :  "  He  said  that  most  of  them  drank  a  great  deal 
of  whisky." 

# 

The  Scotch  Private  Procedure  Bill. — The  London  Law  Times, 
which  has  throughout  been  extremely  hostile  to  the  Govern- 
ment measure  in  regard  to  Scottish  Private  Bills,  indulges  in 
the  following  wake  under  the  above  title: — "Amongst  the 
measures  announced  as  abandoned  by  the  Government  for 
this  session,  will  be  noticed  the  name  of  the  Private  Bill 
Procedure  (Scotland)  BilL  We  question  whether  its  untimely 
death  will  be  lamented  by  any  one.  As  we  took  occasion  to 
point  out  when  the  measure  in  question  was  introduced,  the 
Government  do  not  seem  to  have  known  their  own  minds  on 
the  subject  It  had  been  represented  by  the  Scottish  Home 
Kulers,  and  by  some  of  the  Scotch  M.P.'s,  that  great  dissatis- 
faction existed  in  Scotland  with  the  present  mode  of 
legislating  on  private  questions  for  that  country.  The 
objections  were  founded  on  the  fact  of  the  great  expense  and 
inconvenience  incurred  by  the  parties  interested  in  coming  up 
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to  London  to  attend  to  their  respective  measures,  and  it  was 
also  argned  that  the  decisions  of  Parliamentary  Committees 
were  often  opposed  to  Scottish  local  opinion.  Although  it 
was  notorious  that  all  the  large  corporations  and  companies 
who  have  to  do  with  private  Bills  were  really  in  favour  of 
continuing  the  present  system,  and  r^rded  the  decisions  of 
Parliament  as  the  most  satisfactory  that  could  be  obtained, 
the  Grovemment  yielded  to  the  pressure  thus  exercised.  In 
three  successive  sessions  a  measure  dealing  with  the  question 
was  promised  in  the  Queen's  Speech.  In  the  present  year, 
the  Bill  now  abandoned  was  adopted  in  preference  to  that  of 
the  late  Mr.  Craig  Sellar,  and  brought  before  the  House.  It 
proposed  to  refer  such  Bills  as  exclusively  related  to  Scotland 
to  a  hybrid  Commission.  This  was  to  consist  of  one  judge  of 
the  Court  of  Session,  one  railway  commissioner,  an  M.P.  selected 
by  the  committee  of  selection,  and  an  engineer  or  expert 
This  Commission  was  to  sit  at  various  centres  in  Scotland. 
and  to  report  upon  each  private  Bill  to  the  House,  its  report 
to  have  the  same  value  as  that  of  a  Select  Committee.  This 
measure  was  itself  referred  to  a  committee,  and  met  with 
great  opposition,  even  from  the  Scottish  Radicals.  It  was 
denounced  as  unconstitutional,  the  House  of  Lords  not  being 
represented  upon  the  proposed  Commission.  The  constitution 
of  the  Commission  was  also  objected  to.  To  remedy  these 
defects,  it  was  proposed  to  refer  the  Bills  to  a  joint  committee 
of  both  Houses.  But,  further,  the  principle  of  local  inquiries, 
which  was  the  very  essence  of  the  Bill,  was  objected  to.  It 
was  agreed,  so  far  as  the  committee  went,  that  the  new  Com- 
mission should  primarily  sit  at  Westminster,  and  should  only 
have  the  power  of  sitting  locally  for  purposes  of  inqniry, 
where  this  was  thought  desirable.  It  is  not  to  be  wondered 
at  that  no  one  was  enthusiastic  in  favour  of  this  emasculated 
measure,  and  that  its  extinction  was  long  seen  to  be  inevitable. 
Should  the  present  Grovemment,  or  its  successor,  still  think  it 
desirable  to  legislate  upon  the  subject,  perhaps  they  ^M 
consider  carefully  beforehand  what  reforms  they  desire ;  or 
even  the  prior  question  may  be  thought  of — whether  it  is 
really  necessary  to  legislate  at  all.** 
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Innkeepers*  Negligence, — Those  who  keep  inns  and  make 
profit  of  their  generosity  and  goodwill  stand  in  a  somewhat 
peculiar,  and  in  perhaps  no  enviable,  position  in  the  eye  of 
the  law.  Their  very  calling  is  deemed  a  constructive 
contract  with  every  customer  that  the  latter  and  his  goods 
will  be  kept  safe,  except  for  some  act  of  God  or  the  king's 
enemies,  or  unless  the  guest  is  himself  negligent,  and  thereby 
invites  his  misfortuna  Hence  it  is  obvious  there  are  many 
points  in  the  multifarious  relations  between  host  and  guest 
which  must  give  rise  to  difficulty.  The  negligence  of  the 
gueat  is  of  itself  a  fruitful  ground  of  controversy  in  the  event 
of  thieves  and  burglars  gaining  a  success;  and  the  position 
of  the  innkeeper  as  regards  his  own  servants  is  sometimes 
qualified  by  circumstances.  The  statute  of  26  &  27  Vict, 
c  41  was  also  an  important  qualification  of  his  liability 
when  the  guest  has  viduables  and  declines  to  deposit  these 
for  safe  custody  with  the  innkeeper.  The  limitation  of  the 
liability  in  certain  cases  has  always  been  deemed  a  reasonable 
protection,  considering  the  great  risks  to  which  an  innkeeper 
is  exposed  in  course  of  exercising  his  vocation.  The  question 
of  his  liability  when  the  guest  is  negligent  is  one  which  is 
susceptible  of  endless  variety,  and  must  always  be  of  interest 
to  those  who  travel  and  take  their  ease  in  their  inn. 

The  principle  on  which  an  innkeeper  is  liable  for  loss  of 
the  guest's  goods  at  common  law  was  explained  by  Lord 
Tenterden  in  Kent  v.  Shuckard,  2  B.  &  Ad.  803.  A  gentle- 
man and  his  wife  had  gone  to  Brighton,  and  occupied  a 
sitting-room  and  two  bedrooms  in  the  defendant's  hotel 
One  day  the  lady  laid  her  reticule  on  the  bed,  containing  her 
money,  and  went  into  the  dining-room  for  something,  leaving 
the  door  between  the  rooms  opeiL  When  she  returned, 
within  five  minutes,  to  the  bedroom,  the  reticule  was  gone, 
and  nobody  knew  how.  The  guests  sued  the  innkeeper,  who 
set  up  the  defence  that  he  was  not  liable,  and,  at  all  events, 
he  was  not  liable  for  loss  of  the  money,  even  if  he  were  liable 
for  loss  of  the  goods.  Lord  Tenterden  said  this,  on  giving 
judgment  for  the  plaintiff:  ''The  principle  on  which  the 
liability  of  an  innkeeper  for  the  loss  of  the  goods  of  the  guest 
is  founded  is,  both  by  the  civil  and  common  law,  to  compel 
the  innkeeper  to  take   care   that   no   improper   person    be 
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admitted  into  hia  house,  and  to  prevent  collusion  between 
him  and  such  person.  If  a  lady  were  to  leave  a  valuable 
shawl  in  her  room,  the  innkeeper,  though  unacquainted  with 
its  value,  would  clearly  be  responsible  for  it  if  lost ;  and,  upon 
the  same  principle,  he  must  be  so  in  the  case  of  the  money  of 
the  guest" 

In  this  class  of  cases  the  innkeeper,  when  sued,  usually 
sets  up  the  defence  that  the  guest  was  careless,  and  brought 
the  loss  on  himself;  and  some  years  ago,  one  of  the  usual 
marks  of  carelessness  was  said  to  be  the  neglect  of  the  guest 
to  lock  his  door  when  he  went  to  sleep.  Several  cases  in 
succession  turned  very  much  on  the  circumstances  in  which 
carelessness  may  be  imputed  to  the  guest.  In  such  cases  it 
is  not  usual  for  the  hotelkeeper  to  rely  on  the  honesty  of  his 
servants,  for  the  law  makes  him  liable  for  their  dishonesty, 
without  any  discrimination.  In  other  situations,  a  master  is 
often  exempt  from  liability  if  he  takes  care  to  select  and 
employ  honest  servants ;  but  not  so  with  an  innkeeper,  who, 
to  some  extent,  guarantees  this  honesty.  In  a  case,  of 
Richmond  v.  Smith,  8  B.  &  C.  9,  a  traveller  went  to  an  inn 
and  desired  to  have  his  luggage  taken  into  the  commercial 
room,  to  which  he  resorted,  and  from  which  it  was  stolen. 
An  action  being  brought,  the  defendant  contended  that  the 
plaintiff,  by  ordering  his  goods  to  be  taken  to  a  particular 
room,  had  thereby  taken  them  into  his  own  protection.  But 
the  Court  held  that  such  a  distinction  was  not  tenable,  for  the 
landlord  was  liable  when  once  the  goods  were  brought  to  the 
inn  by  the  guest  And  if  it  had  been  intended  by  the  land- 
lord not  to  be  responsible  unless  the  guest  chose  to  keep  his 
goods  in  his  bedroom,  then  the  landlord  should  have  so 
informed  the  guest 

The  controversy  arising  out  of  the  guest  not  locking  his 
bedroom  door  at  night  was  brought  out  prominently  in 
Oppenheim  v.  White  Lion  Company,  L.  R  6  C.  P.  515.  The 
plaintiff  arrived  at  a  hotel  in  Bristol  late  at  night,  and  went 
to  the  commercial  room  after  securing  a  bedroom.  While  in 
that  room  he  took  out  his  purse  to  pay  a  small  sum,  and  then 
had  £22  in  gold.  He  directed  the  chambermaid  to  leave  his 
bedroom  window  open,  because  he  slept  usually  with  open 
endows.     It  so  happened  that  this  window  opened  out  on  a 
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balcony,  whereby  access  could  be  had  from  other  rooms.  He 
omitted  to  lock  his  bedroom  door  before  going  to  sleep.  Next 
morning  he  found  his  pocket  had  been  turned  inside  out,  and 
the  money  gone.  An  action  being  brought,  the  jury  found 
for  the  defendant,  because  the  plaintiff  had  not  used  reason- 
able care.  The  Court  held  that  the  verdict  was  right,  for  that 
the  fact  of  the  guest  not  locking  his  door  was  some  evidence 
of  negligence.  The  Court  said  that  it  was  a  question  of 
degree,  and  the  jury  must  decide.  In  another  case,  of  Spicer 
V.  Bacon,  2  Q.  B.  D.  463,  the  plaintiff  had  gone  to  a  hotel  at 
Brighton,  having  some  valuable  property  of  small  bulk  in  his 
trunk,  valued  £114.  When  he  went  to  bed  he  did  not  lock 
his  door,  and  his  money  and  his  valuables  were  placed  on  a 
table  and  chest  of  drawers.  During  the  night  these  things 
were  stolen,  and  the  guest  sued  the  landlord.  The  jury 
found  that  there  had  been  negligence  in  not  locking  the  door, 
and  in  other  particulars ;  but  the  judge  took  a  strong  view, 
and,  thinking  there  had  been  no  negligence,  entered  the  judg- 
ment for  the  plaintiff.  The  case  was  taken  to  the  Court  of 
Appeal,  and  the  Lords  Justices  held  that  it  was  entirely  a 
question  for  the  jury  whether  there  had  been  negligence. 
The  Lord  Chancellor,  sitting  as  one  of  the  Lords  Justices, 
said  that  the  right  question  for  the  jury  was  not  whether  the 
plaintiff  ought  to  have  locked  his  door,  but  whether  he  had 
taken  reasonable  care.  The  charge  to  the  jury  should  have 
been  this :  ''  You  have  all  the  circumstances  before  you,  and 
jou  can  see  what  steps  the  plaintiff  could  have  taken  to 
secure  his  property,  and  you  must  consider  whether  he  ought 
to  have  locked  his  door." 

Another  case,  of  Jones  v.  Jackson,  29  L  T.  N.  S.  399,  had 
shortly  before  been  decided  somewhat  to  the  same  effect 
The  plaintiff  had  gone  to  a  hotel  and  engaged  a  bedroom,  in 
which  a  notice  was  hung  up :  "  The  proprietor  will  be  happy 
to  take  charge  of  any  valuables."  He  did  not  act  on  this 
hint,  but  went  out  leaving  his  trousers  on  a  chair,  having  £24 
in  the  pocket  On  returning  in  the  evening  he  found  the 
money  missing.  On  an  action  being  brought,  the  jury  found 
that  the  plaintiff  was  guilty  of  negligence.  The  Court  had  to 
consider  whether  this  was  supported  by  the  evidence,  and  all 
the  four  judges  held  that,  after  the  invitation  suspended  in 
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the  bedroom,  which  they  said  was  like  a  warning  of  some 
risk,  and  his  declining  to  take  advantage  of  the  deposit  with 
the  landlord,  he  was  rightlj  found  guilty  of  negligence. 
Another  case,  of  Htrhert  y.  MarhmU,  45  L.  T.  K  S.  649, 
again  iuTolved  the  feature  that  the  bedroom  door  had  not 
been  locked.  The  guest  and  his  wife  had  engaged  a  bedroom, 
and  her  valuable  jewellery  was  left  on  the  table  when  thej 
went  to  sleep  at  midnight.  About  three  o'clock  the  wife 
discovered  that  the  jewellery  had  been  stolen.  There  was 
some  doubt  whether  the  bedroom  door  had  been  locked,  but 
it  was  not  shown  that  it  was  locked.  The  jury  found,  on  the 
evidence,  that  the  loss  would  not  have  occurred  if  the  plaintiff 
had  acted  with  ordinary  care,  and  judgment  was  entered  for 
the  defendant  The  Court  had  afterwards  to  consider  whether 
this  judgment  could  be  supported.  The  Court  held  that, 
though  the  mere  fact  of  not  locking  the  bedroom  door  was 
not  conclusive,  still  it  was  some  evidence  of  neglect,  and  the 
verdict  could  not  be  disturbed. 

These  cases  show  that  it  is  an  awkward  mistake  for  a 
guest  not  to  lock  his  door,  and  this  circumstance  will  usuallj 
turn  the  scale  against  him  in  the  event  of  his  bringing  an 
action.  After  the  lapse  of  many  years  a  further  difBcolty  has 
arisen  in  reference  to  this  kind  of  action,  arising  out  of  the 
time  at  which  the  guest  became  a  guest  In  the  recent  case  of 
Medawar  v.  Grand  Raid  Company,  the  plaintiff  had  travelled 
by  a  night  train  to  Liverpool  to  attend  a  steeplechase,  and 
arrived  at  Liverpool  about  6  A.M.,  and  went  to  the  hotel  of 
the  defendants,  carrying  three  articles  of  luggage — a  port- 
manteau, a  hat-box,  and  a  dressing-case  bag.  On  arrival  he 
asked  for  a  bedroom,  and  was  told  the  house  was  fall,  bat 
that  one  of  the  bedrooms  which  had  been  engaged  was  not 
yet  occupied,  and  he  might  have  the  use  of  it  for  washing  and 
dressing.  Thereupon  he  went  up  to  No.  97,  and  his  luggage 
was  also  taken  by  the  porter  and  left  with  him  there.  Id 
the  room  there  was  posted  up  the  usual  notice:  *'For  safe 
custody  of  money  and  valuables,  visitors  are  requested  to 
apply  at  the  office,"  and  then  there  was  a  quotation  from  the 
Act  26  &  27  Vict  c.  41,  sec.  4.  There  was  also  on  the  door, 
inside,  a  notice:  "Visitors  are  requested  to  lock  and  bolt 
T  doors  before  retiring."     There  was  a  key  in  the  door, 
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with  the  number  of  the  room  marked  on  a  label  attached 
thereta  After  going  into  the  room  the  plaintiff  opened  his 
bag,  and  took  out  a  stand  in  which  various  articles  for  the 
toilet  were  kept,  and  there  was  a  drawer  in  this  stand  con- 
taining trinkets.  The  plaintiff  dressed,  then,  leaving  the 
things  on  the  table  and  without  locking  the  door,  he  went 
downstairs  and  took  breakfast,  paid  for  it,  and  went  out 
without  giving  further  information  to  any  on&  On  the  same 
day,  about  9  P.M.,  the  lady  and  gentleman  who  had  previously 
engaged  this  room  arrived,  and  upon  going  into  their  room 
found  the  plaintiff's  luggage.  On  calling  the  attention  of  the 
manager  to  these  things,  the  page  removed  the  articles  into 
the  corridor,  leaving  them  there  just  as  the  plaintiff  had  left 
them  in  the  room.  On  the  plaintiff  returning  at  midnight 
and  asking  for  his  room,  he  was  told  that  there  was  none 
ready  for  him ;  but  on  inquiry  it  was  found  that  a  room  had 
just  been  vacated,  and  this  was  given  to  the  plaintiff.  His 
name  was  then  entered  in  the  books,  and  the  luggage  taken 
to  the  room.  Next  morning  the  plaintiff  discovered  that  his 
trinkets  were  missing.  An  action  was  brought,  and  the  judge, 
who  tried  the  case  without  a  jury,  had  to  determine  the 
hability. 

The  judge  held  that  the  first  question  was  whether  the 
articles  were  stolen  when  the  plaintiff  was  a  guest  The 
plaintiff  had  washed  himself  and  gone  away,  and  the  goods 
most  probably  had  been  stolen  during  the  day,  before  he 
returned  and  became  a  guest  in  the  evening.  The  liability 
of  the  hotelkeeper  did  not  begin  till  the  evening ;  hence  it 
was  the  negligence  of  the  plaintiff  himself  which  led  to  the 
loss,  for  he  left  the  articles  exposed,  and  there  was  evidence 
that  the  articles  had  been  stolen  while  they  lay  in  the  corridor 
between  9  pjc.  and  12  p.m.  The  judge,  for  these  reasons, 
held  that  the  plaintiff  could  not  reoover. 

These  cases  furnish  valuable  lessons  for  all  travellers,  and 
point  out  the  weak  point  in  their  n^ligent  habits  while 
gaests. — Justice  of  tht  Peace. 

Questions  of  Legitimaey. — ^To  the  student  of  the  growth 
uid  development  of  our  law,  the  consideration  of  the  different 
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views  that  have  from  time  to  time  obtained  on  the  question 
as  to  how  far  and  by  what  evidence  it  is  competent  to  show 
that  a  child  born  during  wedlock  is  not  the  Intimate  off- 
spring of  the  nnion  of  the  husband  and  wife,  is  one  of  gieat 
interest  The  law  presumes,  and  always  has  presumed,  that 
a  child  bom  in  wedlock  is  the  legitimate  offspring  of  the 
parties  to  that  wedlock.  But  its  attitude  as  regards  the 
strength  and  character  of  the  presumption  has  been  in  the 
course  of  some  two  or  three  centuries  considerably  changed 
At  one  time  it  would  appear  to  have  been  almost  a  prcemmptio 
juris  et  dejure  that  a  child  bom  during  wedlock  was  legitim- 
ate. The  rule  is  thus  stated  by  Coke  (Co.  litt  sec  244a): 
"  By  the  common  law,  if  the  husband  be  within  the  fouie 
seas,  that  is,  within  the  jurisdiction  of  the  king  of  England, 
if  the  wife  have  issue,  no  proofe  is  to  be  admitted  to  prove 
the  child  a  bastard  (for  in  that  case  JUiatio  twn  proUsi 
probari)  unless  the  husband  hath  an  apparent  impossibilitie 
of  procreation."  It  need  hardly  be  said  that  such  a  rule  is 
technical  and  unsatisfactoiy  in  the  highest  degree,  and  if 
insisted  upon  must  have  been  the  cause  of  much  injustice. 
At  a  later  date  the  strictness  of  the  rule  was  somewhat 
modified,  and  it  seems  to  have  been  held  that  the  mere  fact 
that  the  husband  was  intra  quaiuor  maria  was  not  condnsive 
in  favour  of  a  child's  legitimacy,  but  it  was,  however, 
necessary  for  any  person  contesting  a  child's  legitimacy  to 
show  circumstances  which  made  marital  relations  between  its 
parents  impossible 

Such  appears  to  have  been  the  early  law  on  this  question. 
The  modem  law  on  the  subject  may  be  said  to  be  dated  from 
a  decision  of  the  Hoiise  of  Lords  in  1836  in  the  case  of 
Morris  v.  Davies  (5  CI.  &  Fin.  163),  in  which  it  was  declared 
that  the  presumption  of  law  in  favour  of  the  legitimacy  of  a 
child  begotten  and  bom  of  a  wife  during  a  separation  may 
be  rebutted  by  evidence  of  the  conduct  of  the  husband  and 
wife.  Two  cases  have  within  the  last  two  or  three  years  been 
before  the  courts,  in  which  the  law  as  laid  down  in  Morris  v. 
Davies  has  been  in  some  degree  extended.  One  of  these, 
decided  in  1887,  was  the  case  of  BosviU  v.  The  Attomes- 
OmercU  (57  L.  T.  Eep.  N.  S.  88 ;  L.  Rep.  12  P.  Div.  177) 
It  was  a  petition  under  the  Legitimacy  Declaration  Act,  for 
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the  declaration  of  the  legitimacy  of  a  child  under  the  follow- 
ing circumstances.     The  wife,  who  had  been  living  under  her 
husband's  roof,  eloped  from  him,  and  277  days  afterwards 
gave  birth  to  the  petitioner.     The  normal  period  of  gestation, 
according  to  the  medical  evidence  adduced  on  the  hearing  of 
the  petition,  appears  to  be  from  270  to  275  days.     A  period 
of    gestation   exceeding    275    was    said    to  be   "somewhat 
exceptional  but  not  abnormal,  verging  towards  abnormality, 
but  not  necessarily  so."     The  question  to  be  decided  was, 
whether  the  petitioner  was  the  child  of  the  wife's  husband 
or  paramour.     Certain  evidence  was  given  which    will    be 
found   stated  in  the  report,  but  with  which  it  is  not  here 
proposed  to  deal,  inasmuch  as  our  only  object  is  to  show  the 
inroads  made  by  recent  decisions  into  the  old  common  law 
doctrines.      Lord  Hannen  (then  President  of    the  Divorce 
Division),  who  tried  the  case   with  a  special  jury,  directed 
them  that  it  was  for  them  to  say  whether,  on  the  whole  of 
the  evidence  given  on  behalf  of  those  who  asserted  illegi- 
timacy, the  conviction  had  been  brought  home  to  their  minds 
that  the  husband  was  not  the  father  of  the  child.     The  jury 
having  found  against  the  legitimacy  of  the  child,  a  divisional 
court,  consisting  of  Lord  Coleridge  and  Mr.  Justice  Butt,  held 
both   the  direction   and   verdict   right     This  decision   was 
followed  in  1889  by  the  case  of  Bumdby  v.  Baillie  (61  L.  T. 
Rep.  N.  S.  634 ;  42  Ch.  Div.  282),  in  which,  on  the  evidence, 
notwithstanding  the  fact  that  the  husband  and  wife  had  not 
separated,  but  were  living  together  in  the  same  house  during 
some  part  of  the  period  of  gestation,  the  child  was  held  to 
have  been   proved  not  to  have  been   the  offspring  of  the 
husband.     These  two  decisions  have  gone  considerably  beyond 
any  of  the  cases  which  have  preceded  them ;  but  they  may, 
it  is  imagined,  be  taken  to  have  settled  the  law  on  the  question 
of  the  legitimacy  of  children  bom  during  wedlock.     The  pre- 
sumption in  favour  of  the  legitimacy  of  such  a  child  is  a  pre- 
sumption which  exists  only  till  rebutted  by  proper  evidence,  and 
the  evidence  required  to  rebut  such  a  presumption  will  be  such 
as  establishes,  to  the  mind  of  the  judge — ^to  use  the  words  of 
Lord  Hannen — "  conclusively,  not  by  way  of  conjecture,  but 
by  way  of  conviction,  that  the  child  was  not  the  child  begotten 
hy  the  husband."     In  other  words,  the  weight  of  evidence 
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required  to  rebut  the  presumption  of  legitimacy  will  be  the 
same  as  that  required  to  rebut  any  other  prcesumptio  juru. 

There  is  perhaps  one  rule  of  law  applicable  to  this  class  of 
case  which  may  reasonably  be  thought  to  require  alteration, 
and  that  is  the  rule  which  makes  the  evidence  of  the  husband 
or  wife  inadmissible  to  prove  the  illegitimacy  of  a  child  bom 
in  wedlock.  This  rule  is  stated  by  Lord  Mansfield,  in  Ocod- 
right  v.  Mass  (2  Cowp.  594),  to  be  founded  "in  decenqr, 
morality,  and  policy."  But  it  is  difficult  to  extract  a  reason 
for  its  existence  from  this  statement.  With  r^ard  to  the 
question  of  decency  in  an  issue  between  parties,  the  mere 
fact  per  se  that  the  evidence  in  support  of  the  case  of  one  of 
the  parties  is  of  a  character  which  may  be  called  indecent^  is 
no  reason  for  excluding  it  Indeed,  Lord  Mansfield  in 
another  case  admits  as  much  himself.  It  was  as  a  matter  of 
policy,  as  then  understood,  that  the  mle  was  probably 
adopted,  it  being  then  considered  politic  that  no  evidence 
should  be  admitted  from  parties  interested.  But  since  Lord 
Mansfield's  time  opinions  have  changed  on  this  subject^  and 
the  tendency  has  been,  and  still  is,  to  admit  the  evidence  of 
all  parties  for  what  it  may  be  worth.  The  Court  has  now  to 
receive  from  parties,  other  than  the  husband  and  wife,  evi- 
dence of  facts  and  statements  from  which  it  may  infer  for  or 
against  the  legitimacy  of  the  child.  But  the  mouths  of  the 
only  two  persons  who  can  give  evidence  of  a  conclusive 
character  (if  credited)  are  absolutely  closed.  It  is  not 
suggested  that  the  evidence  of  the  husband  or  wife  would  be 
likely  to  be  of  an  altogether  satisfactory  character.  Bat  it  is 
not  easy  to  see  why  it  should  not  be  admitted  subject  to  the 
usual  tests  of  cross-examination  and  to  all  necessary  comment 
In  the  large  majority  of  cases  it  is  conceived  that  such  evi- 
dence would  be  more  useful  to,  than  subversive  of,  the  ends  of 
justice.  Some  attempts  have  from  time  to  time  been  made 
to  procure  the  admission  of  such  evidence  under  sea  3  of  the 
Evidence  Amendment  Act,  1869,  which  provides  that  the 
evidence  of  a  husband  or  wife  is  admissible  in  a  *'  proceeding 
instituted  in  consequence  of  adultery."  But  after  some 
conflict  of  judicial  opinion,  it  seems  now  to  be  settled  that 
such  evidence  is  not  admissible  under  that  section  to  prove 
the  illegitimacy  of  a  child  born  in  wedlock  (see  Bumain/  v. 
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Baillie,  sup.)  The  question  is,  however,  one  well  deserving 
the  attention  of  Parliament  when  next  an  Evidence  Amend* 
ment  Bill  comes  np  for  consideration. — Law  Times, 

• 

The  "  OoodwUl "  of  a  Solicitor's  Practice.  —  For  general 
purposes,  the  goodwill  of  a  business  constitutes  part  of  the 
partnership  assets.  It  is  the  right  of  every  partner,  in  the 
absence  of  agreement  to  the  contrary,  to  have  the  goodwill 
sold,  on  dissolution  of  the  partnership,  for  the  common  benefit 
of  all  parties  interested.  In  such  circumstances  the  rules 
applicable  as  between  two  individuals  are  to  be  taken  to  apply 
also  to  the  sale  by  a  retiring  partner  or  a  surviving  partner, 
or  the  representatives  of  a  deceased  partner,  to  continuing  or 
incoming  partners,  or  to  any  other  purchaser  of  the  business 
of  the  firm,  of  his  or  their  share  of  interest  in  the  goodwill  of 
the  business.  The  supposition  that  on  the  death  of  a  partner 
the  goodwill  survived,  that  is  to  say,  passed  with  its  full 
benefits  to  the  surviving  partners,  has  long  since  been  exploded, 
although,  of  course,  that  result  may  be  provided  for  by  special 
agreement 

It  is  obvious,  however,  that  the  foregoing  propositions  can 
only  be  accepted  in  their  entirety  with  respect  to  commercial 
partnerships.     When  applied  to  partnerships  between  pro* 
fessional  men,  the  introduction  of  various  qualifications  at 
once  becomes  indispensable.     In  such  a  case  the  inherent 
difficulty  of  dealing  with  a  thing  so  impalpable  as  "  goodwill " 
is  made  especially  apparent.      "Goodwill"  still  remains  a 
commercial  rather  than  a  legal  term,  and   the  thing  itself, 
regarded  as  "  the  benefit  arising  from  connection  and  reputa- 
tion," or  as  "  the  probability  of  the  old  customera  going  to  the 
new  firm  which  has  acquired  the  business,"  is  often  doubtful 
and  sometimes  delusive,   where  one   solicitor  bargains  for 
the  succession  to  the  business  of  another  practitioner.     In 
Arunddl  v.  Bell  (49  L.  T.  Rep.  N.  S.  345)  Jessel,  M.  R,  said : 
"  The  first  point  which  strikes  one  is,  whether  in  the  ordinary 
case  of  a  partnership  between  solicitors  there  is  any  goodwill 
to  selL     Now,  in  an  ordinary  case,  especially  where,  as  in 
this  case,  the  offices  do  not  belong  to  the  firm,  it  is  difficult 
to  see  what  there  is  to  sell.     The  practice  of  resorting  to  a 
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particular  office  is  of  very  little  use  as  regards  solicitors,  who 
change  their  offices,  as  we  know,  without  detriment  to  their 
businesa  •  .  •  Then  you  cannot  sell  the  clients'  papers,  which 
are  the  most  valuable  things  of  all.  A  man  often  does  get 
the  papers  of  another  solicitor,  but  it  is  illegal  When  a 
solicitor  is  in  possession  of  papers,  he  must  take  care  of  them 
for  the  client  who  has  intrusted  them  to  his  custody.  Thera- 
fore  they  cannot  be  sold.  It  may  be  quite  true  that,  if  a 
solicitor  does  do  so,  and  hands  over  the  papers,  although  it  is 
illegal,  the  purchaser  may  get  something  by  it ;  but  that,  of 
course,  would  not  justify  the  act." 

In  an  earlier  case,  indeed,  Austen  v.  Boys,  27  L.  J.  7U, 
Ch.),  Lord  Chelmsford,  L.  C,  said:  "The  term  'goodwill' 
seems  wholly  inapplicable  to  the  business  of  a  solicitor,  which 
has  no  legal  existence,  but  is  entirely  personal,  depending 
upon  the  trust  and  confidence  which  persons  may  repose  in 
his  integrity  and  ability  to  conduct  their  legal  affairs."  It 
would  be  too  strong,  however,  to  take  this  dictum  in  its  ful- 
ness. "  (xoodwill "  in  the  case  of  a  legal  practice  certainly 
means  less  than  in  connection  with  a  commercial  business. 
But  it  means  something.  The  difficulty  is  to  decide  how 
much.  In  James  v.  James  &  Bendall  (60  L  T.  Rep.  N.  S. 
569),  some  practical  aspects  of  this  difficult  subject  received 
careful  consideration.  Arrangements  had  been  made  for  two 
solicitors  to  succeed  to  the  business  of  Mr.  James,  senior,  on 
his  death,  the  widow  (as  her  husband's  executrix)  being  a 
party  to  the  terms.  The  successors  entered  into  partnership 
and  took  possession  of  all  the  deeds,  books,  and  documents 
which  belonged  to  or  were  in  the  possession  of  Mr.  James  at 
the  time  of  his  death.  The  executrix  subsequently  com- 
menced an  action  to  recover  the  deeds  and  other  documents, 
claiming  damages  for  their  wrongful  detention,  and  an  injunc- 
tion to  restrain  the  defendants  from  dealing  with  or  parting 
from  any  of  the  papers.  The  defence  was,  that  the  plaintiff 
had  agreed  to  assign  the  goodwill  of  the  deceased's  business 
to  the  defendants,  and  that  the  assignment  of  the  goodwill  of 
a  solicitor's  business  included  the  right  to  possession  of  such 
books,  deeds,  and  papers  as  were  necessary  for  preserving  the 
business  of  the  different  clients,  so  far  as  the  assignor  had  a 
right  to  possession. 
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By  consent  of  the  parties,  all  matters  in  dispute  were  referred 
to  arbitration.  The  arbitrator  ruled  against  the  defendants 
as  to  any  right  to  the  papers  unless  expressly  provided  for ; 
and  application  was  made  to  the  High  Court  to  revoke  the 
submission,  on  the  ground  that  the  arbitrator  was  wrong  on 
the  point  referred  to,  and  in  rejecting  evidence  on  the  accepted 
meaning  of  ''goodwill  '*  on  the  transfer  of  a  solicitor's  business. 
On  behalf  of  the  defendants,  reference  was  made  to  the 
definition  given  by  Jessel,  M.  E.,  in  Ginesi  v.  Cooper  &  Co, 
(42  L  T.  Rep.  K  S.  751),  where  his  Lordship  said :  "  '  Good- 
will/ I  apprehend,  must  mean  every  advantage — every  positive 
advantage,  if  I  may  so  express  it,  as  contrasted  with  the 
negative  advantage  of  the  late  partner  not  carrying  on  the 
business  himself — that  has  been  acquired  by  the  old  firm  in 
carrying  on  its  business,  whether  connected  with  the  premises 
in  which  the  business  was  previously  carried  on,  or  with  the 
name  of  the  late  firm,  or  with  any  other  matter  carrying  with 
it  the  benefit  of  the  business."  That,  however,  was  a  com- 
mercial case,  and  while  it  is  certainly  an  advantage  to  a 
solicitor  to  possess  the  clients'  papers  which  were  held  by  his 
predecessor,  it  is  an  advantage  of  a  sort  which  cannot  be 
legally  attained. 

In  discharging  the  rule  which  had  been  obtained  by  the 
defendants  in  Jarnes  v.  James,  Mr.  Justice  Denman  said : 
"The  meaning  of  the  word  'goodwill'  does,  no  doubt,  vary 
according  to  the  subject-matter,  and  is  frequently  a  question 
of  fact.  It  has  been  clearly  shown  .  .  .  that  according  to 
the  opinion  of  the  Court,  which  has  been  strongly  pronounced 
in  many  cases,  in  the  business  of  a  solicitor  the  word  '  good- 
will '  means  less  than  in  any  other  profession,  because  it  is 
very  difiBcult  efTectually  to  convey  the  goodwill  .  .  .  inas- 
much as  it  is  the  result  of  personal  confidence,  which  is  liable 
to  be  changed  at  any  time  at  the  will  of  the  client.  The 
cases  on  the  point  appear  to  clearly  establish  the  proposition 
that,  in  the  absence  of  specific  and  definite  stipulations,  an 
assignment  of  the  goodwill  of  a  solicitor's  business  does  not 
carry  with  it  the  right  to  the  custody  of  the  clients'  deeds 
and  papers.  .  .  .  There  is  nothing  in  the  agreement  to  show 
that  the  goodwill  includes  the  possession  of  the  clients'  deeds 
and  papers,  or  that  the  defendants  are  in  any  other  way 
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entitled  to  retain  the  custody  of  them.**  These  are  consideia- 
tions  which  it  behoves  porchasers  of  legal  practices  to  bear 
very  carefully  in  mind.  Moreover,  it  should  be  remembered 
that  Lambert  v.  Daunon  (L  Bep.  13  £q.  322)  has  been  over- 
ruled, and  that  by  virtue  of  the  decision  in  Peanon  v.  Peanen 
(27  Ch.  Div.  145)  the  purchaser  of  a  goodwill  must  be  caiefnl 
to  strictly  tie  down  the  vendor,  so  as  to  guard  against  possible 
rivalry  iafter  completion  of  the  purchase. — Law  Times, 

* 

Salvage  and  its  Equities, — ^The  recent  wreck  in  Victorian 
waters  of  the  Craighum  has  ^ven  rise  to  a  diseussion  in  the 
press  about  salvage  and  hard  bargains  with  shipmasters  in 
distress ;  and  as  many  of  the  correspondents  seem  to  suffer 
from  a  want  of  lucidity  on  the  subject,  it  may  not  be  out  of 
place  to  mention  the  principle  which  governs  persons  "  wbo  go 
down  to  the  sea  in  ships"  in  such  weather.  In  the  iiist 
place,  it  must  be  noted  that  when  a  ship  is  in  peril  and  a 
salvor  approaches,  whether  in  the  shape  of  a  steam-tug  or 
otherwise,  there  is  a  sort  of  incompetence  to  contract  from 
the  very  position  of  affairs.  It  is  recognised  that  under  sach 
circumstances,  if  a  contract  were  to  be  formed,  the  element 
of  duress  must  necessarily  enter  to  vitiate  such  contract; 
consequently  "  the  title  of  salvors  to  reward  is  incompatible 
with  the  existence  of  legal  duty  or  obligation  at  the  time  to 
render  the  service  which  is  the  foundation  of  their  claim" 
<Maclachlan  on  Merchant  Shipping).  In  other  words,  the 
reward  of  salvors  is  a  reward  not  earned  by  them  in  the  per- 
formance of  any  legal  duty,  and  when  assistance  has  been 
substantially  given  the  ships  assisted  are  fixed  vrith  a  liability. 
*'  A  salvor  is  a  person  who,  without  any  particular  relation  to 
the  ship  in  distress,  proffers  useful  service,  and  gives  it  as  a 
volunteer  adventurer  without  any  pre-existing  covenant  that 
connected  him  with  the  duty  of  employing  himself  for  the 
preservation  of  the  vessel "  {per  Lord  Stawell,  The  Neptum, 
Oiark,  1  Hagg.  Ad.  227).  This  is  the  principle— that  of 
doing  more  than  one's  duty  calls  upon  one  to  perform— 
which  guides  the  Courts  in  regarding  with  jealousy  the  claims 
^  pilots  and  tug-owners  to  salvage  reward,  although  neither 
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class   is   bound  to  engage  for   ordinary  pilotage  or  towage 
with  a  vessel  in  distress ;  and  if,  while  towage  services  are 
being  rendered,  ''circumstances  supervene  involving  serious 
danger  that  would  justify  the  tug  in  abandoning  her  engage* 
ment,  and  she  continues  to  render  assistance,  her  services 
then  become  salvage  services.!'     It  is  plain,  therefore,  that  as 
the  parties  are  not  in  a  position  to  enter  into  a  contract,  no 
"hard  bargain,"  if  actually  made,   is  enforceable,  and  that  , 
though  the  ship  is  in  distress  it  is  practically  at  the  mercy 
of  the  salvor ;  yet  the  .sanction  of  the  latter  in  case  of  refusal 
to  render   salvage  services  is  the  odium   of  all  charitable 
people,   a   sanction   considered   quite   sufficient    hitherto   to 
morally  compel  salvors  to  perform  their  moral,  if  not  their 
legal  duty.     The  matter,  indeed,  is  a  curious  instance  of  the 
apparent  conflict  between  moral  and  legal  duty,  the  perform- 
ance of  which  entitles  the  salvor  to  the  liberality  of  the 
Courts.     The  amount  of  the  reward,  of  course,  cannot  be 
minutely   assured   except   by   a   nice   consideration   of  the 
circumstances   in  each   particular  case,  and  therefore  ship- 
masters in  distress  and  salvors  must   be  content  to  leave 
their  liabilities  and  their  claims  to  the  adjustment  of  the 
Courts,  which  will  decide   according   to  the   value  of   the 
property  saved  and  the  risk  and  peril  attending  the  saving 
of  it  and  the  conduct  of  the  salvors  during  the  operation. 
In  fact,  the  case  is  one  of  services  arising  out  of  a  moral 
and  not  a  legal  duty,  meeting  with,  not  legal  payment,  but 
simply  compensation  or  reward  by  the  aid  of  the  Courts. 
"In  all  cases,  indeed,  where  duty  springing  from  office,  or 
arising  out  of  contract,  would  have  legally  bound  the  claim- 
ants to  do  the  services  of  the  same   nature   as   they  have 
actually  rendered,  the  Court  is  vigilant  to  protect  the  owners 
from  improper  claims,  without  neglecting  what  is  required 
for  the  ends  of  justice  and  the  encouragement  of  enterprise 
on  such  occasions"  (Maclachlan,  p.  673).     Tug-owners  there- 
fore can  freely  send  their  vessel  cruising  on  storm  coasts, 
with  the  satirfaction  of  knowing  that  there  is  no  necessity 
for  unseemly  bargaining  with  mariners  whose  lives  are  in 
peril,  and  that  for  services  promptly  and  skilfully  rendered, 
generous  compensation  in  a  court  of  law  will  be  the  natural 
result — Australian  Law  Times. 
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CluTosy  Legislation. — ^The  custom  of  drawing  Acts  of  Parlia- 
ment by  reference  to  or  incorporation  of  portions  of  earlier 
statutes,  in  many  cases  partially  repealed,  is  most  unwise,  and 
is  continually  being  condemned  from  the  Bench  and  in  the 
press.  But,  notwithstanding  the  condemnation  the  practice 
has  received,  it  still  survives,  with  consequences  which  become 
more  serious  with  the  multiplication  of  statutory  enactments. 
The  bewildered  practitioner,  who  is  compelled  to  turn  from 
statute  to  statute,  from  clause  to  clause,  and  too  frequently  to 
a  mass  of  reported  cases,  in  order  to  ujiravel  the  meaning  of 
a  new  Act,  and  then  only  to  fail  in  his  task,  has  good  reason 
to  anathematise  the  silly  system  of  legislating  which  prevails. 
Pie  time  of  the  judges  is  largely  wasted  in  the  often  iruitless 
attempt  to  reconcile  obviously  contradictory  enactments,  the 
law  is  rendered  uncertain  and  involved,  and  not  only  the  cost 
of  litigation,  but  litigation  itself,  is  vastly  increased  This 
possibly  is  the  only  point  of  view  from  which  the  legal 
practitioner  can  regard  the  practice  of  the  parliamentaty 
draftsmen  with  complacency ;  but,  after  all,  Acts  of  Parlia- 
ment are  not  framed  in  the  interests  of  lawyers,  but  for  the 
advantage  of  the  public  at  large.  The  law  should  be  rendered 
as  little  complex  as  it  is  possible  to  make  it,  and  we  do  nige 
that  a  system  of  repeal  and  re-enactment  should  be  substituted 
for  that  of  reference  and  incorporation,  to  which  those  who 
are  responsible  for  the  framing  of  new  measures  seem  to  be 
so  much  addicted.  One  of  the  results  of  the  practice  is  to 
defeat  the  very  object  of  the  Legislature  in  amending  the 
law,  the  Courts  being  at  times  compelled  by  the  irresistible 
force  of  logic  to  place  interpretations  upon  new  measures 
which  are  utterly  inconsistent  with  their  real  object.  More- 
over, the  multiplication  of  cross-references  can  but  create 
confusion  in  the  minds  of  members  of  Parliament  when  they 
have  to  consider  the  effect  of  fresh  legislative  proposals,  and 
we  are  satisfied  that  Bills  frequently  pass  through  both 
Houses  and  receive  the  Eoyal  assent  only  half  understood  by 
those  who  enact  them.  The  task  of  interpretation  is  left  to 
the  lawyers.  We  are  astonished  that  with  so  many  members 
of  the  legal  profession  in  both  Houses  of  Parliament,  who 
must  be  more  or  less  acquainted  with  the  evils  to  which 
we  are  referring,  the   system  is  allowed  to  be  perpetuated. 
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It  has  been  condemned  over  and  over  again,  and  Lord 
Blackburn,  in  a  case  which  reached  the  House  of  Lords  as 
a  consequence  of  the  practice  {Mayor  of  Portsmouth  v.  Smith, 
L  E.  10  App.  Gas.  37 1),  took  occasion  to  censure  it  in  the 
following  terma  His  Lordship  said :  "  It  is  a  dangerous  mode 
of  draftsmanship  to  incorporate  a  section  from  a  former  Act ; 
for,  unless  the  draftsman  has  a  much  clearer  recollection  of 
the  whole  of  the  former  Act  than  can  always  be  expected, 
there  is  a  great  risk  that  something  may  be  expressed  which 
was  not  intended."  It  would  be  easy  to  quote  many  such 
utterances  from  the  Bench  in  consideration  of  the  custom, 
were  it  necessary  to  do  so.  The  latest  instance  to  which  our 
attention  has  been  drawn  is  that  of  the  Housing  of  the  Work- 
ing Classes  Act  pf  last  session.  Part  II.  of  that  Act,  which 
deals  with  unhealthy  dwelling-houses,  contains  numerous 
provisions  for  the  closing  and  demolition  of  insanitaiy 
dwellings,  and  sec.  32  enacts  that  "It  shall  be  the  duty 
of  every  local  authority  ...  to  forthwith  take  proceedings 
against  the  owner  or  occupier  for  closing  the  dwelling-house 
under  the  enddmerUa  set  out  in  the  third  schedule  to  this  Act** 
A  reference  to  that  schedule  shows  that  two  other  statutes 
have  to  be  consulted  in  order  to  find  out  what  are  the  powers 
of  the  local  authority,  viz.  the  Sanitary  Act  of  1866,  sec.  21, 
and  the  Nuisances  Bemoval  Act,  1855,  sees.  8,  12,  and  13. 
Now  sec.  12  of  the  latter  Act  provides  for  the  local  authority, 
upon  complaint  to  a  justice,  obtaining  a  summons  "  requiring 
the  owner  "  to  do  certain  things.  It  is  not  necessary  for  our 
purpose  to  specify  what  those  things  are.  Our  point  has 
reference  to  the  interpretation  of  the  word  "  owner,"  which  it 
will  be  observed  appears  in  the  section  of  the  Act  of  last 
session  to  which  we  have  referred,  and  in  the  above  section 
of  the  Act  of  1855.  What  is  to  be  understood  by  the  word 
owner?  Is  it  to  be  taken  in  the  sense  of  the  1855  Act,  or 
in  the  sense  of  the  Act  of  1890?  That  this  is  a  real 
difl&culty  will  readily  be  perceived.  Before  we  can  ascertain 
what  the  powers  of  the  local  authority  are  in  reference  to  the 
particular  matters  dealt  with  in  sec.  32  of  the  Act  of  last 
session,  we  must  turn  to  sec.  12  of  the  Act  of  1855.  That 
section  uses  the  word  "  owner,"  and  it  is  only  reasonable  to 
suppose  that  in  any  proceedings  taken  under  the  section  the 
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word  should  bear  the  meaning  which  the  statute  in  which  the 
section  occurs  attaches  to  it  This  meaning  is  to  be  found  in 
sec.  2  (the  interpretation  clause),  where  we  learn  that  "the 
word  '  owner '  includes  any  person  receiving  the  rent  of  the 
property  in  respect  of  which  that  word  is  used,  from  the 
occupier  of  such  property  on  his  own  account."  Consequently 
under  the  12th  section  of  the  Act  of  1855  a  lessee  or  sub- 
lessee for  a  term  of  years,  no  matter  what  the  length  of  the 
term  might  be,  was  the  owner  within  the  meaning  of  the  Act 
So  far  so  good  ;  but  when  we  turn  to  the  interpretation  clause 
of  the  Act  of  1890  we  find  that  the  word  "  owner"  does  not 
bear  the  same  meaning.  According  to  that  statute  "the  ex- 
pression '  owner '  .  .  .  includes  all  lessees  or  mortgagees  of 
any  property  required  to  be  dealt  with  under  this  part  of  this 
Act,  except  persons  holding  or  entitled  to  the  rents  and  profits 
of  such  premises  for  a  term  of  years,  of  which  twenty-one 
years  do  not  remain  unexpired."  This  definition  clearly 
excludes  all  lessees  who  have  not  an  unexpired  term  of  twenty- 
one  years,  and  is  utterly  inconsistent  with  the  definition  of  the 
word  "owner"  contained  in  the  Act  of  1855.  Here  is  au 
instance  of  the  difficulties  which  arise  in  the  interpretation  of 
Acts  of  Parliament  incorporating  or  referring  to  portions  of 
other  enactments.  The  Housing  of  the  Working  Classes  Act, 
1890,  bristles  with  diflSculties  of  the  kind  of  which  we  have 
spoken,  and  litigation  is  certain  to  ensue  before  the  point  of 
what  is  an  owner  within  the  meaning  of  sec.  32  is  finally 
decided.  A  repeal  of  the  sections  in  the  Act  of  1855,  and 
their  embodiment  in  the  new  Act,  would  have  saved  the 
difiBculty ;  but  the  pernicious  practice  upon  which  we  have 
animadverted  has  been  permitted  to  prevail.  What  we  have 
said  is  sufficient  to  illustrate  the  objectionable  character  of 
the  system,  and  we  trust  that  the  lawyers  in  Parliament  will 
use  their  influence  to  terminate  a  method  of  legislation  which 
has  absolutely  nothing  to  recommend  it,  and  which  the 
experience  of  every  judge  on  the  bench,  and  every  practi8in<j 
barrister,  compels  him  to  condemn. — Law  Times. 

Unqualified  Persons  actiiuj  as  Solicitors, — Be  Louis,  ex  parte 
The  Incorporated  Law  Society,  of  which  a  report  is  presented 
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in  last  Saturday's  Law  Times,  is  an  interesting  case  on  an 
interesting  subject,  and  members  of  the  second  branch  of  the 
profession  in  particular  may  well  expect  that  the  decision 
should  not  be  permitted  to  pass  without  being  brought  under 
their  notice  in  the  fullest  detail.  It  was  an  application,  by 
way  of  motion  on  the  part  of  the  English  Incorporated  Law 
Society,  for  a  writ  of  attachment  under  23  &  24  Vict  c.  127, 
sea  26,  against  Adolphus  H.  Louis,  an  alleged  unqualified 
person,  for  contempt  of  court,  for  having  acted  as  a  solicitor 
contrary  to  sec.  2  of  the  Solicitors  Act,  1843  (6  &  7  Vict, 
c.  73),  by  preparing  and  settling  an  atBdavit  used  upon  an 
application  for  an  order  for  substituted  service  of  a  writ  in  an 
action  in  the  High  Court  Coming  befoi*e  Mathew  and  Day, 
JJ.,  in  the  Queen's  Bench  Division,  it  appeared  that  the 
defendant  carried  on  business  in  London,  under  the  name  of 
"  Flowerdew  &  Co.,"  as  a  law  stationer,  confidential  agent,  and 
process-server.  The  defendant  issued  a  circular,  in  which  he 
set  out  various  charges  for  serving  process,  and  stated  that 
"the  charge  for  substituted  service  includes  the  necessary 
attendance  and  expenses.  The  affidavit  is  prepared  and 
sworn  gratis."  And  further,  "Applications  for  substituted 
service  made  upon  the  affidavits  of  Messrs.  F.  &  Co.  are 
almost  invariably  successful."  Now,  sec  2  of  6  &  7  Vict 
c.  73,  provides  that  "  No  person  shall  act  as  an  attorney  or 
solicitor,  or  as  such  attorney  or  solicitor  sue  out  any  writ  or 
process,  or  commence,  carry  on,  solicit  or  defend,  any  action, 
suit,  or  other  proceeding  in  the  name  of  any  other  person,  or 
in  his  own  name,  in  any  court,  etc.,  or  act  as  an  attorney  or 
soUcitor  in  any  cause,  matter,  or  suit,  etc.,  unless  admitted 
and  enrolled,  and  otherwise  duly  qualified  to  act  as  an 
attorney  or  solicitor."  While,  under  sec.  26  of  23  &  24 
Vict  c.  127,  it  is  enacted  that  "Every  person  who  acts  as 
an  attorney  or  solicitor  contrary  to  sec  2  of  6  &  7  Vict  c.  73, 
etc,  shall  be  deemed  guilty  of  a  contempt  of  the  court  in 
which  the  action,  etc.,  in  relation  to  which  he  so  acts  is 
brought,  and  may  be  punished  accordingly."  And  again, 
sec  60  of  the  Stamp  Act,  1870  (33  &  34  Vict  c  97),  says 
that  "  Any  person  who  not  being  a  .  .  .  certificated  attorney, 
solicitor,  etc.,  draws  or  prepares  any  instrument  relating  to 
real  or  personal  estate,  or  any  proceedings  in  law  or  equity. 
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shall  forfeit  the  sum  of  £50."  Here  the  contentioQ  on  the 
part  of  the  Law  Society  was  that  the  defendant  was  liable  to 
attachment  for  contempt  of  court  under  23  &  24  Vict  a  127, 
sec.  26,  and  had  also  been  guilty  of  "acting  as  a  soHcitor'' 
within  6  &  7  Vict.  c.  73,  sec.  2,  inasmuch  as  he  had  settled 
an  affidavit  in  support  of  an  ea;  jmrte  application  for  sub- 
stituted service,  which  was  the  proper  work  of  solicitors,  and 
none  but  the  solicitor  in  the  case  or  his  clerk  ought  to  be 
allowed  to  do  so.  He  was  also,  it  was  submitted,  liable  to  a 
penalty  under  sec.  60  of  the  Stamp  Act  of  1870,  in  that, 
being  an  unqualified  person,  he  had  drawn  or  prepared  an 
instrument  relating  to  proceedings  in  law  or  equity.  And 
Law  Society  v.  Shaw  &  WcUerlow  (46  L  T.  N.  S.  187,  49  ik 
141,  9  Q.  B.  Div.  1,  8  App.  Cas.  407)  was  referred  to,  where 
Brett,  L.  J.,  treated  the  preparation  of  affidavits  as  essentially 
the  work  of  a  solicitor.  On  the  other  hand,  for  the  defendast 
it  was  contended  that  he  had  not  acted  as  a  solicitor,  but  only 
as  a  process-server.  If,  it  was  urged,  the  contention  of  the 
Law  Society  as  to  the  Stamp  Act  were  correct,  the  drawing 
up  of  affidavits  by  the  solicitor's  clerk  would  be  an  ill^al  act 
It  was  not  denied  that  an  affidavit  of  service  may  be  made 
by  one  who  is  not  a  solicitor ;  but  it  was  said  that  in  the  case 
of  substituted  service  the  affidavit  must  be  drawn  by  a 
solicitor.  What  had  been  done  here  was  that,  in  settling  the 
affidavit,  the  defendant  was  acting  for  the  solicitor  by  whom 
he  was  employed,  and  was  not  himself  acting  as.  a  soUcitor. 
Defendant's  practice  was  to  issue  writs  under  the  instructions 
of  the  solicitor  who  employed  him ;  he  did  not  act  on  his  own 
behalf  as  a  solicitor. 

Both  judges  were  of  opinion  that  the  motion  should  be 
dismissed.  "  It  is  said,"  observed  Mathew,  J.,  "  that  he  has 
•  acted  as  a  solicitor '  within  the  meaning  of  6  &  7  Vict. 
c.  73,  sec.  2.  That  section  specifies  certain  acts  which  no  one 
is  to  be  permitted  to  do  unless  he  be  a  solicitor,  and  adds, '  or 
act  as  an  attorney  or  solicitor  in  any  cause,  matter,  or  suit.' 
It  is  not  contended  that  the  defendant  has  committed  any  of 
the  specific  acts  which  are  prohibited  by  the  section,  but  it  is 
contended  that  he  has  '  acted  as  a  solicitor '  within  the  general 
words.  It  appears  that  he  has  been  carrying  on  the  business 
of  a  process-server, — we  are  not  concerned  with  his  trans- 
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actions  in  any  other  capacity, — ^and  that  he  has  carried  on 
this  business  in  entire  good  faith,  and  has  been  employed  by 
solicitors  of  undoubted  respectability.  It  appears  also  that  it 
has  been  part  of  his  duty  in  his  employment  as  a  process- 
server,  when  a  writ  has  been  served,  and  when  there  has  been 
a  failure  to  effect  service  of  a  writ,  to  prepare  in  each  case 
the  usual  affidavit  for  the  use  of  the  solicitor  by  whom  he  has 
been  employed.  This  has  been  the  course  of  business.  Now, 
in  the  preparation  of  the  affidavit  of  service,  where  the 
service  has  been  effected,  can  it  be  said  that  the  defendant 
has  acted  as  a  solicitor  ?  The  learned  counsel  for  the  Law 
Society  hesitated  as  to  this,  and  with  reason,  because  as 
regards  this  affidavit  it  is  plain  that  the  defendant  has  acted, 
not  as  a  solicitor,  but  for  a  solicitor  and  as  a  witness.  Then 
can  any  reasonable  distinction  be  drawn  between  the  case 
where  an  affidavit  of  service  is  made  and  the  case  where  an 
affidavit  is  made  of  the  facts  showing  why  personal  service 
was  not  effected  ?  The  learned  counsel  for  the  Law  Society 
urged  that,  in  the  latter  case,  it  is  necessary  to  have  the 
assistance  of  a  solicitor,  in  order  that  there  may  be  a  proper 
cross-examination  of  the  person  who  states  the  facts  with 
respect  to  the  failure  to  effect  personal  service.  But  how 
could  there  be  any  effective  cross-examination  in  such  a  case  ? 
The  solicitor  could  only  act  upon  the  statement  of  the  person 
employed  to  serve  the  process :  and  here,  in  the  place  of  the 
old  process  served  with  its  strange  proceedings,  we  have  a 
person  of  undoubted  respectability  and  character,  who  may  be 
expected  to  employ  only  persons  on  whom  reliance  can  be 
placed.  In  this  case,  therefore,  as  in  the  other,  aa  it  appears 
to  me,  the  defendant  has  acted  for  a  solicitor,  and  in  the 
capacity  of  a  witnesa  It  was  not  disputed  that  if,  in  place 
cf  the  affidavit  being  produced,  the  person  employed  to  effect 
service  were  himself  to  state  at  chambers  what  had  occurred, 
there  could  be  no  pretence  for  saying  that  in  so  doing  he  was 
acting  as  a  solicitor.  I  think  that  the  defendant,  in  settling 
this  affidavit,  did  no  more  than  make  such  a  statement,  and  I 
cannot  think  that  any  additional  security  would  have  been 
afforded  by  his  having  had  the  assistance  of  a  solicitor  in  the 
preparation  of  the  affidavit.  No  single  case  has  been  referred 
to  in  which  an  affidavit  prepared  by  the  defendant  has  been 
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used  at  chambers  otherwise  than  by  or  on  behalf  of  a  solicitor, 
and  the  solicitor  who  makes  use  of  such  an  affidavit  is 
responsible  for  so  doing,  and  is  bound  to  satisfy  himself  before 
he  uses  it  that  the  statements  which  it  contains  are,  so  far  as 
he  knows,  true.  I  think,  therefore,  that  no  contempt  of  ccuii 
has  been  committed.  The  result  is,  that  the  motion  will  be 
dismissed  with  costs." — Iridi  Law  Times, 

• 

T?ie  Bar  and  the  People. — The  protest  against  "lawyers' 
rule,"  which  is  one  of  the  features  of  the  Farmers'  Alliance 
movement,  is  worthy  of  a  certain  amount  of  consideratioiL 
The  feeling  of  jealousy  against  the  bar  as  a  professional  sect 
has  come  to  the  surface  before  the  present  time.  Several 
years  ago  an  evening  newspaper  in  this  city,  now  defunct,  but 
which  then  had  a  good  circulation,  carried  on  a  crusade  for  a 
considerable  period  against  the  preponderating  influence  of 
lawyers  in  moulding  legislation.  Lawyers  have  always  largely 
outnumbered  members  of  any  other  calling  in  Congress  and 
the  State  assemblies.  It  was  charged  then,  as  it  is  now,  that 
they  use  their  official  station  primarily  to  advance  the  interest 
of  their  profession,  and  not  for  the  good  of  the  people  at  large. 

As  a  matter  of  fact,  there  never  has  been  much  real  basis 
for  criticism  of  this  kind.  In  his  chapter  on  "  The  Bar^ 
in  The  American  Commonwealth,  Mr.  Bryce  observes  that 
American  lawyers  "  soon  acquired  professional  habits  and  a 
corporate  spirit  similar  to  that  of  their  brethren  of  England.*' 
But  this  author  remarks  that  "  the  disposition  to  simplify  and 
popularise  law,  to  make  it  less  of  a  mystery,  and  bring  it 
more  within  the  reach  of  an  average  citizen,  which  is  strong 
in  modern  Europe,  is,  of  course,  still  stronger  in  a  colony,  and 
naturally  tended  in  America  to  lessen  the  corporate  exclusive- 
ness  of  the  legal  profession,  and  do  away  with  the  antiquated 
rules  which  had  ^t;overned  it  in  England."  The  direct  con- 
tract between  practitioners  of  all  grades  and  their  clients,  and 
the  absolute  dependence  of  the  lawyer  upon  the  approval  of 
his  clients,  or  of  his  constituents  if  he  be  a  legislator,  have 
prevented  the  growing  up  of  a  class  feeling  strong  enough  to 
be  of  substantial  benefit  to  the  profession,  either  financially 
or  socially.     Indeed,  the  complaint  is  often  made  even  by 
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laymen,  that  there  is  too  little  professional  feeling  in  this 
country.  American  lawyers  are  prone  to  employ  very  much 
the  same  methods  that  prevail  in  the  mercantile  world. 
Outside  of  the  largest  cities  they  advertise  in  newspapers, 
and  in  the  great  centres  their  competition  for  business  is 
sharp,  and  carried  on  with  very  little  sentiment  Lawyers  in 
Congress  and  the  legislatures  are  quite  as  eager  as  laymen  to 
catch  any  breath  of  public  sentiment  and  have  the  credit  of 
introducing  popular  measures.  It  would  be  a  great  benefit 
to  the  community  if  professional  conscience  or  pride  uniformly 
prevented  lawyers  from  advocating  demagogic  measures. 

A  proposition  that  legislation  should  be  seriously  attempted 
without  the  consent,  advice,  and  supervision  of  lawyers, 
would  be  akin  to  the  suggestion  that  the  Department  of 
Public  Health  be  managed  without  the  aid  of  physicians,  or 
that  public  surveys  be  made  by  men  ignorant  of  mathematics. 
John  Stuart  Mill  called  attention  to  the  "need  of  a  legis- 
lative commission,  as  a  permanent  part  of  the  constitution  of 
a  free  country,  consisting  of  a  small  number  of  highly-trained 
political  minds,  on  whom,  when  Parliament  has  determined 
that  a  law  shall  be  made,  the  task  of  making  it  should  be 
devolved  ;  Parliament  retaining  the  power  of  passing  or  reject- 
ing the  Bill  when  drawn  up,  but  not  of  altering  it  otherwise 
than  by  sending  proposed  amendments  to  be  dealt  with  by 
the  commissioa"  Very  much  the  function  proposed  for  such 
a  commission  is  now  discharged  in  Congress  and  all  our  legis- 
latures by  the  standing  committees,  and  in  the  framing  of  new 
laws  the  services  of  lawyers  are  absolutely  indispensable,  not 
only  to  secure  appropriate  phraseology,  but  to  bring  the  fresh 
provisions  into  harmonious  relations  with  the  existing  body 
of  jurisprudence.  The  fruits  of  any  session  of  a  legislature 
in  which  the  virtuous  and  inspired  farmer  had  been  left  to 
his  own  devices  would  constitute  valuable  contributions  to 
lAft  or  London  Pwnch, 

But  while  in  this  country  the  bar  is  actually  very  close  to 
the  people,  and  does  not  exert  as  strong  an  independent 
influence  as  often  would  be  desirable,  there  is  just  enough 
superficial  force  in  the  criticisms  of  the  ''  embattled  farmers  " 
to  make  one  or  two  suggestions  timely.  The  first  is  that 
while  the  law  has  largely  ceased  to  be  a  "  mystery  "  and  has 


432  THE  MONTH. 

been  brought  more  *'  within  the  reach  of  the  average  citizen " 
than  it  used  to  be,  the  further  popularisation  of  the  know- 
ledge of  legal  terminology  and  procedure  will  be  an  advantage 
both  to  the  people  and  the  profession.     There  is  still  on  the 
side  of  the  people  some  distrust  of  what  many  considered  an 
utterly  artificial  system,  whose  technical  terms  consist  of  bad 
English  and   worse  Latin.     It  does  not  do   much  good  to 
point  out  how  much  more  unintelligent  and  technical  plead- 
ings and  processes  formerly  were ;  to  the  avers^e  man  they 
seem  sufficiently  mystifying  at  present.     It  is  well,  therefore, 
for  members  of  the  bar  to  take  the  trouble  to  explain  on  all 
proper    occcasions  to   laymen,   in    colloquial    language,  the 
nature  and  bearing  of  legal  questions  which  arise  in  any  indi- 
vidual's experience,  or  which  attract  attention  in  the  pabHc 
prints.     Our  experience  has  been  that  laymen  are  uniformly 
interested  in  these  subjects,  and  are  grateful  for  informatiou 
that  enables  them  to  comprehend  a  controversy  in  the  courts. 
The  court  reports  which  are  now  appearing  in  the  EwfUng 
Post  cannot  be  too  highly  commended  on  this  score.     Thej 
are  not  made  up  of  sensational  and  quasi-criminal  cases,  as 
has   too  often  been   the  practice   of  newspapers  heretofore 
They  give  accounts  of  civil  cases  which  are  important  from  a 
business  point  of  view,  in  such  language  that  the  general 
reader  can  grasp  the  issues  on  the  merits.     Kews  of  this  char- 
acter has   a  highly  educational   value,  and   will  contribute 
materially  to  the  final  extinction  of  the  old  barrier  of  distrust 
between  the  bar  and  the  people. 

Our  second  suggestion  may  be  introduced  by  an  anecdote. 
A  gentleman,  upon  suddenly  entering  the  office  of  a  celebrated 
physician,  discovered  him  prancing  about  like  a  colt,  and 
otherwise  manifesting  intense  hilarity  and  exultation.  Upon 
inquiring  for  the  cause  of  such  an  exhibition  from  one  usually 

the  most  dignified  of  men,  the  doctor  shouted,  "  Mr.  

did  die  of  ossification  of  the  heart  **  The  learned  gentleman 
had  been  called  in  consultation  upon  a  case  that  baffled  many 
other  members  of  the  faculty.  He  had  diagnosed  the  disease 
as  above  stated,  and  all  his  associates  had  flatly  disagreed 
with  him.  He  had  just  received  word  that  the  autopsy  had 
borne  out  his  theory,  and  was  "  celebrating."  We  think  that 
sometimes  there  is  danger  that  members  of  the  Bar  will  look 
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upon  legal  controversies  too  much  from  what  may  be  termed 
the  pathological  standpoint,  forgetting  that  they  aim  to  be 
patriotic  citizens  as  well  as  acute  lawyers.  If  an  adroit 
rascal  succeeds  in  enriching  himself  at  others'  expense,  while 
keeping  technically  within  the  law,  it  is  natural  to  admire 
the  professional  cleverness  that  guided  him,  and  there  is  a 
tendency  to  overlook  all  objections  on  moral  grounds.  If  a 
man  deserving  to  go  to  State's  prison  escapes  through  a  defect 
in  the  law,  or  an  error  in  the  trial,  while  a  conscientious 
member  of  the  bar  should  always  desire  to  see  the  law 
administered  without  fear  or  favour,  yet  he  should  certainly 
join  other  good  citizens  in  their  regret  over  the  present  mis- 
carriage of  justice,  and  their  efforts  to  have  the  loophole  closed 
in  the  future. 

Outside  of,  and  in  addition  to,  the  formal  standards  of 
professional  ethics,  lawyers  should  see  to  it  that  their  private 
consciences  and  progressive  instincts  are  as  active  as  their 
neighbours'.  Jurisprudence  is,  and  probably  always  will  be,  a 
system  of  many  practical  imperfections,  and  nothing  would  do 
more  to  keep  the  bar  and  the  people  apart  than  a  general 
disposition  on  the  part  of  its  members  to  argue  that  whatever 
is,  is  right — Nev>  Tork  Law  Jmimal, 
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The  Administration  of  the  Fvilic  Health  Act  in  Counties,  By 
John  Skblton,  C.B.,  LL.D.,  Advocate,  Secretary  of  the 
Board  of  Supervision.  Edinburgh :  Blackwood  &  Sons. 
1891. 

The  fact  that  this  little  book  is  the  third  publication  which 
Hr.  Skelton  has  issued  on  the  subject  of  Public  Health  since 
the  passing  of  the  Local  Government  (Scotland)  Act,  1889,  is 
enough  to  show  the  impetus  given  to  sanitary  administration 
by  that  Act  It  is  satisfactory  to  learn  from  so  competent  an 
authority  that  the  new  arrangements  promise  to  work  well. 
The  policy  of  the  Act  clearly  was  to  secure  for  sanitary 
administration  the  services  of  men  of  the  highest  scientific 
skill  The  regulations  of  the  Secretary  for  Scotland,  and  of 
the  Board  of  Supervision,  contained  inthis  little  book,  un- 
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doubtedly  carry  out  that  policy,  and  one  cannot  have  much 
sympathy  with  local  authorities  who  do  not  loyally  second 
the  efforts  of  these  high  authorities.  The  matter  which  bolb 
most  largely  in  the  book  is  the  appointment  and  tenuie  of 
medical  officers  and  sanitary  inspectors ;  and  one  notices  the 
curious  anomaly  under  which  police  burghs  are  assessed  for 
the  salaries  of  the  county  sanitary  officials,  without  apparently 
receiving  any  benefit  from  them.  The  position  of  these 
county  officials  is  certainly  peculiar,  there  being  no  such 
appointments  contemplated  by  the  Public  Health  Act  But. 
by  attention  to  the  judicious  suggestions  of  the  Board  of 
Supervision,  local  authorities  will  doubtless  secure  that  all 
their  officials  shall  work  together  for  the  efficient  administia- 
tion  of  this  most  important  branch  of  county  business.  To  all 
who  are  concerned  or  interested  in  the  subject,  Mr.  Skelton's 
book  will  be  most  useful,  acquainting  us,  as  it  does,  with  the 
latest  developments  of  the  law  of  sanitary  administratioa 


Die  TierqvMcrei  in  der  Strafgesetzgdmng  des  Tn-  und  Aus- 
lande$,  historisch,  dogmatisch  und  kritisch  dargestellt,  nM 
Vorschldgen  zur  Abdnderung  des  Beichsrechts,  Von  Dr. 
Jur.  Robert  von  Hippel,  Privat-dozent  an  der  Univer- 
sitat  zu  Kiel.     Berlin  :  Otto  liebmann.    1891. 

In  the  work  under  notice.  Dr.  Von  Hippel  of  Kiel  gives  us  a 
very  exhaustive  treatise  on  the  subject  of  cruelty  to  animals, 
in  the  penal  law  not  only  of  Germany,  but  of  all  the  other 
civilised  States.  The  book  is  a  most  valuable  compendium  of 
the  legislation  on  the  subject.  The  first  part  of  the  work  is 
devoted  to  the  law  of  the  German  States.  In  the  second 
part  there  is  an  account  of  the  position  of  legislation  in 
England  (sic),  France,  Belgium,  Luxemburg,  Italy,  the  Nether- 
lands, Norway,  Sweden,  Denmark,  Finland,  Austria,  Bosaia, 
Switzerland,  Spain,  Portugal,  Servia,  Greece,  the  United 
States,  Canada,  South  America,  and  Australia;  and,  in  the 
Appendix,  the  British,  Swiss,  North  American,  and  Australian 
enactments  for  the  prevention  of  cruelty  to  animals  are  set 
out  at  length.  The  author  critically  examines  the  whole 
question,  which  is  one  raising  many  delicate  points,  and  he 
gives  suggestions  for  the  reform  of  the  existing  law. 
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June — July. 
(All  current  English  deeisiona  likely  to  throw  light  upon  any  point  of 
Scottish  law  orpraeticey  are  here  reported.) 

Trade  Name.  —  Name  of  Company — Use  of  proper  name  of 
Company  together  with  a  name  calculated  to  deceive. — This  was  a 
motion  by  the  Army  and  Navy  Co-operative  Society  Limited, 
generally  known  as  the  "  Army  and  Navy  Stores,"  and  having  its 
principal  place  of  business  in  London,  and  a  branch  establishment 
at  Bombay,  for  an  interim  injunction  to  restrain  the  Army  and 
Navy  and  Civil  Service  Co-operative  Society  of  India  Limited,  who 
carried  on  business  in  India,  from  carrying  on  their  business  so  as 
to  mislead  the  public  into  the  belief  that  they  were  dealing  with 
the  plaintiff  company.  The  defendants  sold  "  Army  and  Navy " 
claret  in  bottles,  of  which  the  labels  and  capsules  showed  the  full 
title  of  the  defendants,  but  the  corks  were  stamped  with  that  title, 
omitting  the  words  "and  Civil  Service."  Held  (by  Mr.  Justice 
Kekewich),  that  a  man  is  not  entitled,  by  placing  his  own  proper 
name  upon  his  goods,  so  that  it  may  be  seen  by  those  who  use 
them,  to  use  a  name  which  used  elsewhere  would  be  calculated  to 
deceive:  that  the  words  "Army  and  Navy"  being  the  distinctive 
words  of  the  plaintiff's  name,  there  was  reasonable  ground  for 
anticipating  confusion  of  the  defendants  with  the  plaintiffs,  and 
that  the  injunction  must  be  granted. — The  Army  and  Nary  Co- 
operative Society  Limited  v.  The  Army  and  Navy  and  Civil  Service 
Co-operative  Society  of  India  Limited^  High  Ct.,  Ch.  Div.,  5  June, 

Building  Society.  —  Borrowing  in  excess  of  limit  —  Agent — 
Personal  liability  of  directors— Building  Societies  Act  1874  (37  4'  38 
Vict,  c.  42). — By  the  certified  rules  of  a  building  society  money 
might  be  received  on  deposit  or  loan  up  to  a  prescribed  amount. 
With  the  knowledge  and  concurrence  of  the  (firectors,  advertise- 
ments were  issued  by  the  secretary  inviting  the  public  to  lend 
money  to  the  society.  The  money  advanced  to  the  society  was 
paid  to  the  secretary,  who  then  gave  an  acknowledgment  of  the 
payment,  with  an  intimation  that  a  formal  receipt  would  be  given 
at  a  later  date  signed  by  two  of  the  directors.  This  formal  receipt 
was  given  in  every  case  by  some  two  of  the  directors,  who  thereby 
acknowledged  the  receipt  of  the  money  on  behalf  of  the  society. 
The  secretary  in  many  cases  filled  up  the  amount  on  the  counterfoil 
of  the  receipt-book  as  considerably  less  than  the  amount  actually 
received,  though  the  receipt  itself  contained  the  right  amount. 
By  this  means  the  secretary  misappropriated  to  his  own  use  a  large 
amount  of  money,  and  upon  his  absconding  it  was  found  that  the 
society  had  borrowed  a  sum  considerably  in  excess  of  the  amount 
allowed  by  its  rules.  The  depositors  who  had  advanced  money  to 
the  society  after  it  had  exceeded  its  borrowing  powers  sought  to 
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make  the  directors  personally  liable.  Held  (by  Mr.  Justice  Mathew), 
that,  as  the  directors  were  cognisaiit  of  the  course  of  business 
pursued  by  the  secretary,  although  they  were  ignorant  of  the  frauds 
perpetrated  by  him,  and  as  they  held  him  out  to  the  public  as 
their  agent,  they  were  therefore  personally  liable  for  the  amounts 
advanced  to  the  society  in  excess  of  iu  borrowing  powers. — Grots 
and  Others  y.  Fisher  and  Others^  High  Ct.,  Q.  B.  Div.,  6  June. 

Abbitration.  —  Award — Ccsls — SubnUssian  b^ere  the  Ad— 
ArbUraiion  after  the  Act  —  Fewer  of  arbitrator  to  award  costs— 
ArbUration  Ad  1889  (52  &  63  Fid.  c.  49^  sees.  2,  25.— By  the 
Arbitration  Act  1889  (52  &  53  Vict,  c  49),  sec.  2,  ''A  submission, 
unless  a  contrary  intention  is  expressed  therein,  shall  be  deemed 
to  include  the  provisions  set  forth  in  the  first  schedule  to  this  Act, 
so  far  as  they  are  applicable  to  the  reference  under  the  submission.'* 
Provision  U)  of  the  schedule  is,  "  The  costs  of  the  reference  and 
award  shall  be  in  the  discretion  of  the  arbitrators  or  umpire  who 
may  direct  to,  and  by  whom,  and  in  what  manner  those  costs  or 
any  part  thereof  shall  be  paid."  Sec.  25  provides  that  "this  Act 
shall  not  affect  any  arbitration  pending  at  the  commencement  of 
this  Act^  but  shall  apply  to  any  arbitration  commenced  after  the 
commencement  of  this  Act  under  any  agreement  or  order  made 
before  the  commencement  of  this  Act"  An  arbitration  was  held, 
after  the  commencement  of  the  Act,  under  a  submission  entered 
into  before  the  commencement  of  the  Act.  The  submission  did 
not  give  the  arbitrators  any  power  to  award  costs,  but  costs  were 
awarded  to  the  successful  party.  Upon  a  motion  by  one  of  the 
parties  to  the  arbitration,  to  set  aside  or  refer  back  the  award  on 
the  ground  that  the  arbitrators  had  exceeded  their  jurisdiction  in 
awarding  costs  against  the  applicant,  the  Divisional  Court  held 
that  the  arbitrators  had  no  power  to  award  costs.  The  auccessfol 
party  in  the  arbitration  appealed.  Hdd  (by  the  Master  of  the 
ttoUs  and  Lords  Justices  Lopes  and  Kay),  that,  by  virtue  of  sec 
25,  the  provisions  of  sec.  2  and  all  the  provisions  of  the  fir^t 
schedule  applied  to  an  arbitration  commenced  after  the  Act  undfr 
a  submission  made  before  the  Act,  and  that  the  arbitrators  had 
power  to  award  costs. — Re  Arbitration  bdween  Williams  and  Stepnef^ 
Ct  of  App.,  8  June. 

Mandamus. — Officer  in  service  of  the  Crown — Secretary  of  StaJttfmf 
War — FUn^al  Warrant — This  was  an  application  by  Colonel  Edward 
Mitchell,  a  retired  lieutenant-colonel  of  the  Boyal  Engineers,  calling 
on  the  Secretary  of  State  for  War  to  show  cause  why  a  writ  of 
rMmda/mias  should  not  issue  commandiufic  him  to  consider  and 
determine,  under  the  terms  of  a  Royal  Warrant  issued  in  1884, 
what  was  a  just  equivalent  for  any  loss  the  applicant  might  have 
incurred  by  the  operation  of  any  Eoyal  Warrant  of  a  later  date 
than  July  4,  1872.  Colonel  Mitchell  entered  the  army  in  1855. 
Under  the  then  conditions  of  service  he  had  an  option  of  retiriiig 
on  a  pension  of  £600  per  annum  after  thirty  years'  service,  pro- 
vided  there  was  a  vacancy  and  he  had  become  a  colonel  or  majo^ 
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general.  He  also  bad  the  right  to  continue  to  serve  on  full  pay 
as  long  as  his  health  and  conduct  was  satisfactory,  till  he  reached 
the  rank  of  major-general  By  art.  80  of  the  Royal  Warrant  of 
1884,  a  lieutenant-colonel  in  the  Royal  Engineers  should  be  placed 
on  half-pay  after  five  years*  service.  By  art.  978,  "  An  oflScer  who 
held  rank  not  below  that  of  major  in  our  Royal  Engineers  on  the 
30th  September  1877,  and  who  shall  retire  from  our  army  after  hav- 
ing been  removed  from  the  regimental  position  of  lieutenant-colonel 
under  art  80,  shall  be  granted  such  an  addition  to  his  retired 
pay  ...  as  our  Secretary  of  State  shall  consider  a  just  equivalent 
with  reference  to  any  loss  such  officer  may  have  incurred  by  the 
operation  of  any  of  our  warrants  of  a  later  date  than  July  4, 1872." 
Colonel  Mitchell  retired,  and  was  granted  in  addition  to  his  retired 
pay  a  sum  of  £150  per  annum  compensation  for  loss,  but  this  sum 
he  alleged  was  not  "a  just  equivalent"  which  the  Secretary  of 
State  was  bound  to  fix.  The  Secretary  of  State  refused  to  enter- 
tain the  matter  further,  and  a  rule  for  a  mandamus  was  obtained. 
Hdd  (by  the  Mastpr  of  the  Rolls  and  Lord  Justice  Kay),  that  the 
rule  must  be  discharged ;  the  Secretary  of  State'R  only  duty  was 
to  the  Crown,  and  he  had  none  towards  the  applicant.  Decision 
of  the  Queen's  Bench  Division  affirmed. — Beg,  v.  Her  Majesty's 
Secretary  of  State  for  War,  Ct.  of  App.,  9  June. 

Shipping. — Classification  hy  Lloyds — Right  of  purchaser  to  an  action 
against  Lloyds. — The  defendants  are  the  chairman  and  committee  of 
Lloyds*  Register,  and  are  the  executive  body  of  certain  persons 
associated  together  as  a  society  for  the  purpose  of  obtaining  an 
accurate  classification  of  the  shipping  of  the  United  Kingdom,  and 
for  that  purpose  the  committee  by  their  surveyors  survey  and 
superintend  the  construction  and  building  of  ships  of  all  descrip- 
tions, and  have  reports  made  to  them  by  such  surveyors,  and  enter 
such  ships  in  their  registers  in  accordance  with  such  reports,  and 
issue  certificates  of  character  of  such  ships  signed  by  the  chairman 
of  the  committee  of  classification  and  countersigned  by  the  secretary 
of  the  general  committee,  for  which  surveys  and  cei*tificates  the 
committee  make  charges  to  the  owners  of  the  ships.  In  the  month 
of  September  1889,  the  plaintiff,  as  he  set  out  in  his  statement  of 
claim,  purchased  the  yacht  from  the  then  owner,  and  he  alleged 
that  he  was  induced  to  make  this  purchase  by  a  certificate  issued 
by  the  committee,  which  represented  that  the  yacht  was  classed  and 
entered  in  the  yacht  register  with  the  character  A  1  for  eleven 
years,  and  had  been  built  under  special  survey,  and  that  she  was 
built  of  ten  and  twelve  years'  materials.  The  plaintiff  alleged  that 
the  yacht  was  far  inferior  to  what  the  certificate  described,  and 
that  he  had  given  a  much  higher  price  for  the  yacht  than  he  would 
have  done  if  the  certificate  had  properly  described  the  yacht.     The 

Siestion  of  law  raised  was  whether,  assuming  the  facts  alleged  by 
e  plaintiff  in  his  statement  of  claim  to  be  all  true,  there  was  any 
cause  of  action  disclosed  therein ;  that  is,  whether  the  plaintiff, 
who  had  purchased  the  yacht  from  the  owner  for  whom  the  survey 
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had  been  made,  had  any  right  of  action  against  the  defendants  for 
au  improper  or  n^ligent  sorvej,  made  not  for  him  but  for  the  owner 
from  whom  he  purchased.  Hdd  (bj  Mr.  Justice  Demnan  and 
Mr.  Justice  Wills),  on  principle  and  on  the  authority  of  the  case  of 
BraginUm  y.  Chapman  and  Others  (Trustees  of  Lloyds'  Register), 
reported  in  the  Shipping  Gazette,  June  1,  1878,  that  the  defendants 
haid  committed  no  breach  of  duty  as  against  the  plaintiff  for  which 
an  action  would  ]ie.—Thiodon  v.  Tindail  and  Others,  High  Ct,Q.  B. 
Div.,  9  June. 

Trustee. — Encumbrances  on  trust  fund  hij  cestui  que  trust — Duty  of 
trustee  to  girt  information  —  Honest  mistake  of  trustee  —  lAabUit^.— 
An  inquiry  was  made  of  one  of  several  trustees  asking  what  fands 
the  cestui  qat  trust  was  interested  in,  and  whether  the  trustees  held 
or  knew  of  any  mortage  on  the  life  interest  of  the  cestui  que  trust 
therein.  The  trustee  replied  that  he  held  no  mortgage,  but  the 
life  interest  was  charged  with  the  payment  of  a  certain  sum  for 
interest  on  money  advanced  to  the  cesttu  que  trust,  and  with  cert;iin 
sums  for  premiums  on  policies  on  his  life  which  were  mortgaged 
to  the  trustees.  At  that  time  several  charges  on  the  life  interest  of 
the  cestui  que  trust  existed,  six  of  which  were  recited  in  the  deed  by 
which  the  defendant  was  appointed  trustee,  though  he  did  not 
remember  them  at  the  date  of  his  reply.  The  cestui  que  trust  then 
mortgaged  his  life  interest  to  the  plaintiff,  but  the  mortgage  after- 
wards proved  valueless  in  consequence  of  the  number  of  prior 
charges,  and  the  plaintiff  then  brought  this  action  to  compel  the 
defendant  to  indemnify  him.  Held  (by  Lords  Justices  Lindley, 
Bowen,  and  KayX  that  it  was  not  a  case  of  warranty,  the  plaintif 
and  defendant  not  being  contracting  parties;  that  there  was  no 
fraud  or  breach  of  duty  on  the  part  of  the  defendant ;  that  there 
was  nothing  in  the  defendant's  letters  which  entitled  the  plaintiff 
to  relief  on  the  ground  of  estoppel,  and  therefore  it  would  be  incon- 
sistent with  Derry  v.  Peek  (14  App.  Cas.  337)  to  grant  the  plaintiff 
any  relief. — Low  v.  Boucene,  Ct.  of  App.,  1 1  June. 

Life  Insurance. — x\V>  insurable  interest — Fraud  by  agent  of  roiu- 
paay, — An  action  was  brought  to  recover  back  from  the  defendants 
premiums  (laid  by  the  plaintiff  to  them  upon  certain  policies  of  life 
insurance,  which  the  plaintiff  said  he  was  induced  to  enter  into  bv 
the  fraudulent  representations  of  agents  of  the  company.  He  aUege<i 
that  he  was  induced  by  the  fraudulent  representations  of  an  agent 
of  the  company  to  take  out  a  policy  of  insurance  on  the  life  of  a 
person  in  whom  he  had  no  insurable  interest,  and  his  case  was  that 
in  1888  an  agent  of  the  company  asked  the  plaintiff  to  insure  him- 
.self  or  wife,  and  then  said,  "  Have  you  not  an  old  uncle  1  *'  The 
plaintiff  replied  that  he  had ;  then  the  agent  said,  "  We  will  take 
him ;  you  can  insure  him  and  have  *  covering  policies '  when  you 
approach  the  completion  of  your  premiums."  The  plaintiff  assented, 
and  took  out  one  policy  of  £12  at  2&  a  week.  In  1889  the  plaintiff 
took  out  a  second  policy  for  £10  at  2s.  a  week,  and  in  the  same  year 

took  out  a  third  policy  for  £5  at  Is.  a  week,  and  he  paid  all  the 
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premiams  on  these  policies.  The  company  then  refused  to  grant 
any  further  policy.  The  plaintiff  stated  in  his  evidence  that  the 
agent  told  him,  *'  You  will  always  keep  your  money  by  adding  fresh 
policies."  Altogether  the  plaintiff  had  paid  in  these  premiums 
£27,  Us.  In  January  last,  when  the  last  premium  was  paid,  the 
plaintiff  applied  for  a  further  policy,  but  they  refused  to  grant  any 
more,  though  they  had  given  him  notice  that  if  he  did  not  pay  the 
premiums  he  would  lose  the  policies.  The  plaintiff's  uncle  had  not 
asked  the  plaintiff  to  insure  his  life,  and  the  plaintiff  himself  paid 
the  premiums.  The  defendants  relied  upon  the  fact  that  the  agent 
had  exceeded  his  authority,  and  that  the  plaintiff  was  aware  of  it. 
The  county  court  judge  gave  judgment  for  the  plaintiff  for  the  whole 
amount  claimed.  It  was  now  contended  on  behalf  of  the  company 
that  the  agent  had  no  authority,  and  that  the  contracts  were  illegal, 
and  that  therefore  the  plaintiff  could  not  recover.  Held  (by  Mr. 
Justice  Cave  and  Mr.  Justice  Charles),  that  there  was  a  fraud  by 
the  agent  of  the  company,  and  that  by  means  of  that  fraud  the 
money  had  come  into  the  possession  of  the  company,  and  that  they 
were  bound  to  refund  it. — Brook  v.  The  Refuge  Assurance  Company^ 
High  Ct.,  Q.  B.  Div.,  11  June. 

Will. — Consirudum — *^Our*^  children. — ^Testator,  who  died  in 
1884,  by  his  will,  made  in  1872,  gave  all  his  property  "  to  my  wife 
for  life,  and  after  our  death  amongst  oiir  children."  The  will  was 
written  on  a  lithographed  common  form,  and  "  our  "  was  substituted 
by  the  testator  for  "  my,"  which  latter  word  originally  stood  in  the 
form  before  "  children."  The  testator,  a  bachelor,  had  married,  in 
1869,  a  widow,  with  children  who  survived  the  testator,  and  albo 
survived  their  mother,  who  died  intestate  in  1889.  There  were  no 
children  of  the  marriage.  The  children  of  the  wife  claimed  the 
testator's  property,  which  consisted  of  personal  estate,  as  against 
nephews  and  nieces,  the  next  of  kin.  Held  (by  Mr.  Justice  Chitty), 
that  the  gift  was  to  the  testator's  children  by  his  wife ;  and,  as  there 
were  none,  the  gift  failed. — Re  Bayriham;  Hart  v.  Mackenzie^  High 
Ct.,  Ch.  Div.,  11  June. 

CoBiPANY. — Winding-up — Balance  order — Actunh  for  debt—Cmn- 
m^  Ad,  1862  (25  ^  26  Vid,  c.  89),  sees.  101,  102,  106,  120.— In 
March  1889,  F.  was  settled  upon  the  list  of  contributories  of  the 
company  in  respect  of  200  shares.  On  the  7th  May  1889  a  balance 
order  was  made  against  F.  for  £884,  86.  Id.,  in  respect  of  money 
due  on  allotment  and  calls.  The  calls  were  made  before  the  date 
of  the  winding-up  order.  This  order  could  not  be  served  upon  F., 
because  he  was  out  of  the  jurisdiction.  The  liquidator  then  obtained 
leave  to  issue  a  writ,  and  a  specially  indorsed  writ  was  issued  on 
the  29th  September  1890  for  the  amount,  and  leave  was  given  to 
serve  the  writ  on  F.  out  of  the  jurisdiction.  A  sum  of  £965,  14s. 
was  paid  into  Court  by  F.,  and  he  obtained  leave  to  defend.  The 
defence  was  that  the  allotment  and  calls  were  invalid,  because  the 
directors  were  not  duly  appointed  or  qualified,  and  alternatively 
the  company  were  not  entitled  to  sue  on  a  balance  order ;  and  the 
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defendant  Gounter-claimed  to  have  his  name  erased  from  the  list  of 
contributories.  The  pkintiff,  in  reply,  pleaded  delay  and  aoqnitt- 
cence ;  it  was  also  contended  on  his  behalf  that  the  action  was  not 
an  action  to  enforce  a  balance,  but  an  action  to  recover  a  debL 
Held  (by  Lords  Justices  Lindley,  Bowen,  and  Fry),  that  the  bilance 
order  had  not  operated  as  a  merger  of  the  debt,  and  was  not  a  bar 
to  the  action ;  held  also,  that,  on  the  merits,  the  defendant  was 
rightly  placed  on  the  list  of  contributories. — fFeshnordamd  Green 
and  Blue  Slate  Company  v.  Fielden,  Gt.  of  App.,  12  June. 

Licensing  Acts. — New   tenant — Bight  to  apply  for  renewal  nf 
licence — Grant  of  licence  until  next  10/A  October — Second  appUcaOon-^ 
Jurisdiction  of  justices — Licensing  Act,  1828  (9  Geo,  IK  c.  61),  sec  14. 
—The  Licensing  Act,  1828  (9  Geo.  IV.  a  61),  sec,  14,  provides  that, 
"  If  any  person  so  licensed,  or  the  heirs,  executors,  administrators, 
or  assigns  of  any  person  so  licensed,  shall  remove  from  or  yield  np 
the  possession  of  the  bouse  specified  in  the  licence ;  or  if  the  occupier 
of  any  such  house,  being  about  to  quit  the  same,  shall  have  wilfallj 
omitted  or  shall  have  neglected  to  apply  at  the  general  annual 
licensing  meeting,  or  at  any  adjournment  thereof,  for  a  Ucence  to 
continue  to  sell  excisable  liquors  by  retail  to  be  drunk  or  consom^ 
in  such  house,  it  shall  be  lawful  for  the  justices  assembled  as  afore- 
said at  a  special  session  holden  under  the  authority  of  this  Act,  to 
grant  ...  to  any  new  tenant  of  any  house  having  so  become 
unoccupied  ...  a  licence  to  sell  excisable  Uquors  by  retail  to  be 
drunk  or  consumed  therein,  provided  always  that  every  such  licence 
shall  continue  in  force  only  from  the  day  on  which  it  shall  be 
granted  until  the  10th  day  of  October  then  next  ensuing."    J.,  who 
was  the  duly  licensed  tenant  of  a  certain  beerhouse,  and  was  about 
to  give  up  possession  of  the  premises,  did  not  apply  for  a  renewal 
of  his  licence  at  the  general  annual  licensing  meeting,  which  wa& 
held  on  the  30th  August  1890.     On  the  2nd  September  J.  gave  up 
possession,  and  E.  entered  into  occupation  of  the  house  as  tenant 
On  the  27th  September  R  applied  at  a  special  session  for  a  grant 
to  him  under  the  above  section  14,  as  the  new  tenant  of  the  house, 
of  a  licence  until  the  ensuing  10th  October,  which  was  granted 
On  the  same  day,  the  27th  September,  an  adjourned  general  anno^ 
licensing  meeting  was  held,  at  which  £.  did  not  apply  for  a  renewal 
of  the  licence  from  the  next  10th  October.    On  the  3rd  January 
1891  K.  applied  at  special  sessions  for  a  grant,  under  the  same  sec- 
tion 14,  of  a  second  licence  until  the  10th  October  1891.    The 
justices  refused  the  application  on  the  ground  that  R  was  not  then 
a  '*new  tenant''  within  the  meaning  of  the  section,  and  tiiatthej 
had  no  jurisdiction.     K.  then  obtained  a  role  nisi  for  a  mandamus 
to  the  justices  to  hear  and  determine  Us  application,  which  was 
subsequently,  after  argiimont,  discharged  by  a  divisional  court    The 
applicant  appealed.     Held  (by  Lords  Justices  Lopes  and  Kay),  that 
inasmuch  as  R.  might  have  applied  at  the  adjourned  general  annual 
licensing  meeting  on  the  27th  September  for  a  renewal  of  the  Ucence 
om  the  10th  October,  but  had  neglected  to  do  so,  he  could  not 
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apply  after  the  10th  October  for  a  second  grant  to  himself  as  a  new 
tenant  of  a  licence  until  the  10th  October  1891. — Reg,  v.  Poicelland 
Others,  Justices  of  Swansea,  Ct.  of  App.,  12  June. 

Company. —  Winding-up  petition  —  Resolution  for  voluntary  wind- 
ing-up—  Second  petition  —  Credit&i'^s  right  to  compulsory  tcinding-vp 
— Companies  Ad^  1862,  sec,  145 — Companies  {Winding-up)  Act,  1890, 
sees.  8,  9. — On  the  18th  April  1891,  H.,  a  judgment  creditor,  pre- 
sented a  petition  to  wind  up  a  company.  On  the  1st  May  the 
company  passed  a  resolution  to  wind  up  voluntarily,  which  was  duly 
confirmed  on  the  20th  May.  On  the  28th  May,  K.,  another  creditor, 
presented  another  petition,  alleging  that  there  were  many  transac- 
tions in  the  history  of  the  company  which  specially  needed  investi- 
gation, and  claimed  a  compulsory  order.  He  also  alleged  that  the 
first  petition  was  collusive.  At  the  hearing  H.  consented  to  accept 
a  supervision  order.  A  number  of  creditors  appeared,  but  they 
were  about  equally  divided  between  opposition  and  support  of  the 
compulsory  order.  A  large  majority  of  shareholders  opposed  a 
compulsory  order.  It  was  urged  at  the  hearing  that  the  better 
means  of  investigating  any  fraudulent  transactions  relating  to  the 
company  which  are  given  in  case  of  a  compulsory  winding-up, 
afforded  grounds  for  making  a  compulsory  order  which  did  not 
exist  before  the  Act.  Held  (by  Mr.  Justice  North),  that  there  was 
nothing  in  the  Act  of  1 890  to  relieve  a  creditor  who  desired  a  com- 
pulsory order  from  the  burden  of  showing,  as  required  by  sec.  145 
of  the  Companies  Act,  1862,  that  his  rights  would  be  prejudiced  by 
a  voluntary  winding-up.  K.  had  not  done  this,  and  there  was 
no  reason  for  ignoring  the  wishes  of  the  majority  of  shareholders. 
K.'s  petition  must  be  dismissed  with  costs.  A  supervision  order 
was  made  on  H.'s  petition. — Re  Russell,  Gardner,  ti'  Co,,  High  Ct., 
Ch.  Div.,  13  June. 

Company. — Contributory — Director — Qualification  shares — Allot- 
neni — Notice — Reasonable  time  within  which  to  qualify, — A  summons 
vas  taken  out  by  I.,  asking  that  his  name  might  be  removed  from 
the  list  of  contributories  of  a  compaTiy  in  respect  of  forty  £5  shares 
on  which  nothing  had  been  paid.  The  company  was  registered  on 
the  22nd  October  1888.  On  the  25th  October  1888, 1,  was  appointed 
one  of  the  directors  of  the  company.  The  articles  of  association 
provided  that  each  director  should  hold  at  least  forty  shares  in  the 
company.  By  the  minutes  of  a  directors'  meeting  for  the  25th 
October  1888,  at  which  I.  was  not  present,  it  appeared  that  forty 
shares  were  allotted  to  I.  His  name  was  placed  on  the  register  of 
shareholders  in  respect  of  those  shares  before  he  acted  as  director. 
I.  never  applied  for  any  shares,  and  stated  that  he  did  not  know 
till  the  company  was  wound  up  that  any  shares  had  been  allotted 
to  him,  or  that  his  name  had  been  placed  on  the  register  of  share- 
holders in  respect  of  the  shares  allotted  to  him.  He  first  acted  as 
director  by  attending  a  meeting  on  the  24th  November  1888,  when  he 
w'as  elected  as  chairman.  He  presided  at  subsequent  meetings  of  the 
directors,  one  of  which  was  on  the  16th  January  1889,  and  another 
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on  the  18th  January  1889.  He  acquired  forty  fully  paid-up  shares 
on  the  19th  January  1889,  which  were  duly  transferred  to  him  auJ 
registered  in  his  name.  On  the  28th  January  1889  he  retired  from 
the  board  of  directors.  A  petition  was  presented  in  January  1890, 
and  the  company  was  ordered  to  be  wound  up.  I.  was  then  placed 
U])on  the  list  of  contributories  in  respect  of  the  forty  shares  originally 
allotted  to  him.  It  was  decided  by  Mr.  Justice  North  that  the 
reasonable  time  for  acquiring  qualification  shares  expired  so  soon 
as  a  director  had  acted ;  and  that  I.,  having  no  other  shares  than 
the  unpaid  shares  at  the  time  he  first  acted  as  director,  and  his 
name  being  on  the  register  with  respect  to  those  shares,  had  notice 
of  his  being  on  the  register  so  as  to  bind  him  to  have  agreed  to 
take  the  shares.  Accordingly  his  Lordship  refused  to  order  l.s 
name  to  be  removed  from  the  list  of  contributoiies  in  respect  of  the 
forty  shares  which  had  been  allotted  to  him  on  the  25th  October 
1888.  Held  (by  Lords  Justices  Lindley,  Bowen,  and  Fry),  without 
deciding  that  the  mere  circumstance  that  shares  were  standing  in 
the  name  of  a  director  was  notice  to  him  of  the  fact  that  shares  had 
been  allotted  to  him,  the  Court  would  for  the  present  purpo?^ 
assume  that  L  did  not  know  that  the  shares  were  standing  in  hi^ 
name,  but  that  he  must  be  taken  to  have  known  that  it  was  his 
duty  to  qualify  by  acquiring  forty  shares  as  required  by  the  articles 
of  association ;  that  1.  was  bound  to  qualify  within  a  reasonable 
time,  and  that  if  a  reasonable  time  had  not  actually  elapsed  by  the 
24th  November  1888,  then  it  certainly  had  before  the  meetings  in 
January  1889;  therefore  that  L  was  not  entitled  to  have  the 
register  rectified,  and  his  name  struck  ofi*  the  list  of  contributories. 
— Re  The  Pvrtugupse  Consolidated  Copper  Mines^  Limited;  Ex  parte 
Iiichiquin^  Ct.  of  A  pp.,  15  June. 

Companies  Acts. — Reyiairatlon — Partnership  of  seven  persons- 
Partnership  formed  for  winding-up  old  partner^ip — Right  to  regii^irr 
such  partnership — Mandamus — Companies  Ad,  1862  (25  4*  26  Hcl. 
c.  89),  sees.  6,  180. — Rule  for  a  mandamus  to  the  Registrar  of  Joint- 
Stock  Companies  to  compel  him  to  register  a  certain  company,  vhich 
he  refused  to  register  as  not  being  a  joint-stock  company  within  tlie 
meaning  of  tb-)  Companies  Act,  1862.  The  surviving  partner  in  the 
old-established  firm  of  W.  H.  Allen  &  Co.  desired  to  form  the  firm 
into  a  limited  company,  and  with  that  object  he  and  six  others 
executed  a  deed  for  that  purpose,  and  became,  in  fact,  a  partnership 
consisting  of  seven  members,  the  object  of  this  partnership  being  to 
wind  up  the  affairs  of  the  firm  of  W.  H.  Allen  &  Co.  This  partner- 
ship then  applied  to  the  Registrar  of  Joint-Stock  Companies  to 
register  them,  but  the  registrar  refused  to  register  the  partnership, 
on  the  ground  that  it  was  not  a  company  within  the  meaning  of  the 
Companies  Act,  not  having  a  capital  divided  into  shares.  This 
decision  of  the  registrar  was  taken  at  the  instance  of  the  Board  of 
Trade,  who  had  given  instructions  that  these  partnerships  ought 
not  to  be  registered,  as  not  coming  within  the  scope  of  the  Com- 
panie^i  Acts.     This  rule  for  a  mandamus  was  then  obtained  to  compel 


ENGLISH  DECISIONS.  443 

the  registration  of  the  partnership  as  a  company.  Sec.  6  of  the 
Companies  Act,  1862,  provides  that  **any  seven  or  more  persons 
associated  for  any  lawful  purpose  may,  by  subscribing  their  names 
to  a  memorandum  of  association,  and  otherwise  complying  with  the 
requisitions  of  tliis  Act  in  respect  of  registration,  form  an  incor- 
porated company,  with  or  without  limited  liability."  Sec.  18  pro- 
vides that  "...  any  company  hereafter  formed  in  pursuance  of 
any  Act  of  Parliament  other  than  this  Act  or  of  letters  patent,  .  .  . 
or  being  otherwise  duly  constituted  by  law,  and  consisting  of  seven 
or  more  members,  may  at  any  lime  hereafter  register  itself  under 
this  Act  as  an  unlimited  company,  or  a  company  limited  by  shares, 
or  a  company  limited  by  guarantee,  and  no  such  registration  shall 
be  invalid  by  reason  that  it  has  taken  place  with  a  view  to  the  com- 
pany being  wound-up."  It  was  contended  against  this  rule  that 
such  a  partnership  was  not  a  company,  that  it  was  not  a  company 
"  duly  constituted  by  law ''  within  the  meaning  of  sec.  180,  and  that 
this  partnership  was  not  a  bona  fide  partnership,  but  that  its  object 
was  merely  the  winding-up  of  the  firm  of  W.  H  Allen  &  Co.  Cur, 
adv,  vulL  Held  (by  Mr.  Justice  Cave  and  Mr.  Justice  Charles),  that 
all  the  objections  urged  against  the  registration  of  this  partnership 
fail,  and  that  the  partnership  i^i  entitled  to  be  registered  as  a  com- 
pany under  the  Act. — tieg,  v.  The  Registrar  of  Joint-iStock  Companies, 
High  Ct.,  Q.  B.  Div.,  17  June. 

Companies. — Rectification  of  register — Winding-up  order  by  Court 
— PuTchnse  of  share-i  after  older — Right  of  purcliaser  if  shares  to  be 
inserted  on  register  as  a  member — Companies  Ad,  1862  (25  <$•  26  Vict, 
c.  89),  sec,  35. — This  was  an  appeal  from  Darlington  County  Court, 
which  had  refused  an  application  for  an  order  directing  the 
liquidator  of  the  Onward  Building  Society  to  place  on  the  register 
of  members  the  name  of  the  appellant,  Mr.  Broa»l.  The  society  had 
l)een  ordered  to  be  wound  up  compul;5orily,  and  the  question  was, 
whether  the  appellant  Broad,  who  had  purchased  shares  after  the 
date  of  the  winding-up  order,  was  entitled,  under  sec.  35  of  the 
Companies  Act,  1862,  to  have  his  name  substituted  in  the  register 
for  that  of  his  vendor.  The  society  had  been  unable  to  fultil  its 
engagements,  and  an  order  had  bt* en  made  by  the  Court  for  its  com- 
pulsory winding  up,  but  the  assets  turned  out  to  be  more  than  suffi- 
cient to  met't  all  liabilities,  and  it  appeared  that  a  considerable 
surplus  woidd  remain  for  distribution  among  the  members.  Under 
these  circumstances  the  appellant  applied  to  the  County  Couit  to 
have  his  name  registered  as  owner  of  the  shares  in  the  place  of  his 
vendor.  The  question  now  was,  whether  this  alteration  could  be 
made  in  the  register  in  respect  of  shares  bought  after  the  date  of 
the  winding-up  order.  Sec.  35  of  the  Act  provides  that,  if  the  name 
of  any  person  is,  without  sufficient  cause,  entered  in  or  omitted  from 
the  list  of  members,  that  person  may  apply  for  an  onler  of  the 
Court  that  the  register  may  be  rectified,  and  the  Court  may  make 
an  order  for  the  rectification  of  the  register  accordingly,  and  may 
decide  any  question  necessary  for  the  rectification  of  the  register. 
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Sec.  87  provides  that,  when  a  winding-np  order  has  been  made,  no 
suit,  action,  or  other  proceeding  shall  be  proceeded  with  or  com- 
menced against  the  company,  except  with  the  leave  of  the  Court. 
The  learned  judge  held  that  he  had  no  jurisdiction  to  make  the 
order  under  sec.  35,  and  the  applicant  appealed.  For  the  appel- 
lant it  was  contended  that  the  statute  did  not  prohibit  dealing 
in  shares  after  the  order  had  been  made  by  the  Court,  and  that, 
under  sec.  35,  the  purchaser  of  shares  after  the  winding-op  order 
was  entitled  as  of  right  to  have  the  register  rectified,  and  his  name 
inserted  in  the  list  of  members.  For  the  respondent  (the  liquidator 
of  the  company)  it  was  contended  that  the  intention  of  the  statute 
was  clear,  that,  after  the  order  for  winding  up  by  the  Court  had  been 
made,  the  provisions  of  sec.  35  did  not  enable  a  member  to  alter  his 
status  as  a  contributory.  Held  (by  the  Lord  Chief-Justice  and  Mr. 
Justice  Mathew),  that  the  appellant,  having  purchased  his  shares 
after  the  date  of  the  winding-up  order,  was  not  entitled  to  have  bis 
name  registered  in  respect  thereof,  there  being  no  power  under  the 
35th  section  to  make  this  rectification. — Re  The  Onmofd  Building 
Societff,  High  Ct.,  Q.  B.  Div.,  22  June. 

Will — Administration — Specific  legacy — Gift  of  residue  of  real  and 
personal  estate — Trustees  of  residue  also  executors — Bighi  of  trustees  to 
deduct  statute-barred  debt  from  share  of  residue. — A  testator  appointed 
his  wife  and  son  trustees  and  executors  of  his  will,  and  after  mak- 
ing various  specific  bequests  to  four  of  his  sons,  H.,  W.,  J.,  and  G., 
devised  and  bequeathed  all  his  residuary  real  and  personal  estate  to 
his  trustees  upon  trust  to  sell  and  convert  the  same  into  money,  and 
out  of  the  proceeds  to  pay  the  testator's  debts  and  funeral  and  testa- 
mentary expenses,  and  the  pecuniary  legacies,  and  to  hold  the  net 
proceeds  as  to  three-sevenths  thereof  upon  certain  trusts  for  his 
son  E.  and  his  two  daughters  and  their  issup,  and  to  pay  the  re- 
maining four-sevenths  to  the  testator's  sons,  H.,  W.,  J.,  and  G.,  in 
equal  shares  as  tenants  in  common.  At  the  date  of  the  testator's 
death,  E.,  H.,  W.,  and  J.  were  indebted  to  him  in  various  sums,  for 
which  he  held  their  I  0  U's ;  these  debts  had,  however,  become 
barred  by  the  Statute  of  Limitations.  The  trustees  claimed  the 
right  of  deducting  from  the  specific  legacies  and  devises  to  these 
sons,  and  also  from  their  respective  shares  in  the  residue,  tlie 
amounts  which  were  so  due  from  them  to  the  estate.  The  residue 
consisted  both  of  realty  and  personality.  Udd  (hy  Mr.  Justice 
Kekewich),  that  the  trustees  were  not  entitled  to  deduct  the  statute- 
barred  debts  from  the  specific  legacies  and  devises;  that  in  the 
division  of  the  residue  the  debt  due  from  any  beneficiary  must,  for 
the  purposes  of  computation,  be  included  in  the  residue,  andtreatt-d 
as  part  of  the  share  of  residue  going  to  such  beneficiary. — Re  Ahr- 
man  ;  Akerman  v.  Akemian^  HJg^  Ct.,  Ch.  Div.,  2  July. 

Copyright.— /n/^na/tono/  Copijright  Act,  1886  (49  4*  50  Vui. 
e,  33),  sec,  6 — f Fork  produ>ced  abroad — Not  registered  in  this  cowitrv— 
Puhlication  in  this  cmintrrf — Rights  or  interests  of  pfthlisher, — Th(* 
appellant,  Ma  yen  r,  a  French  composer,  wrote  a  muncal  composition 
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which  was  first  produced  by  him  in  Paris  in  November  1877,  but 
he  took  no  steps  to  acquire  the  copyright  of  the  piece  in  this  country. 
In  March  1887  the  respondent  purchased  the  score  of  the  music 
from  a  publisher  in  England,  and  shortly  afterwards  had  it  per- 
formed by  his  band.  By  the  International  Copyright  Act,  1886,  a 
foreign  author  can  acquire  in  this  country  the  same  rights  and 
remedies  as  an  author  in  this  country,  as  soon  as  an  Order  in  Coun- 
cil applies  the  Act  to  the  country  of  the  author,  "  provided  that 
where  any  person  before  the  date  of  the  publication  of  an  Order  in 
Council  lawfully  produced  any  work  in  the  United  Kingdom, 
nothing  in  this  section  shall  diminish  or  prejudice  any  rights  or 
interests  arising  from  or  in  connection  with  such  production  which 
are  subsisting  and  valuable  at  the  said  date.''  An  Order  in  Council 
applied  the  above  to  France  on  the  6th  December  1887.  Held  (by 
Lords  Justices  Lindley,  Fry,  and  Lopes),  that  the  respondent  had 
an  interest  arising  from  or  in  connection  with  the  production  of  the 
piece  which  was  subsisting  and  valuable  at  the  date  of  the  Order  in 
Council. — Moul  &  Mayeur  v.  Groenings,  Ct.  of  App.,  3  July. 

Shipping.  — Charter-party — Demurrage — Strike — Lay  days — Cargo 
to  be  received  as  fast  as  vessel  can  deliver,  not  less  than  100  standards 
a  day, — The  plaintiffs  shipped  a  cargo  of  timber  on  board  the 
defendants'  steamship  under  a  charter-party  for  the  carriage  of  the 
cargo  from  Quebec  to  London.  By  clause  7  the  ship  was  to  deliver 
her  cargo  afloat  in  London,  but  no  time  was  fixed  for  delivery. 
Clause  13  was  as  follows :  "  Cargo  to  be  furnished  and  received  by 
ship  at  port  of  loading  as  fast  as  vessel  can  receive  in  ordinary  work- 
ing hours,  and  to  be  received  from  alongside  ship  at  port  of  dis- 
charge, as  customary,  as  fast  as  steamer  can  deliver  in  ordinary 
working  hours,  Sundays  always  excepted  loading  or  discharging. 
Not  less  than  100  standards  a  day  loading  or  discharging,  and  ten 
days  on  demurrage  over  and  above  the  said  laying  days  at  £70  per 
day."  A  standard  was  165  cubic  feet  of  timber.  Tlie  vessel 
arrived  at  the  docks  on  the  19th  August  1889,  and  was  ready  to 
discharge  on  the  20th.  The  plaintifis  alleged  that  barges  engaged 
on  their  behalf  were  ahrngside  the  vessel  ready  to  take  delivery, 
that  being  the  extent  of  the  merchant's  duty,  it  being  the  duty  of 
the  ship  to  put  the  timber  over  the  side  into  the  lighters  or  rafts 
and  stow  it ;  but  that  the  ship  did  not  fulfil  this  duty.  By  the 
custom  of  the  port  of  London  the  ship  had  to  engage  a  stevedore, 
who  supplied  men  to  discharge,  and  these  men  struck  on  the  21st, 
and  the  crew  of  the  ship  were  also  unable  or  unwilling  to  work. 
Nothing  was  done  until  the  3rd  September.  Between  that  date 
and  the  16th  some  portions  of  the  cargo  were  put  out  by  the  crew. 
At  the  latter  date  the  strike  ended ;  but  through  delay,  for  which, 
the  plaintiff's  contended  the  defendants  were  responsible,  the  ship 
^as  not  finally  discharged  till  the  28th.  T)ie  vessel  contained 
about  1000  standards,  and  in  the  ordinary  course  would  have  been 
unloaded  by  the  30th  August.  The  plaintiff's  claimed  damages  for 
delay  in  the  delivery  of  their  cargo  and  for  detention  of  bsirges,  and 


44 G  ENGLISH  DECISIONS. 

repayment  of  a  sum  of  £280  paid  by  them  under  protest  in  respect 
of  demurrage.  The  defendants  denied  the  alleged  breach  of  chaitrr- 
party,  and  pleaded  that  the  plaintiffs  were  not  ready  to  do  their 
part  in  taking  delivery  of  the  cargo,  and  claimed  the  £280  in  respect 
of  four  days*  demorrage.  At  the  trial  of  the  action,  before  Mr. 
Justice  Wills  and  a  special  jury,  on  the  11th  of  April  1891,  the  jury 
found  (1)  that  three  days  wi-re  lost  between  the  16th  and  the  28th 
September  in  discharging  by  reason  of  the  stevedore's  work  being 
improperly  done  ;  (2)  that  one  day  was  lost  between  the  same  dates 
by  reason  of  absence  of  lighters,  or  lightermen,  or  raftsmen ;  and 
(3)  that  the  charges  in  respect  of  detention  of  barges  were  reasonably 
incurred.  Held  (by  Lords  Justices  Lindley,  Fry,  and  Lop«^),  that 
the  words  "  not  less  than  100  standards  a  day  "  were  a  provision  in 
favour  of  the  cargo-owners,  and  that  its  effect  was  to  make  it  obli- 
gatory on  the  ship  to  deliver  not  less  than  100  standards  a  day,  the 
interests  of  the  shipowners  as  to  rate  of  loading  and  discharge  being 
amply  protected  by  the  other  terms  of  the  clause  ;  and  that  the 
defendants  were  entitled  to  one  day's  demurrage. — DobeU  ^  Co,  v. 
Waits,  Ward,  ^  Co,,  Ct.  of  App.,  3  July. 

CoMPA  NY — Liqu  idation — Stay  of  execution — Jurisdiction — Com- 
parties  Ad,  1862  (25  4"  26  Vid.  c,  89),  sec  122.— This  was  a  motion 
for  a  stay  of  execution  pending  an  appeal  against  the  order  of  Mr. 
Justice  North  in  the  case  of  He  Queensland  Mncantile  and  Jgem 
Company;  Ex  parte  Australasian  Investment  Company;  Ex  parte 
Union  Bank  of  Australia,  reported  (1891)  1  Ch.  Div.  536,  by  which 
the  claim  of  the  Australasian  Investment  Company  against  the 
Queensland  Mercantile  and  Agency  Company,  which  was  in  liqui- 
dation, was  held  to  be  prior  to  the  claim  of  the  Union  Bank  of 
Austradia  against  the  last-mentioned  company.  The  order  was  made 
on  the  14th  January  1891,  but  the  minutes  of  the  order  were  not 
finally  settled  nntil  the  19th  June  1891,  and  on  that  day  the  Union 
Bank  of  Australia  gave  to  the  Australasian  Investment  Company 
notice  of  appeal  against  that  order.  The  Union  Bank  of  Australia 
now  moved  that  execution  and  all  other  proceedings  by  the  Austra- 
lasian Investment  Company  under  the  order  of  the  14th  January 
1891  might  be  staj'^ed  until  after  the  hearing  of  the  bank's  appeal 
from  that  order.  The  Australasian  Investment  Company  is  a  Scotch 
company,  and  it  was  contended  in  support  of  the  motion  that  there 
might  be  some  difficulty  in  enforcing  the  order  of  the  Court  of 
Appeal,  if  in  favour  of  tiie  Union  Bank  of  Australia  with  respect  to 
the  pr>»perty  of  the  Queensland  Mercantile  and  Agency  Company, 
against  the  Australasijin  Investment  Company  without  recourse  to 
the  Scotch  courts,  if  the  last-mentioned  company  were  allowed  Xa) 
obtain  payment  of  the  moneys  held  to  be  due  to  them  in  priority 
to  the  Union  Bank  of  Au-^tralia,  by  the  order  of  the  14th  January 
1891,  before  the  appeal  of  th«  bank  could  be  heard,  and  that  sec. 
122  of  the  Companies  Act,  1862,  by  virtue  of  which  an  order  made 
^)y  the  Court  in  England  in  the  course  of  the  winding-up  of  a  com- 

iny   can  be  enforced  in  Scotland,  applied  to  the  company  being 
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wound  up,  but  had  no  application  as  against  the  Australasian  In- 
vestment Company,  under  the  circumstances  of  the  case.  In  the 
course  of  the  argument  Mr.  Justice  North  referred  to  his  judgment 
in  the  case  of  the  Howe  Machine  Company ;  Fontaine's  case  (41  Ch. 
Div.  118),  and  stated  that,  if  sec.  122  of  the  Companies  Act,  1862, 
had  been  brought  to  his  notice  on  the  hearing  of  that  case,  he 
should  have  decided  differently.  Held  (by  Mr.  Justice  North),  on 
the  authority  of  Bradfmd  v.  Young;  Be  FfdconeT^s  Trusts,  28  Ch. 
Di\r.  18 ;  Barker  v.  Lavery,  14  Q.  B.  Div.  769  ;  and  The  Annot  Lyle, 
U  P.  Div.  114,  that  a  stay  of  execution  Avas  not  granted  except  on 
the  ground  of  special  circumstances ;  that  sec.  122  of  the  Companies 
Act,  1862,  would  apply  to  the  Australasian  Investment  Company  ; 
tiiat  there  were  no  special  circumstances  in  the  case;  and  that  the 
motion  must  be  dismissed  with  costs. — He  The  Queen.dand  Mercantile 
and  Agency  Company  Limited,  High  Cb.,  Ch.  Div.,  3  July. 

Easement. — Bight  of  way — Mortgage  of  servient  tenement — Tm- 
plied  reservation — WUl— Devise — Implied  grant. — A.  was  the  owner 
of  two  adjoining  houses  and  premises,  one  of  which  she  occupied 
herself ;  the  other  was  let  to  a  tenant.     A.  mortgaged  the  latter 
house  and  premises  to  secure  a  sum  of  money.     Prior  to  the  mort- 
gage A.  had  a  right  of  way  from  her  own  house  through  a  passage 
which  ran  over  and  along  the  side  of  the  garden  of  the  mortgaged 
premises  into  a  street  at  the  rear.     There  was  no  reservation  in  the 
mortgage  deed  of  tiie  right  of  way,  which  was  not  a  way  of  neces- 
sity, and  was  used  only  from  time  to  time  and  not  continuously  by 
A.    By  her  will  A.  devised  the  house  and  premises  which  she  her- 
self occupied  to  the  plaintiffs  predecessor  in  title.     The  mortgaged 
premises  she  devised  to  the  defendant.     The  will  contained  no 
words  descriptive  of  or  appropriate  to  the  right  of  way.    At  the 
death  of  A.  the   mortgage  was   still  subsisting.      The   plaintiflf 
brought  an  action  against  the  defendant  to  recover  damages  for  his 
trespass  in  stopping  up  the  passage  and  preventing  its  use  by  the 
plaintiff.     It  was  decided  by  Mr.  Justice  Smith  and  Mr.  Justice 
Grantham,  first,  that  the  right  of  way,  not  being  a  way  of  necessity, 
and  not  being  expressly  reserved  to  A.,  the  mortgagor,  was  extin- 
guished by  the  mortgage ;  and,  secondly,  that  the  right  of  way, 
being  an  easement  used  from  time  to  time  only,  and  not  a  continu- 
ous easement,  did  not  pass  to  the  plaintifi^s  predecessor  in  title  under 
the  will,  there  being  no  appropriate  words  of  grant ;  and  that, 
therefore,  the  action  was  not  maintainable.     The  plaintiff  appealed. 
Held  (by  Lords  Justices  Lindley,  Fry,  and  Lopes),  that,  assuming 
in  the  appellant's  favour  the  easement  did  pass  to  the  appellant's 
predecessor  in  title,  without  actually  deciding  that  point,  yet  the 
right  of  way,  not  being  a  way  of  necessity  nor  expressly  reserved, 
was  extinguished  by  the  mortgage,  and  that  therefore  the  appeal 
failed;  but  that  the  decision  would  be  without  prejudice  to  the 
appellant's  right  to  redeem  the  mortgage. — Taws  v.  Knowles,  Ct.  of 
App.,  6  July. 

Shipping. — Bill  of  lading — Hypothecation  notes — Delivery  order — 
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Property  in  goods, — ^C.,  a  merchant  at  Bristol,  imported  goods  from  H. 

6  Co.,  in  Canada,  the  course  of  business  between  them  being  that 
H.  &  Co.  shipped  the  goods  to  this  country,  receiving  bills  of  lading 
made  out  to  their  order.  These  bills  of  lading,  together  with  bills 
of  exchange  drawn  by  them  on  C,  were  sold  by  H.  &  Co.  to  variooa 
Canadian  banks,  who  in  turn  remitted  them  to  banks  in  this 
country  with  a  document  called  an  hypothecation  note.  By  the 
terms  of  this  hypothecation  note  the  banks  here  might  retain  the 
bills  of  lading  until  payment  of  the  bills  of  exchange,  if  they  were 
not  sati«ified  with  C.'s  acceptances.  C.  was  a  customer  of  the  plain- 
tiffs' bank,  and  in  the  months  of  October  and  November  1890  he 
expected  the  plaintiffs  to  pay  his  acceptances  in  respect  of  the 
several  consignments  of  goods  imported  by  them  in  the  way  referred 
to.  This  the  plaintiffs  did,  receiving  the  bills  of  lading  for  the  ship- 
ments from  the  holders  of  the  acceptances.  The  consignments  in 
question,  on  arrival  in  this  country,  had  for  the  convenience  of  all 
concerned  been  warehoused  by  the  shipowners  at  the  defendants' 
warehouses  in  Bristol,  for  delivery  by  them  against  the  shipowners' 
delivery  orders.  Shortly  before  the  plaintiffs  had  paid  C.*8  accept- 
ances for  him,  he  had,  by  the  negligence  of  the  defendants'  servants, 
succeeded  in  getting  possession  of  a  large  quantity  of  the  goods 
from  the  defendants'  warehouses  without  presenting  any  deli  very 
orders.  In  December  1890  C.  became  insolvent  Thereupon  the 
plaintiffs,  having  obtained  delivery  orders  from  the  shipowners, 
presented  them  to  the  defendants  and  demanded  delivery  of  the 
goods.  Upon  the  defendants  failing  to  deliver  the  goods  which  C. 
had  irregularly  obtained,  the  plaintiffs  brought  an  action  against  the 
defendants  to  recover  the  value  of  the  goods.  Lord  Coleridge  gave 
judgment  for  the  plaintiffs.  On  appeal  by  the  defendants  the  main 
contention  was,  that  the  wrongful  act  of  the  defendants,  if  any, 
having  been  done  before  the  plaintiffs  acquired  any  title  to  the 
goods,  such  act  did  not  afford  them  any  cause  of  action.  For  the 
plaintiffs  it  was,  on  the  other  hand,  contended  that,  so  long  as  the 
bills  of  lading  were  outstanding,  they  represented  the  gowis,  and 
the  plaintiffs  being  the  holders  of  the  bills  of  lading,  were  the 
o^vner8  of  the  goods ;  and  that  therefore  the  delivery  to  C.  was 
wrongful.  Held  (by  Lords  Justices  Lindley,  Fry,  and  Lopes),  that 
the  reasons  of  Wightman,  J.,  in  Goodman  v.  Boycott^  he  being  the 
senior  judge,  ought  to  prevail,  especially  as  Willes,  J.,  in  Slicrt  y. 
Simpson  (L.  Rep.  1  C.  P.  248),  had  expressed  his  concurrence  in 
that  view,  and  it  was  consistent  with  that  adopted  in  the  Scotch 
case  of  Fyrie  v.  Warden  (3  Sco.  Sess.  Cas.  9th  ser.  523).— jSrirfrf 
and  Jrest  of  England  Bank  v.  Midland  Railway  Company^  Ct.  of  App., 

7  July. 


All  communications  for  the  Ediior  to  be  addressed  to  the  care  of  the 
\hluihers,  Messrs.  T.  &  T.  Clark  S8  George  Street,  Edinburgh. 
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The  Late  Lord  jMstice-Oeneral. — Since  Lord  Stair  died, 
Scotland  has  not  lost  bo  able  a  jurist  as  the  late  Lord 
President  Inglis.  As  has  been  well  said,  the  genius  of  law 
was  in  him.  His  mind  was  one  of  large  general  powers ;  he 
would  have  risen  to  eminence  in  any  walk  of  life — as  it 
chanced,  he  distinguished  himself  in  several.  But  his  lord- 
ship was  a  bom  lawyer.  Law  was  his  congenial  field,  and 
his  services  to  Scottish  Jurisprudence  cannot  be  over-estimated. 
There  is  no  branch  of  Scots  Law  in  which  he  has  not  left  in 
the  recorded  decisions  his  lucid,  penetrating,  and  unambiguous 
views.  There  is  no  branch  of  it  on  which  he  has  not  thrown 
new  light.  He  was  head  and  shoulders  above  any  Scottish 
lawyer  of  his  time — those  who  came  nearest  to  him  will  be 
the  most  ready  to  acknowledge  his  pre-eminence.  In  the 
vicissitudes  of  political  parties,  it  does  not  always  happen  that 
the  head  of  a  Court  by  virtue  of  office  is  also  its  leader  by 
virtue  of  learning  and  intellect.  By  admission  of  all,  this 
desirable  state  of  matters  existed  in  the  Supreme  Court  of 
Scotland  during  the  presidency  of  the  late  Lord  Justice- 
General 

#     # 
* 

Legal  Patronage. — ^The  present  Government  cannot  com- 
plain that  fate  has  not  given  them  their  full  share  of  legal 
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patronage.  Since  Lord  Salisbury  took  ofl&ce  in  July  1886 — 
but  five  years  ago — ^his  coUeagues  have  almost  remanned  the 
judicial  staff  in  Scotland.  Not  to  mention  minor  appoint- 
ments and  mere  promotions,  vacancies  caused  by  death  or 
resignation  have  occurred,  we  should  be  inclined  to  say,  almost 
without  precedent.  Of  the  thirteen  judges  who  constituted 
the  Supreme  Court  in  July  1886,  only  six  still  remain. 
Seven  judgeships,including  the  Presidentships  in  both  Divisions, 
have  thus  become  vacant  within  the  five  years.  Four  of 
these  were  occasioned  by  death,  and  three  by  resignation. 
Lord  Fraser,  Lord  Craighill,  Lord  Lee,  and  Lord  Justice- 
General  Inglis  died  in  harness.  The  resignations  were  those 
of  Lord  Moncreiff  (Lord  Justice-Clerk),  Lord  Shand,  and  Lord 
Mure  (who  has  since  died).  At  the  time  we  write,  the  office 
of  Lord  Justice-General  has  not,  of  course,  been  filled  up; 
but  the  appointments  to  the  six  vacancies  on  the  Bench  were 
those  of  Lord  Kingsburgh  (Lord  Justice-Clerk),  and  Lords 
Wellwood,  Kyllachy,  Kincairney,  Stormonth-Darling,  and  Low. 
In  the  inferior  Courts,  also,  patronage  has  been  unusually 
plentiful  during  the  present  administration.  Leaving  out  of 
accx)unt  those  rendered  vacant  by  promotion  to  the  Bencb, 
four  Sheriff-Principalships  have  fallen  to  the  Government — 
including  those  of  the  metropolitan  counties  both  of  the 
East  and  the  West.  The  deaths  of  Sheriff  Clark,  Sheriff 
Crichton,  and  Sheriff  Muirhead,  and  the  resignation  of  Sheriff 
Macpherson,  have  occasioned  thesa  In  the  matter  of  Sheriff- 
Substituteships,  their  appointments  have  been  proportion- 
ately numerous.  Again  leaving  out  of  account  posts  which 
became  vacant  through  transference,  the  Government  have 
already  had  to  fill  up  ten  Sheriff- Substituteships  as  the  result, 
direct  or  indirect,  of  death  or  resignation ;  and,  in  addition,  the 
Sheriff-Substituteship  at  Selkirk  is  still  vacant  The  ten 
appointments  were — Mr.  D.  J.  Mackenzie,  to  Lerwick ;  llr. 
Armour,  to  Kirkwall ;  Mr.  J.  P.  Grant,  to  Elgin  ;  Mr.  Kussell 
Bell,  to  Campbeltown;  Mr.  J.  Campbell  Shairp,  to  Inveraray; 
Mr.  Henderson  Begg,  to  Greenock;  Mr,  Donald  Davidson, 
solicitor, to  Stomoway ;  Mr.  George  Watson,  to  Newton-Stewart; 
Mr.  W.  D.  Lyell,  to  Kirkcudbright ;  and  Mr.  Mark  Davidson, 
to  Hamilton.  The  ancient  oflBce  of  Lyon  King-of-Arnis  also 
fell  into  their  gift  by  the  death  of  Mr.  George  Burnett,  and 
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Mr.  J.  Balfour  Paul  was  appointed.  Lord  Salisbury's  Govem- 
meut  have  also  had  to  appoint  a  Queen's  Semembrancer 
(Mr.  Beginald  Macleod),  consequent  on  Mr.  J.  J.  Beid's 
death ;  a  Professor  of  Public  Law  in  Edinburgh  University 
(Sir  Ludovic  Grant,  Bart.),  consequent  on  the  death  of  Professor 
Lorimer ;  and  a  Professor  of  Scots  Law  in  Glasgow  University 
(Mr.  Moody  Stuart). 

• 

Our  Barbarous  Terminology. — Where  it  is  possible  to  avoid 
it,  one  ought  not  to  use  big  words.  IterHy  one  ought  as  little 
as  may  be  to  use  technical  words.  Item,  in  days  of  cheap 
international  postage,  one  ought  to  avoid  the  use  of  local 
terms.  Consistently  we  have  striven  in  our  modest  pages  to 
observe  these  three  rules,  but  we  have  not  always  succeeded 
in  the  case  of  the  latter  two.  That  is  but  human.  Our  ill- 
success  in  that  direction  has  been  brought  home  to  us  strik- 
ingly of  late.  In  the  June  number  of  this  journal,  we 
published  some  humorous  verses  (to  which  were  affixed  the 
initials  J.  L  R)  on  "  The  Fate  of  the  Postponed  Fiar:'  The 
term  Fiar,  as  familiar  to  Scottish  lawyers  as  any  term  in  all 
the  language,  and  a  well-understood  word  with  every  layman 
in  this  barbarous  northern  country  of  ours,  has  proved  too 
much  for  distant  editors.  The  leading  law  magazine  in 
Great  Britain,  for  example.  The  Law  Qtiartej'ly  Review,  edited 
by  Sir  Frederick  Pollock,  reproduces  the  title  of  these  verses 
as  "  The  Fate  of  the  Postponed  Fiat!*  This  title  is  ingenious. 
It  may  even  be  an  improvement,  provided  that  one  does  not 
read  the  verses — in  which  case  it  might  seem  not  so  appro- 
priate as  that  which  the  author  himself  selected.  Across  the 
Atlantic  also,  a  magazine  has  considered  it  to  be  its  editorial 
duty  to  reform  this  perplexing  title.  The  "Fiar"  of  the 
author  conveying  no  meaning  of  any  kind  to  the  good  people 
out  there,  and  the  "  Fiat "  of  Sir  Frederick  Pollock  having  a 
nasty,  pedantic,  Latin  sound,  the  New  Jersey  Law  JourruU 
(which,  by  the  way,  makes  us  a  Glasgow  publication)  hits 
on  the  happy  expedient  of  re-naming  the  verses,  "  The  Fate 
of  the  Postponed  Trial"  Here  we  have  an  instance  of  that 
enterprising  and  daring  spirit  which  has  made  the  United 
States   great,  and  that  power  of   disregarding  minuiio!,  and 
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fixing  attention  only  on  the  truly  important,  which  enables 
the  different  and  differing  States  of  the  American  Bepublic  to 
remain  a  united  body ! 

Cajf^  Optional.  —  Few  lawyers,  and  fewer  masteis  and 
mistresses,  will  consider  sound  law  or  common  sense  the 
judgment  given  in  the  Westminster  County  Court  in  the  case 
of  Ghappell  V.  Kennedy.  Kennedy  was  master  and  *"  Miss " 
Chappell  was  maid.  Not  unreasonably  he  required  her  to 
wear  caps  while  in  his  service.  Miss  Chappell  refused. 
Apparently  she  is  one  of  those  persons  who  covet  the 
transient  glory  of  being  mistaken  for  a  daughter  of  the  house 
for  a  passing  moment  or  two.  Or,  perhaps,  she  may  be  a 
valorous  reformer,  and  the  forerunner  of  a  tumultuous  revolu- 
tion, in  which  female  Tappertits  shall  trample  upon  employeis. 
Her  motives,  however,  in  no  way  affect  the  bad  law  of  tbe 
judge.  Miss  Chappell's  master  dismissed  Miss  Chappell  fiom 
his  service  because  she  declined  to  submit  to  this  menial  (but 
becoming)  badge.  Whereupon  Miss  Chappell  sued  Kennedy 
for  nine  days*  wages — and  won !  We  should  have  thought 
that  a  clearer  case  of  violation  of  implied  obligation  in 
contract  never  arose.  A  butler  might  as  warrantably  claim 
the  right  to  wear  a  green  tie,  or  a  coachman  to  drive  the 
carriage  dressed  in  a  dressing-gown.  We  should  be  surprised 
to  see  the  decision  followed. 

#    « 

A  Travelling  Editor. — The  editor  of  an  American  law 
periodical,  The  Albany  Law  Jonimcdy  has  been  on  tour  in 
the  unknown  land  of  Europe,  and  he  has  published  his 
impressions  of  that  backward  region  in  his  magazine.  The 
impressions,  it  may  be  observed,  have  nothing  to  do  with 
law.  They  do  not  even  mention  the  tribunals,  or  the 
wigs  and  gowns,  or  the  forensic  peculiarities  of  Europeans. 
The  traveller  is  a  lawyer,  and  his  journal  is  written  for 
lawyers.  Yet  the  administration  of  justice  is  never  once 
referred  to.  He  devotes  much  space  to  Englishwomen, 
their  want  of  taste  in  dress,  and  the  size  of  their  hands 
-r-in   connection   with    which   we    are    informed    that  the 
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editor's  daughter  takes  five-and-a-halfs  in  gloves,  and  that 
that  lady  could  not  find  a  pair  of  her  size  in  London  !  And, 
with  characteristic  modesty,  this  observant  editor  remarks 
that  "  whenever  you  see  a  very  pretty  woman,  either  in 
England  or  France,  you  are  safe  to  bet  she  is  American/' 
For  a  turnout  of  fashion,  Kotten  Row  is  nothing  in  com- 
parison with  the  Bois  in  Paris ;  but  the  "  establishments  are 
not  on  the  whole  so  elegant  and  showy  in  either  as  in  Central 
Park  "I  This  Ulysses  seems  to  have  missed  many  of  his 
home  comforts  while  in  our  hemispher&  Some  he  does  not 
mention,  but  we  can  imagine  the  awful  though  secret  agony 
it  must  have  caused  him  to  suppress  his  yearning  to  spit 
indiscriminately  and  incessantly,  in  dangerous  proximity  to 
the  skirts  of  the  peerless  beauties  aforesaid.  Some  he  does 
mention.  He  laments  the  want  of  rocking-chairs  and  iced 
water  (at  what  season  in  this  climate  could  any  one  but  a 
fever  patient  have  a  craving  for  iced  water  ?) ;  he  never  tasted 
"  a  decent  piece  of  roast  beef  in  London  " ;  the  barbers  are 
barbaric  (sic),  charge  too  much,  rise  too  late,  and  jar  on  the 
refined  American  ear  by  dropping  their  "  h'a"  And  so  forth. 
(Test  magnifique,  mats  ce  rCest  pas  —  very  appropriate  in  a 
law  journal. 

• 

A  DidinguitJud  Trio. — Three  distinguished  men  who  have 
died  recently — distinguished,  that  is,  in  other  branches  of 
life — were  by  training  lawyers.  The  late  Sir  John  Mac- 
donald,  Premier  of  Canada,  was  called  to  the  Bar  of  Upper 
Canada  in  1836  ;  Mr.  Sussell  Lowell,  the  genial  and  gifted 
American  diplomatist  and  brilliant  man  of  letters,  also  began 
life  in  the  legal  profession ;  and  the  late  Mr.  Cecil  fiaikes, 
the  able  and  successful  Postmaster-General  of  Lord  Salisbury's 
Cabinet,  who  died  on  24th  August,  was  a  barrister  of  the 
Middle  Temple  and  a  bencher  of  that  Inn. 
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Special  Hrticlee. 


PAROCHIAL  SETTLEMENT  AS  EFFECTED  BY 
ORDERS   OF   THE  BOUNDARY  COMmSSIONEBS, 

By  Part  YIL  of  the  Local  Governmeiit  (Scotland)  Act,  1889 
(sees.  44—51),  provision  is  made  for  the  appointmeDt  of 
Boundary  Commissioners  with  a  view  to  the  simplification  of 
administrative  areas.  The  duties  imposed  on  the  Com- 
missioners with  respect  to  parishes  made  it  necessaiy  that  in 
certain  cases  they  should  transfer  an  area  from  one  parish  to 
another,  and,  whero  such  transference  is  made,  the  Act 
declares  that  ''such  alterations  shall  have  effect  for  all 
purposes,  whether  •  .  .  Parochial  Board,  School  Board,  Local 
Authority,  or  other,  save  as  hereinafter  provided "  (sec.  49, 
sub-sec.  1).  These  saving  words  relate  to  ecclesiastical  and 
parliamentary  arrangements,  and  need  not  be  further  referred 
to.  Clearly,  then,  an  order  of  the  Boundary  Commissioners, 
transferring  the  district  of  O  from  the  parish  of  A  to  the 
parish  of  B,  has  the  effect  of  removing  that  district  fiom 
the  jurisdiction  of  the  Parochial  Board  of  A  in  matters  of 
poor  law,  etc.,  and  of  the  School  Board  of  A  in  matters  of 
education,  and  of  placing  it  under  the  jurisdiction  of  the 
Parochial  and  School  Boards  of  B.  The  mere  alteration 
of  administrative  area  is  a  comparatively  simple  matter. 
The  inspector  of  poor  for  the  parish  of  B  must  look  after 
the  district  of  O,  instead  of  the  inspector  for  A.  Births, 
marriages,  and  deaths  occurring  in  O  must  be  registered 
with  the  registrar  of  B,  instead  of  with  the  registrar  of  A. 
Children  of  school  age  can  now  claim  admission  as  of  right, 
not  to  the  schools  of  A,  but  to  those  of  B ;  and  B  School 
Board  must  take  the  place  of  A  School  Board  in  dealing 
with  defaulting  parents  who  reside  in  O.  The  ratepayers  of 
O  are  assessed  for  poor  and  school  rates,  no  longer  by 
the  authorities  of  A,  but  by  the  authorities  of  B.  Bat 
in  dealing  with  poor-law  administration,  the  further  question 
necessarily  arises  as  to  the  effect  of  the  transference  on 
he  settlement  of  paupers.      How  are  the  statutory  roles 
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to  be  applied  in  determining  the  settlement  of  those  who 
were  bom  or  reside  in  the  district  transferred  ? 

The  question  has  already  arisen  in  a  form  in  which  it 
might  have  received  judicial  decision,  but,  unfortunately,  as 
we  think,  the  Court  has  declined  to  deal  with  it.  By 
sec.  50  of  the  Local  Government  (Scotland)  Act,  1889, 
authorities  affected  by  orders  of  the  Boundary  Commissioners 
are  empowered  to  make  agreements  for  the  adjustment  of 
their  property,  income,  debts,  liabilities,  and  expenses,  so 
far  as  affected  by  such  orders ;  and,  in  default  of  agreement, 
such  adjustment  may  be  made  by  the  Commissioners.  The 
Commissioners  are  further  empowered  to  state  a  special 
case  on  any  question  of  law  for  the  opinion  of  either  Division 
of  the  Inner  House  of  the  Court  of  Session.  It  became 
necessary  to  take  advantage  of  these  provisions  in  the  case 
of  the  parishes  of  Borthwick  and  Temple. 

The  parish  of  Temple  had  a  detached  part  situated  at 
Gorebridge,  and  adjoining  the  parish  of  Borthwick.  By 
an  Older  made  by  the  Commissioner,  this  detached  part 
(which,  for  the  sake  of  brevity,  we  shall  call  Gorebridge)  was 
declared  from  and  after  15th  May  1891  to  cease  to  be  part 
of  the  parish  of  Temple,  and  to  form  part  of  the  parish  of 
Borthwick.  After  that  date  a  man  who  had  acquired  a 
residential  settlement  in  the  parish  of  Temple  by  residence  in 
Gorebridge  became  chargeable  as  a  pauper.  Temple  Parochial 
Board  maintained  that  as  he  had  acquired  his  settlement  in  a 
district  which,  at  the  time  of  chargeability,  formed  part  of  the 
parish  of  Borthwick,  it  fell  upon  Borthwick  Parochial  Board 
to  relieve  him.  Borthwick  Parochial  Board  maintained  that 
the  pauper  having  acquired  a  settlement  in  the  parish  of 
Temple  could  lose  that  settlement  only  by  the  requisite 
period  of  non-residence,  and  that  a  person  residing  in  Gore- 
bridge could  obtain  a  settlement  in  Borthwick  only  by 
residing  there  for  five  years,  according  to  the  usual  rules 
governing  residential  settlement.  This  dispute  came  before 
the  Boundary  Commissioners  in  the  course  of  proceedings  for 
a  financial  adjustment  between  the  Parochial  Boards  of  the 
two  parishes.  At  the  request  of  the  parties,  the  Com- 
missioners stated  a  Special  Case  in  which  these  facts  were  set 
forth,  and  the  opinion  of  the  First  Division  of  the  Court  of 
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Session  requested  on  the  qnestion  of  settlement  thus  raised. 
The  Couit,  on  advising,  dismissed  the  case,  on  the  gnmnd 
that  there  was  no  question  of  law  involved.  With  the 
utmost  respect  for  the  opinion  of  the  learned  judges,  we 
cannot  but  consider  this  decision  a  most  unfortunate  one 
The  grounds  for  dissatisfaction  with  the  judgment  will  best 
be  brought  out,  if  we  deal  with  the  question  as  a  question  of 
law,  with  the  view  of  determining  whether  it  cannot  be 
properly  and  reasonably  decided  on  an  interpretation  of  the 
statutory  rules  which  govern  settlement  If  we  establish 
that  it  can  be  so  decided,  the  ratio  of  the  Court's  dedsicn 
disappears. 

At  the  outset,  it  is  necessary  to  realise  what  exactly  is 
effected  by  an  order  transferring  the  district  of  O  from  the 
parish  of  A  to  the  parish  of  B.  The  duties  of  administration 
are  transferred.  For  all  parochial  purposes  (except  ecclesi- 
astical), the  district  of  O  becomes  an  integral  part  of  the 
parish  of  B.  Accordingly,  rates  are  paid  to  the  parochial 
authorities  of  B,  and,  generally,  whatever  civil  rights  and 
duties  attach  to  residence  in  a  parish  are  exigible  from  and 
due  to  these  authoritiea  The  parochial  authorities  of  A 
cease  to  have  any  jurisdiction  in  the  district  of  O,  simply 
because  it  is  no  longer  part  of  the  parish  of  A  But  it  mast 
be  observed  that  this  transference,  while  it  affects  current 
income  and  expenses,  cannot,  apart  from  special  provision, 
affect  property  or  liabilities  attaching  to  the  Parochial 
Board  at  the  date  of  the  transference.  Such  property 
and  liabilities  are  vested  in  and  due  by  the  parochial 
authorities  on  behalf  of  the  parish  as  a  whole.  A  parish 
is  an  indivisible  administrative  unit  You  cannot  appor- 
tion rights  and  liabilities  among  the  various  areas  which 
go  to  form  it.  When  a  part  of  a  parish  is  cut  off,  it 
does  not  carry  with  it  a  proportionate  part  of  the  existing 
property,  debts,  and  liabilities  of  the  parish.  The  one 
parish  certainly  will  lose  and  the  other  will  receive  a  pro- 
portionate amount  of  rates  for  the  future  and  there  is  a 
proportionate  transfer  of  administrative  duties ;  but  (apart  from 
statute)  the  property  and  the  liabilities  vested  in  the  parochial 
authorities  as  corporate  bodies  at  or  prior  to  the  date  of 
transference  remain   unaffected  by   the   transference.     The 
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School  Board  of  A,  for  instance,  while  it  loses  the  rates  of  0 
and  ceases  to  have  any  duties  in  respect  of  that  district,  does 
not  by  force  of  the  order  alone  obtain  relief  from  any  portion 
of  its  existing  debt  It  cannot  continue  to  assess  0  for 
payment  of  that  debt,  because  O  is  no  longer  in  its  school 
district  On  the  other  hand,  the  ratepayers  of  O  cannot 
claim  any  inteirest  in  the  school  buildings  vested  in  the 
School  Board  of  A,  or  in  any  privileges  attaching  to  residence 
in  the  school  district  of  A»  It  seems  hardly  necessary 
to  elaborate  this  argument  It  receives  an  excellent  illus- 
tration in  the  scheme  of  the  Local  Government  (Scot- 
land) Act  By  that  Act  the  administrative  duties  of 
the  previously  existing  county  bodies  were  by  one  section 
transferred  to  the  newly  established  County  Councils.  But  it 
required  a  separate  series  of  sections  to  transfer  the  property 
and  debts  of  the  old  county  authorities  to  the  new  body.  If 
the  section  transferring  administration  had  stood  alone,  the  old 
authorities  would  have  been  left  with  all  the  property  and 
liabilities  which  were  theirs  at  the  date  of  the  transfer.  An 
order  of  the  Boundary  Commissioners  simply  transfers  the 
administration  of  a  specified  area  from  one  authority  to 
another.  It  requires  a  separate  process  to  transfer  any  part 
of  the  property  or  debts  of  either  of  the  authorities  affected  to 
the  other.  So  far,  therefore,  as  the  order  alone  is  concerned, 
and  apart  from  adjustments  under  section  60,  every  parochial 
authority  retains  all  property  and  liabilities  vested  in  it  at  or 
prior  to  the  date  of  the  transference.  The  phraseology  of 
section  50  illustrates  this,  for,  while  that  section  provides  for 
the  adjustment  of  "property,  income,  debts,  liabilities,  and 
expenses,"  the  chief  power  conferred  is  that  of  providing  for 
the  transfer  or  retention  of  "  property,  debts,  and  liabilities." 
It  is  clearly  inferred  that  the  order  itself  has  the  effect  only  of 
transferring  current  "  income  "  and  "  expenses." 

Now  the  law  of  settlement  does  not  deal  with  the  ad- 
ministrative machinery  of  the  poor  law,  but  is  concerned 
solely  with  questions  of  liability  between  parishes.  It  lays 
down  certain  arbitrary  rules,  by  means  of  which  Parochial 
Boards  may  ascertain  what  paupers  they  are  legally  bound  to 
relieve.  Approaching  the  question  from  this  side,  and  revert- 
ing to  the  concrete  instance  set  forth  in  the  Special  Case  above 
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referred  to,  let  us  consider  the  yarions  liabilities  attaching  to 
the  parishes  of  Borthwick  and  Temple  at  loth  May  1891 
(the  date  x>f  transference),  in  respect  of  the  detached  part  of 
Temple  which  is  now  transferred  to  Borthwick,  and  which  we 
have  called  Gorebridge.  It  appears  plain  that  at  the  date  of 
transference,  Borthwick  had  no  liabilities  whatever  in  respect 
of  Gorebridga  Temple,  on  the  other  hand,  was  liable  to  support 
all  paupers  then  chargeable,  who  had  been  bom  in  Grorebridge, 
or  who  had  acquired  a  residential  settlement  by  residence 
there.  It  is  clear  that  the  support  of  these  paupers  was  a 
liability  or  debt  of  the  parish  of  Temple,  just  in  the  same  way 
as  any  property  vested  in  the  Parochial  Board  was  an  asset  of 
the  parish  of  Temple.  Neither  the  debt  nor  the  property  is 
affected  by  the  order.  Since  a  pauper  can  do  nothing  to 
change  his  place  of  settlement  so  long  as  he  remains  charge- 
able, the  paupers  above  referred  to  must  remain  burdens  on 
the  parish  of  Temple,  at  least  during  the  present  period  of 
chai^eabiUty.  But,  in  addition  to  these  actual  liabilities,  the 
parish  of  Temple  had  a  great  many  contingent  liabilities  at 
15th  May  1891.  Every  one  bom  in  Grorebridge  prior  to 
that  date  had  a  birth  settlement  in  the  parish  of  Temple,  and 
might  become  chargeable  as  a  pauper  at  any  moment  So, 
too,  might  any  one  who  had  acquired  a  residential  settlement 
in  the  parish  of  Temple  by  residence  in  Gorebridge.  Is 
there  any  principle  on  which  these  contingent  liabilities  can 
be  dealt  with  in  a  different  manner  from  liabilities  actaall? 
accmed  ?  We  know  of  none.  Suppose  that  Temple  Parodiial 
Board  had  incurred  debt  which  took  the  form  of  a  life  annuity. 
Every  future  year's  payment  is  a  contingent  liability,  and  yet 
no  one  will  contend  that  any  part  of  that  liability  would,  by 
the  order  alone,  be  transferred  from  Temple  to  Borthwick. 
It  seems  to  us  clear  on  principle  that  the  parish  of  Temple  is 
in  every  way  as  liable  for  its  contingent  as  for  its  actual 
liabilities  as  these  existed  at  15th  May  1891,  and,  apart  from 
principle,  the  definition  of  "liabilities"  in  sec.  105  of  the 
Local  Government  (Scotland)  Act  seems  to  settle  the  matter 
beyond  question.  It  declares  "liabilities"  to  include,  inter 
alia,  "  all  liabilities  to  which  any  authority  .  .  .  would  be, 
but  for  the  passing  of  this  Act,  liable  or  subject,  whether 
accrued  due  at  the  date  of  the  transfer  by  this  Act  effected,  or 
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subsequently  acpruing."  If  this  view  be  sound,  the  question 
is  simply  solved.  Every  one  born  in  Gorebridge  prior  to  15th 
May  1891  has  a  birth  settlement  in  Temple,  and  every  one 
who  at  that  date  had  a  residential  settlement  in  Temple  by 
virtue  of  residence  in  Gorebridge  retains  that  residential 
settlement  until  it  is  lost  by  non-residence  for  the  requisite 
period  in  the  parish  of  Temple  (as  altered  in  area). 

The  only  method  in  which  this  reasoning  can  be  set  aside 
is  by  arguing  that  it  is  legitimate  to  trace  a  person's  settle- 
ment, not  only  to  a  parish,  but  to  this  or  that  particular  spot 
within  the  parish.  Such  reasoning  is  entirely  fallacious,  and 
is  in  no  way  warranted  by  the  statutes  regulating  the  law  of 
settlement.  Throughout  the  statutes  the  parish  is  the  unit 
area.  For  instance,  1579,  cap.  74,  provides  that  the  beggars 
of  the  parish  are  to  be  sustained  by  the  parish ;  that  a  register 
is  to  be  made  of  all  aged  poor,  impotent,  and  decayed  persons 
born  within  the  parish,  or  having  had  their  most  common 
resort  in  the  parish  for  seven  years  by-past ;  and  that  all  poor 
people  shall,  within  a  specified  period,  return  to  the  parish  of 
their  birth,  or  where  they  had  their  most  common  resort  for 
seven  years  by-past.  It  is  unnecessary  to  trace  the  law 
through  all  the  statutes.  In  every  case  the  parish  is  the  unit 
area  of  settlement,  and  no  smaller  area  is  regarded.  Accord- 
ingly, a  person  born  in  Gorebridge  prior  to  15th  May  1891 
obtained  thereby  a  birth  settlement,  not  in  Gorebridge,  not  in 
any  particular  house,  but  simply  in  the  pariah  of  Temple.  It 
is  just  as  clear  that  a  person  born  in  Gorebridge  after  15  th 
May  1891  obtains  a  settlement,  not  in  Gorebridge,  but  in  the 
parish  of  Borthwick.  So  long  as  the  fact  of  birth  in  the 
parish  is  established,  the  Court  cannot  ask  for  more.  It  cannot 
require  proof  that  the  birth  took  place  in  this  or  that  part  of 
the  parish.  In  many  cases  the  proof  depends  on  entries  in 
old  Begisters  of  Baptisms,  which  may  specify  the  parish  of 
birth,  but  not  the  precise  place  of  birth  within  the  parish. 
Yet  this  proof  otherwise  supported  would  be  sufficient.  In 
the  case  of  a  person  born  in  Gorebridge  prior  to  15  th  May 
1891,  it  is  plainly  irrelevant  to  inquire  whether  Gorebridge 
is  or  is  not  in  the  parish  of  Temple  at  the  date  of  that 
person's  chargeability.  It  is  just  as  irrelevant  to  introduce 
any  argument  ab  incanvenienti.     Every  question  of  settlement 
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falls  to  be  decided  purely  according  to  the  interpretation  of 
the  statutes.  All  the  Court  can  ask  is  whether  the  pauper 
was  born  in  the  parish  of  Temple.  It  is  not  relevant  to  ask 
whether  the  house  in  the  parish  of  Temple  in  which  the 
pauper  was  born,  has  now  come  to  be  situated  in  the  parish 
of  Borthwick.  To  maintain  that  the  transference  of  Gore- 
bridge  from  Temple  to  Borthwick  carries  to  Borthwick  the 
birth  settlement  of  all  who  were  born  in  Gorebridge  prior  to 
the  date  of  transference,  is  as  warrantable  as  to  say  that  a 
child  bom  in  a  travelling  caravan  changes  his  settlement  with 
every  parish  into  which  the  caravan  goes.  The  broad  require- 
ment of  the  statutes  is,  that  in  a  question  of  birth  settlement 
you  must  establish  in  what  parish  the  pauper  was  bom.  The 
transference  of  an  area  from  one  parish  to  another  does  noi 
interpose  the  slightest  difficulty.  Every  one  born  in  Gore- 
bridge  before  15th  May  1891  was  bom  in  the  parish  of 
Temple,  and  every  one  bom  there  subsequently  is  bom  iu  the 
parish  of  Boi-thwick. 

If  this  reasoning  is  sound,  any  question  of  settlement  bj 
residence  can  readily  be  solved  on  the  same  broad  principleai 
The  law  as  it  now  stands  provides  that  continuous  residence 
for  five  years  in  one  parish  without  begging  or  being  in 
receipt  of  parochial  relief  creates  a  residential  settlement, 
which,  until  lost,  supersedes  the  birth  settlement.  A  resi- 
dential settlement  is  lost  by  absence  from  the  parish  of 
residence  for  four  years  and  a  day,  or,  in  the  phraseology 
of  the  statute,  by  failure  to  reside  for  at  least  one  year  in 
the  parish  of  residential  settlement  during  any  subsequent 
period  of  five  years.  Here,  again,  the  parish  is  the  unit 
The  residence  must  be,  not  in  one  and  the  same  house, 
not  in  one  and  the  same  village,  but  simply  in  the  same 
parish.  A  man  might  acquire  a  residential  settlement  though 
he  lived  during  the  requisite  period  in  fifty  different  houses 
one  after  the  other,  if  only  they  were  in  the  same  parish. 
Here  again,  therefore,  the  question  simply  is.  In  what  parish 
did  the  pauper  reside  during  the  period  in  which  he  acquired 
his  residential  settlement  ?  In  the  case  set  forth  in  the  Speml 
Case,  the  industrial  settlement  had  been  obtained  by  residence 
in  Gorebridge  for  the  requisite  period  prior  to  Uie  date  of 
transfer.     There  is  no  question  that  the  residence  in  Gore- 
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bridge  daring  the  required  period  actually  was  residence  in 
the  parish  of  Temple,  and  therefore  the  settlement  is  in  that 
parish.  No  order  of  the  Boundary  Commissioners  could 
make  it  true  that  a  man  who  lived  in  Gorebridge  for  five 
years  prior  to  15th  May  1891  lived  in  the  parish  of  Borth- 
wick.  It  would  be  as  true  to  say  that  he  lived  in  the  parish 
of  Ardnamurchan.  He  lived  during  these  five  years  in  the 
parish  of  Temple,  and  that  fact  is  by  the  statutes  made  con- 
clusive in  fixing  his  settlement 

Let  us  test  this  reasoning  by  taking  an  imaginary  case, 
which,  though  it  may  seem  extreme,  will  serve  to  illustrate 
the  question.  Suppose  that  by  a  landslip  a  large  area  of 
ground  on  the  border  of  one  parish  was  carried  over  part  of 
another,  burying  part  of  the  second  parish  beneath  it  Suppose 
that  the  houses  and  occupants  of  the  land  thus  transferred  were 
uninjured,  and  that  it  was  possible  to  lay  down  the  boundaries 
between  the  parishes  along  the  same  line  on  the  map  as 
previously.  Neither  parish  would  be  altered  in  area,  but 
there  would  be  a  violent  transference  of  certain  land  and 
houses  with  their  occupants  from  one  parish  to  the  other. 
Could  it  be  for  a  moment  argued  that  there  was  any  doubt  or 
difficulty  as  to  the  settlement  of  people  who  resided  on  the 
transported  area?  It  would  simply  be  held  that  though 
residing  in  the  same  houses,  they  had  ceased  to  reside  in 
parish  A,  and  had  begun  to  reside  in  parish  R  If,  therefore, 
they  had  had  a  residential  settlement  in  A,  they  would  retain  it 
till  they  had  resided  four  years  and  a  day  out  of  A.  If  they 
were  in  course  of  acquiring  a  residential  settlement  in  A, 
that  power  would  immediately  stop,  and  they  would  begin 
to  acquire  one  in  B.  They  might  have  resided  four  years 
364  days  in  A  prior  to  the  date  of  the  landslip,  but  that 
would  avail  nothing.  They  would  have  failed  to  acquire  a 
settlement  in  A,  and  they  would  have  to  reside  five  years  more 
(always,  it  is  assumed,  in  the  same  house)  before  acquiring  a 
settlement  in  B. 

Now,  is  there  any  difficulty  in  applying  the  same  considera- 
tions to  the  case  of  a  legislative  transfer  ?  The  orders  of  the 
Boundary  Commissioners,  when  confirmed,  have  the  effect  of  an 
Act  of  Parliament  Accordingly,  the  state  of  matters  is  that 
their  order  creates  what  might  be  called  a  statutory  landslip. 
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The  L^islatare  has  transferred  Gorebridge  from  Temple  to 
Borthwick.  Is  not  this  precisely  the  same  as  if  all  the  residents 
in  Grorebridge  had  removed  out  of  the  parish  of  Temple  into 
the  parish  of  Borthwick  ?  We  are  unable  to  see  any  distinc- 
tion. The  result  will  be,  that  each  Grorebridge  pauper  claiming 
a  residential  settlement  in  Temple  must  have  resided  somewhere 
in  the  parish  of  Temple  for  five  years  prior  to  15th  May  1891. 
Take  the  case  of  a  person  who  has  been,  and  will  be,  con- 
tinuously resident  in  Grorebridge.  If  he  was  bom  in  Gore- 
bridge  prior  to  15th  May  1891,  his  birth  settlement  will 
always  be  in  the  parish  of  Temple ;  but  he  will  b^n  at  that 
date  to  build  up  die  period  of  residence  necessary  to  acquire 
a  residential  settlement  in  Borthwick,  which  he  may  do  by 
15th  May  1896.  If  he  had  a  settlement  by  residence  in 
Temple  at  15th  May  1891,  he  will  at  that  date  b^n  the 
period  of  non-residence,  and  on  16th  May  1895  he  will  have 
lost  his  residential  settlement  in  Temple,  and  his  birth  settle- 
ment will  reviva  But  by  15th  May  1896  he  will  have 
acquired  a  residential  settlement  in  Borthwick.  If  he  had 
only  begun  to  build  up  a  period  of  residence  so  as  to  give 
him  a  residential  settlement  in  Temple,  that  process  will  at 
once  cease,  and  he  must  simply  begin  anew  to  baild  up  a 
period  of  residence  so  as  to  give  him  a  residential  settlement 
in  Borthwick. 

It  is  no  doubt  startling,  at  first  sight,  that  two  persons 
born  in  the  same  house  in  Grorebridge,  one  before  and  the 
other  after  15th  May  1891,  should  have  different  birth 
settlements,  and  that  a  person  might  reside  for  more  than 
nine  years  in  the  same  house  in  Gorebridge,  and  yet  have 
a  settlement  neither  in  Temple  nor  in  Borthwick.  Bat  there 
is  nothing  inconsistent  with  principle  in  holding  these 
positions,  and  there  is  nothing  more  incongruous  in  them  than 
in  the  fact  that,  as  matters  stand  under  the  existing  law,  two 
persons  born  in  different  parts  of  the  same  house  may  have 
different  birth  settlements,  or  in  the  fact  that  a  man  who  lives 
4^  years  on  one  side  of  a  street  and  then  4^  years  on  the  other 
should  have  a  settlement  by  residence  in  neither  of  the  two 
parishes  in  which  the  street  is  situated.  The  difference 
between  the  actual  cases  last  put  and  those  which,  it  is  con- 
tended, result  from  the  Commissioners*  order,  is  not  a  differ- 
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ence   in    principle,  but   only  in  degree.     The  argument  ab 
inconveniejUi  would  equally  apply  to  both. 

The  learned  judges  who  decided  the  Special  Case  seem  to 
have   thought  that  this   was  a   casus   improv^isus,  that  the 
Legislature  ought  to  have  provided  for  the  decision  of  such 
questions,  and  that  the  only  provision  they  had  made  was 
by  providing  a  method  of  financial  adjustment  between  parishes. 
It  is,  of  course,  impossible  for  us  to  tell  whether  our  legis- 
lators did  or  did  not  foresee  that  such  questions  would  arise. 
But  it  occurs  as  a  not  impossible  hypothesis,  that  the  difficulty 
was  fully  foreseen,  and  that  those  in  charge  of  the  measure 
formed  the  opinion  that  the  statutory  provisions  as  to  settle- 
ment could  quite  well  be  applied  in  working  out  the  results 
of  such  changes  of  area.     We  have  already  tried  to  show 
that  all  questions  of  settlement  can  be  simply  and  reasonably 
determined,  and  it  does  not  seem  presumptuous  to  think  that 
Parliament    may  have    taken   the   same  view.      The  other 
ground  of  judgment  is  more  intelligible,  but  equally  unsatis- 
factory.    It  is  said  that   Parliament  has  provided,  in  the 
Boundary  Commissioners,  a  tribunal  by  which  all  such  ques- 
tions may  be  equitably  determined.     That  is  true,  and  holds 
^ood    of   all    who  take  advantage  of  sec.  50  of  the  Local 
Government   Act      But   two   observations   occur — (1)  The 
Commissioners  in  making  such  adjustments  must  themselves 
form   an  opinion   upon  the  legal  effect  of  their  orders  on 
questions  of  settlement,  i.e.  as  to  the  effect  which  their  orders 
would  have  if  no  adjustment  were  made.     But  no  opinion  of 
theirs  is  authoritative,  and  it  would  have  been  desirable  to  have 
an  authoritative  exposition  of  the  law  on  the  matter.     This, 
however,  has  been  refused,  on  the  ground,  apparently,  that  there 
is  no  law  on  the  matter,  and  accordingly  the  Commissioners  are 
driven  back  to  form  a  legal  opinion  for  themselves.     (2)  A  little 
reflection  will  show  that  this  may  come  up  as  a  question  of 
law,  on  which  the  Court  will  find  it  necessary  to  express 
an  opinion.     In  certain  cases  there  has  been  an  exchange  of 
territory  between  parishes,  the  areas  exchanged  being  so  nearly 
equal  in  respect  of  rental  and  responsibility  that  the  parishes 
concerned  will  not  think  it  necessary  to  take  advantage  of 
section  50  of  the  Act.     Suppose  that,  after  the  powers  of 
the  Boundary  Commissioners  expire  (which  they  do  on  1st 
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August  1892),  the  parish  of  X  relieves  a  pauper  who  has 
a  settlement  in  parish  A,  acquired  by  residence  in  0— 
a  district  transferred  from  parish  A  to  parish  B.  Suppose, 
further,  that  the  parishes  of  A  and  B  have  not  made  any 
financial  adjustment  under  section  50.  It  is  quite  clear 
that  parish  X  is  not  liable,  and  that  the  liability  attaches 
either  to  parish  A  or  to  parish  B.  Could  the  Court  refuse  to 
decide  that  question  1  Surely  not.  Yet  it  is  the  very  same 
question  as  that  put  in  the  Special  Case.  We  have  tried  to 
show  that  such  questions  may  be  simply  solved  if  attention 
is  confined  to  the  statutes  and  irrelevant  considerations  ex- 
cluded. In  the  meantime,  apparently  the  question  most 
remain  unelucidated  by  judicial  decision.  We  can  only  hope 
that  when  the  Court  does  pronounce  upon  it,  their  views  may 
be  found  to  agree  with  those  at  which  the  Boundary  Com- 
missioners may  arrive  in  the  course  of  their  duties,  in  making 
financial  adjustments  between  parishes. 

Hat  Sheknan. 


®bituar^. 


The  Late  Lord  Justice-General. — The  Right  Honourable 
John  Inglis,  LL.D.,  D.C.L,  Lord  Justice-Greneral  of  Scotland, 
and  Lord  President  of  the  Court  of  Session,  died  at  his 
country  residence  in  Midlothian,  on  20  th  August  The 
deceased  judge  had  reached  the  age  of  eighty-one ;  but  up  to 
rising  of  the  Court  in  July  last,  he  was  still  in  his  chair  in 
the  First  Division.  Bom  in  1810,  Mr.  Inglis  was  the  eldest 
son  of  the  minister  of  Old  Greyfriars,  in  Edinburgh.  He 
was  educated  at  the  High  School  of  Edinburgh,  at  Glasgov 
University,  and  at  Balliol  College,  Oxford,  at  which  last  he 
graduated  as  B.A.  and  M.A  Admitted  a  member  of  the 
Faculty  of  Advocates  in  1835,  he  rapidly  came  to  the  front 
as  an  eloquent  and  graceful  pleader,  and  was  soon  known  as 
a  sound  and  skilful  lawyer.  In  1844  he  was  appointed  an 
Advocate-Depute;  in  1852  was  Solicitor-General  in  Lord 
Derby's  Administration ;  and,  after  the  General  Election  of 
the  same  year,  became  Lord  Advocate.     He  sat  in  the  House 
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of  Commons,  as  a  Conservative,  for  Stamford     In  1858  Mr. 
luglis  was  raised  to  the  Bench  as  Lord  Justice-Clerk,  witli 
the  title  of  Lord  Glencorse,  in  succession  to  Lord  Justice- 
Clerk  Hope.     For  nine  years  thereafter  he  presided  in  the 
Second  Division,  until  he  was  promoted  to  the  presidency  of 
the   Court  of  Session,  and  to  the  office  of  Lord  Justice- 
General,  vacant  by  the  elevation  of  Lord  Colonsay  to  the 
House   of   Lords.     His   lordship's    career   as   a  judge  thus 
extended  over  the  lengthened  period  of  thirty-three  years, 
and  during  that  long  term  he  was  seldom  absent  from  the 
President's  chair  for  a  single  day.     No  more  courteous  judge 
ever   sat  on  the  Scottish    Bench;  none  more  patient   and 
painstaking  ;  none  more  devoted  to  his  work ;  and  the  College 
of  Justice  has  never  numbered  on  its  roll  a  more  profound 
lawyer.     Bringing  a  penetrating  intellect    and  consummate 
knowledge  of  the  law  to  bear  on  the  varied  business  of  the 
Court  throughout  a  whole  generation,  the  late  Lord  President 
has,  in  his  time,  laid  down  and  made  clear  the  principles 
applicable  to  every  branch  of  our  jurisprudence ;  and  a  com- 
plete compendium  of  Scots  Law,  expressed  in  terse  and  pellucid 
language,  has  been  stored  up  for  posterity  in  his  admirable 
opinions. 

The  Lord  President  took  a  keen  and  practical  interest  in 
education.  He  was  the  author  of  the  University  (Scotland) 
Act  of  1858,  and  was  President  of  the  Executive  Commis- 
sion which  carried  that  statute  into  effect.  In  1857  he  was 
elected  Sector  of  Aberdeen  University,  and  in  1865  he  re- 
ceived a  similar  honour  at  the  hands  of  the  students  of 
Glasgow.  The  General  Council  of  Edinburgh  chose  him  as 
Chancellor  in  1869,  in  preference  to  Mr.  Gladstone.  This 
office  he  did  not  regard  as  purely  honorary,  but  rather  as 
affording  him  the  better  opportunity  for  furthering  the  true 
interests  of  the  University.  Until  advanced  years  at  last 
prevented  him,  the  Chancellor  always  presided  personally  at 
graduation  ceremonials,  discharging  his  exhausting  duties 
there  with  unvarying  dignity  and  grace.  He  received  the 
degree  of  D.C.L.  from  Oxford  University  in  1859;  and  the 
Universities  of  Aberdeen,  Glasgow,  and  Edinburgh  each  con- 
ferred on  him  their  honorary  degree  of  LLD. 

But  it  will  be  in  the  Parliament  House  that  the  venerable 
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Lord  President  will  be  most  sorely  missed  He  was  the 
official  head  and  the  unquestioned  leader  and  guide  of  the 
judicial  system  which  has  its  scene  within  these  ancient 
precincts.  There,  for  generations,  no  man  has  been  listened 
to  with  the  unqualified  respect  which  every  utterance  of  his 
commanded  and  received  from  all  alike ;  for  he  never  spoke 
a  vain  word  or  one  not  well-weighed,  and  which  was  not  the 
outcome  of  a  sense  of  the  responsibility  and  dignity  of  the 
honourable  office  he  held.  Nor  have  his  legal  knowledge 
and  legal  wisdom  been  equalled  in  Scotland  We  are  not 
likely  soon  to  look  upon  his  like  again. 

Mr.  Gborge  Hamilton,  Solicitor,  Kirkcudbright,  died  there 
on  17th  July,  at  the  age  of  sixty-five.  He  was  Sherifi*- 
Clerk  of  the  Stewartry. 

Mr.  Charles  Gray  Spittal,  Advocate,  Sheriff-Substitute  of 
Koxburgh,  Berwick,  and  Selkirk,  died  at  Selkirk,  on  4tb 
August.  Mr.  Spittal  was  admitted  a  member  of  the  Facultv 
of  Advocates  in  1860,  and  was  for  some  time  Sheriff- 
Substitute  of  Caithness. 

Mr.  Alexander  Wilson,  Solicitor,  Perth,  died  on  21st 
August,  in  his  sixty-third  year. 

Mr.  Geoege  M.  Brown,  Solicitor,  Nairn,  died  at  Grantown, 
on  24th  August. 


Zbe  flDontb. 


Life  of  a  Law  Officer. — In  the  House  of  Commons  the  other 
day,  the  Home  Secretary  mentioned  that  from  1830  to  1886 
there  have  been  thirty-three  Attorney-Generals  and  fort; 
Solicitor-Generals. 


Law  Officers  and  the  Bench, — It  is  a  curious  fact  that^  as 
pointed  out  by  Mr.  Matthews,  only  three  of  the  present 
English  judges  have  in  their  time  been  law  officers  of  the 
Crown — viz.  The  Lord  Chancellor,  the  Lord  Chief- Justice, 
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and  the  Master  of  the  Bolls.  In  Scotland  we  have  only 
thirteen  judges ;  but  of  these,  six  (the  Presidents  of  the  two 
Divisions,  and  Lords  Young,  Rutherfurd  Clark,  M'Laren,  and 
Stormonth  -  DarUng,  have  been  either  Lord  Advocates  or 
Solicitor-Generala 

• 

Law  Officers  and  Private  Prax^tice, — It  was  not  to  be 
expected  that  the  House  of  Commons  would  readily  adopt 
the  suggestion  that  the  law  officers  of  the  Crown  should  be 
reqoired  to  decline  private  practice.  The  question  was  hardly 
seriously  debated,  whereas  it  in  fact  requires  the  greatest 
consideration.  Another  Parliament  will  not  improbably  be 
disposed  to  say  that  the  position  of  these  members  of  the 
Government  should  not  remain  as  it  is,  but  the  disadvantage 
attending  their  withdrawal  from  the  everyday  life  of  the  Bar 
is  a  matter  which  must  always  weigh  heavily. — Law  Times, 

• 

Judicial  Memory, — Judges  (says  the  CUy  Press)  are  often 
expected  to  remember  the  facts  in  connection  with  cases 
which  they  have  tried,  particularly  when  the  matter  is  raised 
subsequently  by  either  of  the  parties.  On  Tuesday  last, 
Mr.  Commissioner  Kerr  had  a  case  before  him  which  he  had 
tried  a  fortnight  ago,  and  one  of  the  learned  counsel  suggested 
that  probably  the  Commissioner  remembered  what  had 
happened  on  the  previous  occasion.  "No,"  replied  the 
Commissioner ;  "  if  I  were  to  attempt  to  remember  what  took 
place  in  all  the  cases  I  tried,  I  should  have  been  in  a  lunatic 
asylum  a  long  time  ago  "  I 

«     # 

A  SomnoUni  Judge. — Rumour  at  the  Four  Courts  is  busy 
as  to  which  of  the  Irish  judges  is  the  central  figure  of  the 
following  story.  It  seems,  as  the  Law  Gazette  puts  it,  that  a 
learned  judge  is  wont  to  doze  during  the  more  or  less 
uninteresting  speeches  of  counsel,  and  from  time  to  time 
to  awaken  to  ejaculate  an  odd  remark  in  the  course  of  a 
speech.  An  eloquent  Q.C.  was  lately  addressing  his  lordship 
on  the  subject  of  certain  Town  Commissioners'  right  to  & 
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particular  waterway.  In  his  address  he  repeated,  tomewbat 
emphatically,  '*  But,  my  lord,  we  must  have  water,  we  must 
have  water."  The  learned  judge  thereupon  awoke,  and 
startled  the  Bar  with  the  remark,  "  Well,  just  a  little  drop, 
thank  you,  just  a  little.     I  like  it  strong." 

• 

Judffe  revising  his  own  Sentence. — Referring  to  the  trial  of 
the  Turners  the  other  day  for  the  murder  of  a  girl,  the  Lcm 
Times  writes : — "  We  would  add  once  a.£pin,  that  the  revision 
of  their  own  sentences  by  the  judges  is  calculated  to  bring 
the  administration  of  justice  into  contempt.  To  sentence  a 
person  to  penal  servitude  for  life  is  a  fearful  thing — it  cannot 
be  done  without  profound  consideration  and  the  utmost 
deliberation.  Everything  must  be  weighed  before  it  is 
arrived  at  And  yet,  without  any  fresh  evidence,  upon  mere 
reflection — ^and  worse  still,  under  pressure  of  a  question  in 
the  House  of  Commons — it  is  absolutely  reversed.  What 
respect  will  the  public  pay  to  the  solemn  pronouncements  of 
the  judges  while  such  possibilities  exist  ? " 

• 

Fortune-Telling, — ^The  enlightened  American  citizen  always 
expects  something  interesting  or  out  of  the  way  in  reports  of 
Canadian  Courts  or  doings;  that  is,  interesting  as  antiques 
are,  out  of  the  way  like  Stanley's  pygmies.  The  judges  of 
the  Queen's  Bench  Division  of  the  High  Court  of  Justice  of 
Ontario  have  recently  been  considering  the  question  of 
fortune-telling.  A  woman  was  indicted  for  unlawfully  under- 
taking to  tell  fortunes,  to  wit,  the  fortune  of  one  Caroline  J. 
Adams,  against  the  form  of  the  statute  passed  in  the  ninth 
year  of  the  reign  of  His  late  Majesty  George  the  Second, 
chapter  5,  at  the  General  Sessions  of  the  Peace  for  the  county 
of  York.  She  was  found  guilty,  and  the  case  was  reserved 
for  the  High  Court.  It  appeared  that  the  complainant 
was  in  the  employ  of  the  police,  and  went  to  discover  if  the 
accused  was  doing  wrong.  Her  story  was  that  the  prisoner 
opened  the  door,  took  her  upstairs,  sat  down  beside  her,  took 
hold  of  her  hand,  looked  at  the  palm,  and  read  her  fortune, 
■^e  then  paid  the  prisoner  fifty  cents,  which  she  claimed 
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as  her  fee.  Adams  was  neither  daped  nor  victimised,  but 
9  George  II.  c.  5,  stills  lives  and  flourishes  in  Canada, 
although  it  is  one  hundred  and  thirty  years  agone  since 
George  himself  met  the  common  doom  of  kings.  This  Act 
repealed  an  Act  passed  in  the  first  year  of  that  James  who  is 
styled  in  the  Authorised  Version  of  the  English  Bible,  a  most 
high  and  mighty  prince,  intituled  "  An  Act  against  Conjura-^ 
tion.  Witchcraft,  and  dealing  with  evil  and  wicked  spirits " 
(except  so  much  thereof  as  repealed  a  still  more  interesting 
Act  passed  in  the  fifth  year  of  that  bright  and  occidental  star. 
Queen  Elizabeth,  of  most  happy  memory,  intituled  an  Act 
against  Conjurations,  Inchantments  and  Vitchcraft) ;  George's 
Act  also  repealed  the  Scotch  Act  passed  under  Queen  Mary, 
AnerUis  Witchcra/t,  and  it  enacted  that  thereafter  no  prosecu* 
tion,  suit,  or  proceeding  should  be  commenced  or  carried  on 
against  any  person  or  persons  for  witchcraft,  sorcery,  inchant- 
meut  or  conjuration,  or  for  charging  another  with  any  such 
offence  in  any  Court  whatsoever  in  Great  Britain.  But  for 
the  more  effectual  preventing  and  punishing  any  pretences  of 
such  acts  or  powers  as  are  before  mentioned,  whereby  ignorant 
persons  are  frequently  deluded  and  defrauded,  be  it  enacted 
(says  the  statute)  that  if  any  person  shall  pretend  to  exercise 
or  use  any  kind  of  witchcraft,  sorcery,  inchantment  or  con- 
juration, or  undertake  to  tell  fortunes,  or  pretend  from  his  or 
her  skill  or  knowledge  in  any  occult  or  crafty  science  to 
discover  where  or  in  what  manner  any  goods  or  chattels 
supposed  to  have  been  stolen  or  lost  may  be  found,  every 
person  so  offending,  being  thereof  lawfully  convicted  .  .  . 
shall  for  every  such  offence  suffer  imprisonment  by  the  space 
of  one  whole  year  without  bail  or  mainprize,  and  once  in 
every  quarter  of  the  said  year,  in  some  market  town  in  the 
proper  county  upon  the  market  day,  there  stand  openly  on 
the  pillory  by  the  space  of  one  hour,  and  also  shall  (if  the 
Ck)urt  by  which  such  judgment  shall  be  given  shall  think  fit) 
he  obliged  to  give  sureties  for  his  or  her  good  behaviour,  eta 
The  decision  of  the  Court  was  in  this  case,  that  this  statute 
l)eing  in  force  on  the  l7th  day  of  September  1792,  was 
introduced  into  Ontario  by  the  Act  of  Upper  Canada,  4© 
George  III.  c  1,  by  which  all  the  criminal  laws  of  England 
then  existing  were  imported  into  the  wilds  and  wilderness  of 
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that  province,  and  that  by  the  statute  under  consideration  the 
mere  undertaking  to  tell  fortunes  constitutes  the  offence,  and 
the  conviction  was  confirmed.  We  may  add  that  the  pillory 
long  since  went  out  of  fashion  {Regina  v.  Milfvrd,  20  Ont 
306). 

In   England,  about  four  years  ^o,  a  man  was  convicte<l 
under  5  George  lY.  c.  83,  sec  4,  which  makes  punishable  as 
a  rogue  and  vagabond  "  every  person  pretending  or  professing 
to  tell  fortunes  ...  to  deceive  or  impose  upon  any  of  His 
Majesty's  subjects."     He   had  published  advertisements  in 
various   newspapers  offering  to   cast   nativities,  give  yearly 
advice,  and  answer  astrological  questions.     A  detective  wrote 
to  him,  and  received  from  him  a  circular  setting  forth  bis 
views  of   astrology   as  a  science,  and  stating  that  by  the 
position   of  the  planets   in  the   nativity  and   their  aspects 
toward  each  other  he  was  able  to  tell  any  applicant's  fortune 
in  the  various  events  of  life  in  return  for  certain  remuneration. 
He  never  actually  told  anything  to  the  detective,  and  there 
was  no  evidence  to  show  whether  or  not  he  believed  in  the 
truth  of  his  profession.     It  was  held  that  on  this  evidence 
the  astrologer  was  rightly  convicted  {Penny  v.  Hanson,  13 
Q.B.  Div,  473).    Denman,  J..,  in  giving  judgment,  said :  "  It  is 
absurd  to  suggest  that  this  man  could  have  believed  in  his 
ability  to  predict  the  fortunes  of  another  by  knowing  the 
hour  and  place  of  his  birth  and  the  aspect  of  the  stars  at  snch 
a  time.     We  do  not  live  in  times  when  any  sane  man  believes 
in  such  a  power."     He  thought  that  there  was  an  intention 
to    deceive   on    the    part  of  "  Neptune  the    astrologer,"  in 
professing  his  ability  to  tell   the  fortune  of   the  detective. 
The  Law  Quarterly  Review,  vol.  iii  p.  360,  remarks  that  these 
words  of  Mr.  Justice  Denman  "  mark  the  fall  of  an  old  belief. 
It  is  certain  that  two  centuries  ago  men  of  first-rate  ability 
believed  that  fortunes  could  be  foretold  frpm  the  aspect  of 
the    stars.       We   may  even    doubt   whether   his   lordship's 
enlightenment    does   not    mislead    him   as   to    the   average 
condition  of  modem  belief.     Not  many  years  have  passed 
since  excellent  persons  believed  in  table  turning.     Educated 
men  have  supposed  that  they  could  learn  a  good  deal  from 
what  a  child  saw,  or  said  he  saw,  in  a  crystal  ball.     The  belief 
in    astrology   is   more   venerable,   and    certainly    not  more 
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irrational  than  the  belief  in  the  miracles  at  Lourdes.  From 
a  theoretical  point  of  view,  Mr.  Penny  might  have  a  good  deal 
to  say  for  himself;  practically,  it  is  no  doubt  desirable  that 
Neptnne  the  astrologer,  and  the  like,  should  be  treated  as  the 
rogues  which  they  are  generally  found  to  be  by  their  dupes." 

Under  the  same  section  of  the  Act  of  George  lY.,  in  1877, 
a  spiritualist,  who  pretended  to  have  the  supernatural  power 
of  summoning  spirits  from  the  vasty  deep  and  making  them 
come  at  his  call,  and  obtaining  from  invisible  agents  and  the 
spirits  of  the  dead,  answers,  messages,  manifestations  of  power, 
noises,  rappings,  and  the  winding  up  of  a  musical  box,  and 
so  attempted  to  deceive  and  impose  upon  certain  persons 
who  attended  his  seances,  was  convicted  as  a  rogue  and  a 
vagabond,  and  punished  accordingly  with  three  months' 
imprisonment  with  hard  labour  (Monck  v.  Hilton,  2  £xch« 
Div.  2623). 

The  statute  of  Mary  Stuart,  above  referred  to,  is  interesting ; 
here  it  is  verbcUim  et  literatim :  "  For-sa-meikle  as  the  Qneenis 
Majestic  and  the  three  Estaites  in  this  present  Parliament, 
being  informed  that  the  heavie  and  abhominable  superstition 
used  be  diverse  of  the  lieges  of  this  Eealme,  be  using  of 
Witch-crafttes,  Sorcerie  and  Necromancie,  and  credance  given 
thereto  in  times  bygane,  against  the  Law  of  God,  And  for 
avoyding  and  away-putting  of  all  sik  vaine  superstition  in 
times  to-cum.  It  is  statute  and  ordained  be  the  Queeneis 
Majestic,  and  the  three  Estaites  foresaidis,  that  na  maner  of 
person  nor  persones,  of  quhat-sumever  estaite,  degree,  or 
condition  they  be  of,  take  upon  hand  in  onie  times  hereafter, 
to  use  onie  maner  of  Witch-craftes,  Sorcerie  or  Necromancie, 
nor  give  themselves  furth  to  have  onie  sik  craft  or  knawledge 
thereof,  their-throw  abusand  the  people :  Nor  that  na  persoun 
seik  onie  helpe,  response,  or  consultation  at  onie  sik  users  or 
abusers  foresaidis  of  Witchcraftes,  Sorcerie  or  Necromancie, 
under  the  paine  of  death,  alsweil  to  be  execute  against  the 
iiser,  abuser,  as  the  seiker  or  the  response  or  consultation. 
And  this  to  be  put  to  execution  be  the  Justice,  Schireffis, 
Stewards,  Baillies,  Lordes  of  Begalities  and  Boyalties,  their 
Deputes,  and  uthers  ordinat  Judges  competent  within  this 
Bealme,  with  all  rigour,  having  power  to  execute  the  samin  " 
(Ninth  Parliament,  IV.  of  June  1663).  —  Albany  Law 
Journal, 
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Trespassers  wiU  be  Prosecuted. — This  is  the  time  of  the  year 
when  the  thoughts  of  the  busj  practitioner,  and  his  over- 
worked (?)  articled  clerk,  naturally  turn  from  the  hot  and 
musty  office  to  the  sea  or  the  mountains,  as  the  case  maj  be. 
And  rightly  so,  for  we  say,  empathically,  that  there  is  no 
class  of  men  by  whom  a  holiday  is  more  deserved,  or  to  whom 
it  is  more  necessary  than  the  conscientious  and  hardworking 
lawyer.     We  go  further,  and  do  not  scruple  to  assert  that  no 
ordinary  mortal  can  safely  stick  hard  at  work,  enduring  all 
those    countless    anxieties   and    responsibilities   inseparably 
incident  to  the  practice  of  a  rising  lawyer,  unless  he  take  a 
periodical  rest  to  recuperate  his  exhausted  brain.     It  is  idle 
to  say  that  he  has  not  the  time ;  he  must  make  the  time.    It 
is  absurd  to  suggest  that  he  cannot  afford  it ;  he  mud  afford 
it,  or  nature  will  assuredly  be  avenged  and  compel  him  in 
invitum  to  lay  up  under  circumstances  which  will  certainly 
not  be  joviaL     Far  be  it  from  us  to  appear  to  give  any 
countenance   to   the   lazy  and   undeserving  man.     We  are 
addressing  only  the  workers,  for  they  alone  can  truly  enjoy 
the  supreme  delight  of  that  short  holiday  which  months  of 
incessant  toil  unquestionably  earn.    Such  a  holiday  can  be 
deliberately  enjoyed  as  a  necessary  right,  and  need  not  be 
speciously  urged   as   a   cloak  for   laziness.     The  difference 
between  the  genuine  enjoyment  of  an  undeniable  right  and 
the  apologetic  assumption  of  a  superfluous  luxury  is  so  well 
known  that  we  need  not  enlarge  upon  it. 

It  may  occur  to  the  reader  that  in  ventilating  our  some- 
what strong  views  on  the  holiday  question,  we  have  forgotten, 
if,  indeed,  we  have  not  ourselves  violated  our  title,  and 
committed  with  blissful  inconsistency  a  cool  trespass  on  tbe 
pages  of  the  Law  Gazette.  No,  we  are  not  an  articled  derk 
striving  to  teach  our  principal  his  duty !  We  apologise  and 
**  return  to  our  muttons."  Which  of  our  readers  who  has 
spent  his  holiday  on  a  walking  tour  has  never  been  confronted 
in  the  course  of  his  peregrinations  with  the  awe-inspiring 
notice  that  ''Trespassers  will  be  prosecuted,"  followed  sometimes 
by  a  mysterious  and  grandiloquent  addendum,  calculated  to 
inspire  additional  terror  in  the  heart  of  the  quaking  pedestrian, 
to  the  effect  that  such  prosecution  will  be  conducted  "  with 
'Se  utmost  rigour  of  the  law**?     We   purpose  to  discuss 
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this  terrible  notice^  and  to  see  whether  its  bite  is  really  as 
bad  as  its  bark  would  seem  to  suggest,  and  when  by  the 
application  of  a  little  common  sense  and  two  or  three 
examples  we  have  stripped  it  of  its  prescriptive  veneration 
and  its  pompous  diction,  we  believe  our  readers  will  enjoy  its 
ridiculous  conceit  and  its  impotent  self-assertion.  Its 
mysterious  inniundo  is  well  calculated  to  deter  the  ordinary 
tourist  from  bringing  himself  into  conflict  with  some  hidden 
terror,  and  having  to  justify  at  his  own  expense  an  act  to 
which  the  most  sensitive  conscience  can  hardly  ascribe  any 
wickedness.  But  we  are  at  a  loss  to  comprehend  the  wide- 
spread misconception  which  appears  to  exist  as  to  the  real 
power  of  such  a  notice.  Our  position  is  that  these  notices 
are  nothing  more  than  an  arrogant  and  bombastic  threat, 
which  derive  their  deterrent  influence  from  obsequious  custom 
and  subservient  timidity,  and  that  they  are  in  reality  as 
impotent  and  harmless  as  the  fabulous  "  ass  in  the  lion's  skin  " ; 
in  other  words,  they  are  aptly  described  by  Mr.  F.  W.  Mait- 
land  as  a  wooden  falsehood  (Justice  and  Police,  p.  1 3). 

There  is  no  doubt  that  the  law  has  always  been  very 
jealous  of  the  rights  of  the  landowner,  and  in  its  zeal  has  at 
times  descended  to  an  almost  ludicrous  frivolity  in  repressing 
trivial  acts  of  trespass.  For  instance,  in  Gregory  v.  Piper 
(9  B.  &  C),  Parke,  B.,  solemnly  decided  that  it  was  an 
actionable  trespass  to  place  a  single  pebble  so  as  to  lean 
against  my  neighbour's  wall.  But  the  "fetching"  word  in 
all  these  notices  is  the  word  "prosecuted."  Every  layman 
knows  that  the  word  "prosecuted"  is  applicable  only  to 
criminal  proceedings,  and  invariably  associated  in  the  popular 
mind  with  police  and  magistrates.  If  the  notice  merely  said, 
"Trespassers  will  be  sued  for  damages,"  every  school-boy 
would  laugh  it  to  scorn  so  far  as  it  could  reach  him  for 
merely  walking  across  a  pasture-field  or  a  moor.  What 
actual  damage  could  in  such  a  case  be  possibly  sustained  ? 
Of  co.urse,  we  do  not  forget  that  trespass  is  an  injuria  sine 
damno,  and  that,  therefore,  actual  pecuniary  damage  is  not 
essential  As  a  matter  of  fact,  a  notice  in  the  latter  form  is 
substantially  the  only  form  in  which  it  has  any  truth  or 
meaning.  You  cannot  be  prosecuted  for  a  bare  trespass.  The 
landowner's  only  remedy  is  to  bring  an  action  for  damages. 
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a  somewliat  ladicroos  proceeding  for  an   isolated  trespass 
unaccompanied  with  insult,  malicioos  damage,  or  claim  of 
right     The  writer  was  present  in  a  Lancashire  County  Cioort 
one  day  last  month,  when  a  hatch  of  poor  boys  were  sued 
for  damages  for  trespass  in  disobeying  one  of  these  high- 
handed notices.     What  was  the  result?    Why  the  plaintiff 
was  so  sensible  that  the  people  in  the  body,  of  the  court  were 
laughing  at  him  that  he  withdrew  the  case.    The  Court  woald 
probably  have  apportioned  twopence  halfpenny  amongst  the 
boys  as  damages,  and  as  the  plaintiff  himself  proved  the 
trespass  he  would  have  had  no  costs  except  the  bare  coart 
fees,  without  a  special  order  of  the  judge,  which,  in  such 
circumstances,  there  being  no  accompanying  aggravation,  we 
do  not  believe  any  judge  in  England  would  have  made.    We 
will  now  refer  to  two  cases  which   strikingly  demonstrate 
what  we  wish  to  convey,  i.«.  that  for  a  naked  trespass  a  man 
cannot  be  prosecuted.     Of  the  first  case  we  have  not  been  able 
to   find   any  report   other  than    a   reference   in    Wigrams 
Justices'  Note  Book,  4th  ed.,  p.  443;  but  it  will  serve  for 
purposes  of  illustration*     A  man  was  charged  before  one  of 
the   metropolitan    police    magistrates    under   the   following 
circumstances : — ^The  prosecutor  had  gone  on  a  holiday,  leaving 
his  town  house  in  charge  of  a  female  servant    It  subsequently 
came  to  his  knowledge  that  his  trusted  domestic  was  having 
**  high  jinks  "  during  his  absence,  entertaining  quite  an  army 
of  followers.     Our  friend  accordingly  essayed  to  learo  the 
truth,  and  returned  one  night  surreptitiously  that  he  might 
see  for  himself  how  the  land  lay.     He  arrived  at  home  late, 
and  all  was  decently  dark  and  quiet.     He  found  nothing  to 
confirm  his  suspicions  until  he  caused  the  sanctum  of  his 
peccant  domestic  to  be  invaded,  when  she  was  found  to  all 
appearances  enjoying  dutiful  and  innocent  slumber.    But,  alas, 
alas!  for  the  waywardness  of  human  nature.     Underneath 
her  bed  was  a  man.     And  so  it  was,  after  all,  but  too  trua 
Bighteous  indignation  seized  our  friend,  and  he  promptly 
hauled  up  the  intruder  before  the  magistrate,  anticipating,  no 
doubt,  that  summary  justice  would  be  meted  out,  and  his 
sense  of  insult   sharply  vindicated.     But   he    was  quickly 
undeceived,  though  it  was  some   time   before  he  recovered 
from  the  shock  entailed  by  realising  how  utterly  falladous 
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were  his  notions  of  the  power  of  the  criminal  law  in  protect- 
ing the  sacredness  of  private  property.  The  defendant'a 
object  was  perfectly  plain,  and  it  was  also  obvious  that  that 
object  was  not  jptr  se  unlawful — for  the  English  law  has  as 
yet  formulated  no  final  sanction  for  a  breach  of  the  seventh 
commandment  The  magistrate  had,  therefore,  no  alternative 
but  to  discharge  the  defendant 

The  other  case  is  of  considerably  more  importance,  since 
it  has  found  its  way  into  the  recognised  reports,  and  it 
unequivocally  exploded  this  huge  popular  fallacy.  We  refer 
to  JEley  v.  Lytle  (50  J.  P.  308).  Shortly,  the  facts  were  that 
some  footballers  were  peaceably  enjoying  a  game  in  a  field 
adjoining  the  respondent's  garden  when  an  erratic  punt 
landed  their  ball  "over  the  garden  wall."  Without  more 
ado  one  of  the  players  invaded  the  garden  to  recover  the 
ball,  which  was  speedily  done.  But  the  irate  proprietor  had 
watched  the  whole  proceedings,  and  at  once  laid  an  infor- 
mation, under  24  &  25  Vict  c.  97,  sees.  24  and  52,  for  trespass 
and  malicious  injury  to  his  garden.  The  hapless  defendant 
was  in  mortal  trepidation,  and  saw  himself,  in  imagination, 
the  inmate  of  a  cell  drinking  "  skilly "  out  of  a  tin  basin. 
As  his  education  had  led  him  to  expect  he  was  convicted. 
But  his  friends  did  not  forsake  him :  some  one  gave  them 
sound  advice,  upon  the  strength  of  which  they  appealed  to 
the  Divisional  Court,  who  unhesitatingly,  and  in  the  roost 
emphatic  manner,  quashed  the  conviction,  on  the  ground  that 
there  could  be  no  conviction  for  trespass  where  only  nominal 
damage  was  occasioned,  and  there  was  no  malicious  intent 
What  more  positive  negation  of  the  foolish  fallacy  which 
forms  the  title  of  our  article  could  be  adduced  ? 

Who  has  not  seen  the  look  of  unutterable  dismay  which 
overspreads  the  features  of  the  small  boy,  who,  forgetting  the 
narrow  confines  of  his  small  cricket  pitch,  "opens  his 
shoulders  "  to  square  leg  only  to  see  his  solitary  cricket-ball 
vanish  over  an  adjoining  garden  wall,  to  be,  as  he  fancies 
irretrievably,  lost,  unless,  indeed,  he  can  obtain  that  leave, 
which  his  quaking  heart  tells  him  will  be  indignantly  refused, 
"to  look  for  his  ball  in  your  garden,  sir  "  ?  But  this  boy  will 
fioon  belong  to  a  past  generation.  A  new  generation  is 
springing  up,  educated  in  accordance  with  the  judgment  in 
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ISley  V.  LytU  (sup.),  a  generation  whicli  questions  tbe  sacred- 
•ness  of  the  most  heavy  prescription,  and  whose  small  boy 
will  be  free  from  the  timidity  of  his  ancestors,  and  only 
recognise  the  first  nine  commandmenta 

Of  course,  the  landowner  has  one  other  remedy  besides  the 
cumbrous  one  of  a  practically  impossible  action  for  damages, 
and  if  he  can  afford  it,  it  offers  perhaps  the  best  solution  of 
the  difficulty ;  be  can  keep  on  his  premises  or  garden  a  trasty 
professional  "  chucker-out"  It  is,  of  course,  indisputable  that 
a  trespasser  who  refuses  to  leave  on  demand  can  with 
impunity  be  taken  by  the  shoulders  and  forcibly  ejected, 
provided  no  more  force  is  used  than  is  absolutely  necessary. 

In  conclusion,  it  must  not  be  supposed  that  our  remark 
are  intended  to  encourage  or  countenance  impudent  invasion 
of  private  property;  far  from  it  We  should  doubtless  be 
the  first  to  resent  the  unauthorised  invasion  of  our  park  (if 

we  had  one !)  by  the  ubiquitous  tripper  or  the  "  B "  line 

tourist  We  should  ourselves,  upon  principle,  never  commit 
tbe  most  innocent  trespass  without  first  asking  leave,  if  that 
were  reasonably  possible.  But  what  we  have  endeavoared 
to  explode,  and  do  not  hesitate  to  condemn,  is  the  notoriously 
prevalent,  and  yet  withal  untenable,  assumption  that  the 
landowner  is  at  liberty  to  invoke  the  sanctioning  of  the 
criminal  law  to  punish  a  harmless  trespasser. 

If  his  domains  have  been  invaded  by  the  unsuspecting  and 
innocent  tourist,  the  day  is  forever  gone  when  he  can  radely 
call  upon  him  to  surrender,  pointing  with  imperious  finger  at 
a  tottering  notice  board  whereon  is  displayed  in  almost  worn- 
out  characters  the  egregious  dogma  which  we  are  attacking. 
No  longer  can  he  demand  your  name  and  address,  and  then, 
remorselessly  ignoring  the  apology  which  the  true  Englishman 
will  always  tender,  hurry  off  to  lay  information  before  the 
nearest  m^istrate  in  vindication  of  a  right  which  is  only 
recognisable  in  a  civil  court,  and  which  even  there  a  nine- 
teenth century  jury  will,  in  the  absence  of  accompanying 
aggravation,  view  with  justifiable  disfavour.* — Law  OazetU. 

#    # 

Intematumal  Assoeiatum  of  Penal  Law,  held  August  1890. 
— It  is  the  general  belief  of  outsiders^  that  the  germ  of  this 
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young  asaociation,  which,  (Juring  its  two  years'  existence,  has 
already  made  astounding  progress,  must  be  souj^ht  in  the 
doctrines  of  Lombroso,  as  laid  down  in  his  Uomo  Ddinquente, 
and  the  theories  of  his  followers,  the  so-called  Italian  school. 
This  is  an  error.  Anthropology  in  regard  to  the  criminal  had 
existed  before  Lombroso's  famous  book,  but  the  great  alienist, 
in  trying  to  prove  that  the  criminal  is  born  a  criminal,  and 
that,  tlierefore,  he  cannot  overcome  his  hereditary  dispositions, 
bas  aroused  the  interest  of  jurists  and  others  for  anthropolo- 
gical iuvestigations.  The  science  of  criminal  law  began  from 
that  time  to  occupy  itself  more  with  criminal  anthropology 
than  it  had  ever  done  before.  Inasmuch  as  the  formation  of 
the  International  Criminal  Association  is  an  outgrowth  of  this 
generally  aroused  interest,  it  may  be  brought  in  connection 
with  the  Italian  school,  but  it  is  not  more  an  adherer  to  the 
doctrines  of  that  school  that  it  adopts  the  old  penal  law 
systems  of  the  legal  theorists.  Its  propositions  form  indeed 
no  absolute  confession  of  faith  to  which  adherence. in  every 
particular  is  required,  but  are  rather  a  statement  of  the 
general  tendency  of  the  association's  work.  The  aims  and 
principles  of  this  international  organisation,  very  little  known 
in  the  United  States,  are  told  in  the  language  of  the  constitu- 
tion, of  which  Boland  P.  Falkner,  of  Philadelphia,  made  an 
admirable  translation  in  the  Annals  of  the  American  Academy 
of  Political  and  Social  Science,  July  1890.  I  reproduce  here 
this  translation : — 

"  I.  The  International  Criminal  Law  Association  holds  that 
crime  and  its  repression  should  be  considered  from  the  social 
as  well  as  from  the  juridical  standpoint.  It  purposes  the 
incorporation  of  this  principle,  and  the  consequences  which 
flow  from  it,  in  the  science  of  criminal  law  and  in  penal 
legislation. 

*"  II.  The  association  adopts,  as  the  fundamental  basis  of  its 
labours,  the  following  propositions : — 

"  1.  The  purpose  of  criminal  law  is  the  struggle  against 
crime  viewed  as  a  social  phenomenon. 

"  2.  Penal  science  and  penal  legislation  should  take  into 
consideration  the  results  of  anthropological  and  sociological 
studies. 

''  3.  Punishment  is  one  of  the  most  efficacious  means  at  the 
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disposal  of  the  State  in  combating  crime.  It  is  not  the  onlj 
means.  It  should  not  be  separated  from  other  social  remedies, 
and  especially  from  preventive  measures. 

"  4.  The  distinction  between  habitual  and  occasional  ddia- 
quents  is  essential  in  practice  as  well  as  in  theory,  and  should 
be  at  the  base  of  provisions  of  the  penal  law. 

*'  5.  As  the  administrations  of  criminal  courts  and  of 
prisons  pursue  the  same  end,  as  the  significance  of  the  seuteDce 
depends  upon  the  mode  in  which  it  is  carried  out,  the  distinc- 
tion common  in  modem  law  between  the  repressive  organs  and 
the  prison  organs  is  irrational  and  hurtful. 

"  6.  Bestraiut  of  liberty  occupying  justly  the  first  place  in 
our  system  of  punishments,  the  association  devotes  special 
attention  to  all  that  concerns  the  improvement  of  prisons  and 
allied  institutions. 

"  7.  With  respect  to  punishments  by  imprisonments  of 
short  duration,  the  association  considers  that  the  sulistitution 
for  impi:isonment  of  measures  of  an  equivalent  efficacy  is 
possible  and  desirable. 

''  8.  With  respect  to  punishment  by  imprisonment  of  long 
duration,  the  association  holds  that  the  length  of  the  imprison- 
ment should  not  depend  only  upon  the  results  obtained  by  the 
penitentiary  system. 

"  9.  With  respect  to  incorrigible,  habitual  delinquents,  the 
association  holds  that  the  penal  system  should  aim  at  placing 
such  delinquents  beyond  the  possibility  of  harm  for  as  long  a 
time  as  possible,  and  this  independently  of  the  gravity  of 
the  offence,  even  when  there  is  merely  a  repetition  of  minor 
offences. 

"  III.  The  members  of  the  association  agree  to  the  funda- 
mental propositions  above  announced.  Members  of  the  asso- 
ciation may  propose  the  admission  of  new  members  to  the 
executive  committee.  Such  proposal  must  be  in  writing. 
The  executive  committee  decides  upon  it  by  a  majority  vote, 
without  stating  the  reasons  of  its  decision. 

"  IV.  As  a  general  rule  one  session  is  held  each  year.  The 
sessions  may,  under  circumstances,  take  place  at  longer  inter- 
vals. At  each  session  the  association  designates  the  times  and 
place  of  the  following  sessions. 

"  Y.  The  executive  committee  determines  the  order  of  pro- 
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ceedings,  and  provides  that  a  basis  of  discussion  shall  be 
prepared  by  reports.  It  presents  at  each  session  a  report  of 
the  progress  made  since  the  date  of  the  preceding  reunion  in 
the  penal  legislation  of  the  different  countries.  It  publishes 
this  report  and  also  an  abridgment  of  the  minutes  of  the 
meeting. 

*'  VI.  The  association  elects  the  members  of  the  executive 
committee.  It  provides  at  each  session  for  the  use  of  such 
languages  as  will  most  facilitate  its  deliberations.  The 
questions  placed  upon  the  order  of  proceedings  of  a  session 
are  not  submitted  to  a  vote.  Nevertheless,  when  two-thirds 
of  all  members  voting  unite  in  the  support  of  any  proposition 
submitted  to  the  meeting,  it  is  added  to  the  fundamental 
propositions  enumerated  in  Article  II. 

"VII.  The  meeting  votes  by  simple  majority.  Absent 
members  may  send  in  their  votes  by  letter.  For  every  modi- 
lication  of  this  constitution  a  majority  of  two-thirds  of  the 
members  voting  is  necessary. 

"VIII.  The  executive  committee  is  composed  of  three 
members,  who  divide  among  themselves  the  duties  of  presi- 
dent, secretary,  and  treasurer.  The  committee  chooses  from 
its  number  the  president  of  the  general  meeting. 

"IX.  The  annual  dues  are  fixed  at  six  francs  ($1.20). 
Their  collection  is  the  duty  of  the  treasurer." 

The  first  meeting  of  the  association  was  held  at  Brussels, 
1889.  It  had  then  250,  at  the  second  over  500  members. 
It  issues  a  bulletin  in  French  and  German,  which  reports  on 
the  work  done,  and  in  which,  also,  the  reports  of  the  chief 
speakers  as  well  as  the  debates  are  published.  The  bulletin 
will  also  be  issued  in  the  English  language  as  soon  as  the 
increase  of  the  number  of  English-speaking  members  makes  it 
desirable.  Application  for  membership  may  be  addressed  to 
the  below-named  officers,  or  to  any  meruber  of  the  union. 
The  United  States  are  represented  by  the  following  members : 
Mr.  F.  R.  Brockway,  superintendent  of  Elmira  Heformatory, 
New  York ;  Boland  P.  Falkner,  instructor  at  the  University 
of  Pennsylvania ;  Clark  Bell,  president  of  the  the  Med-Leg. 
^!^ety,  New  York ;  Emily  Kemplin,  lecturer  on  law  at  the 
University  of  the  City  of  New  York.  National  branches  of 
the  union  have  been  formed  in  almost  all  countries,  to  facili* 
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tate  the  work  of  the  international  body  bj  discussion  of  the 
different  topics,  and  meetings  are  held  previoasly  to  the 
annual  congress.  Among  the  members  we  find  the  names  of 
the  most  eminent  jurists  and  scientists  of  all  countries.  The 
business  of  the  association  is  managed  by  its  oGDcers:  Dr. 
Ad.  Prins,  Brussels ;  Dr.  A.  Van  Hamel,  Amsterdam;  and  Dr. 
Franz  von  Liszt,  Halle,  professors  of  criminal  law  in  the 
universities  of  the  respective  cities.  The  merit  of  haying 
founded  the  union  lies  principally  with  Professor  von  Liszt, 
who  is  well  known  in  £urope  by  his  learned  treatise  on 
criminal  law  and  other  works  on  penal  law  topics,  and  is  also 
the  chief  editor  of  the  standard  German  criminal  law  magazine 
{Zeit$chri/t  fur  die  gesammU  Stra/rechts-wisseruchaft).  The 
main  questions  that  occupied  the  attention  of  the  association 
at  the  second  meeting,  held  at  Berne,  Switzerland,  in  August 
1890,  were  the  treatment  of  minor  and  habitual  offenders, 
which  had  been  already  criticised  as  needing  reforms  at  the 
meeting  in  Brussels.  The  association  then  declared  the 
greatest  defect  of  the  present  system  of  treating  babitaal 
offenders  to  be  a  lack  of  classification,  the  uniformity  in  the 
treatment  of  habitual  and  occasional  offenders,  and  the  abuse 
of  short  sentences,  which  permit  habitual  offenders  to  return 
to  society  without  sufiBcieut  protection  of  the  latter.  Tiie 
main  topic  for  the  second  meeting  was  therefore :  How  shall 
the  law  define  incorrigible  and  habitual  offenders,  and 
what  measui*es  shall  be  recommended  against  this  class  of 
criminals. 

The  very  lively  debate  of  this  important  subject  showed 
the  usefulness  of  the  union.  The  scientists,  representing 
France,  Germany,  and  Bussia,  stood  on  so  different  grounds, 
that,  if  the  association  had  no  other  aim  but  to  give  to  the 
leading  persons  interested  in  criminal  law  an  opportunity  to 
exchange  their  ideas,  its  work  would  be  of  the  greatest 
value. 

The  resolution  finally  adopted  by  the  association  was  a 
compromise  of  the  contradictory  views  of  its  members.  It 
reads  as  follows :  "  There  are  offenders  for  whom,  on  account 
of  their  physical  and  moral  defects,  the  common  reaction  of 
ordinary  punishment  is  insufficient.  To  those  belong  the 
recidivist es,  who  must  be  counted  among  the  degenerated  or 
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professional  crimiuals.  Special  measures  must  be  taken 
against  these  persons,  according  to  the  grade  of  their  deprava- 
tion and  the  danger  they  expose  to  society." 

In  regard  to  juvenile  offenders,  the  association  resolved, 
after  a  very  interesting  discussion,  that  no  prosecuting  steps 
shall  be  taken  against  children,  but  criminal  prosecution  shall 
be  substituted  by  measures  of  an  exclusive  educational  char- 
acter.. A  child  shall  not  even  be  punished  if  it  had  the 
capacity  of  distinguishing  between  right  and  wrong. 

As  the  association  holds  that  short  imprisonment  con- 
firms too  often  men  in  criminal  conduct,  it  discussed  at  its 
first  and  second  meeting  the  various  substitutes  for  this 
punishment. 

As  one  of  such  means,  it  recommended  at  the  session  in 
Berne  that  punishment  by  imprisonments  of  short  duration 
can  be  replaced  by  sentencing  the  offender  to  compulsory 
work  without  imprisonment. 

Though  the  birthplace  of  the  International  Association  is 
Bmssels,  the  evidence  of  its  vitality  has  been  given  at  the 
second  meeting  at  Berne. 

The  interest  aroused  in  all  parts  of  the  civilised  world  for 
this  young  body  was  unusually  great,  and  the  increase  of  the 
number  of  members  showed  that  the  foundation  of  such  an 
organisation  was  timely. 

But  better  guarantees  than  all  this  outer  success  are  the 
earnestness,  the  love  for  humanity,  connected  with  the  sense 
of  justice,  which  unite  its  members  to  a  strong  body  in  the 
struggle  against  crime.  Indeed,  when  leaving  the  hospitable 
city  in  which  the  second  meeting  was  held,  and  separating 
from  the  members  of  the  association,  every  one  of  the 
attendants,  though  coming  from  different  parts  of  the  globe, 
felt  as  leaving  long  known,  dear  friends. 

There  is  also  neither  theoretical  fanaticism  nor  vague 
idealism  to  be  found  among  the  leaders  of  the  union,  but  that 
noble  spirit  which  makes  the  work  of  the  association,  as  the 
president  of  the  Swiss  Bepublic  said  in  his  opening  address, 
"  The  dawn  of  a  reform  which  will  be  distinguished  in  the 
history  of  criminal  law,  and  therefore,  also,  in  the  history  of 
mankind." — Medico-Legal  Journal 
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Servants  getting  up  rival  Businese. — ^The  relation  of  master 
and  servant  in  modem  times  has  become  somewhat  oompli- 
catedy  and  it  is  not  unosoal  for  employers  on  engaging  some 
classes  of  servants  to  bind  them  over  not  to  set  up  a  rival 
business  when  they  part  company.  Such  a  restriction  on 
natural  liberty  can  only  be  enforced  by  means  of  some  special 
agreement,  and  whenever  the  kind  of  business  is  one  which  a 
servant,  liaving  once  mastered  it,  may  easily  carry  on  for  his 
own  profit  after  he  leaves  the  service,  there  is  much  to  be 
said  in  favour  of  a  special  stipulation  to  that  effect  The 
servant  naturally  becomes  acquainted  with  all  the  details  of 
business,  and  with  the  class  of  people  who  are  concerned,  and 
thereby  the  connection  of  the  employer  may  be  secured  for 
the  patronage  of  any  servant  who  looks  forward  to  set  up  a 
business  of  his  own  on  a  future  occasion.  This  kind  of 
advantage  is  chiefly  available  to  clerks  and  managers  where 
special  skill  is  required,  and  there  are  many  ways  of  securing 
the  stipulation  required,  as  well  as  of  describing  the  limita- 
tions under  which  the  restriction  is  to  take  effect  The  law 
is  jealous  of  allowing  any  one  to  make  a  covenant  which  will 
shut  him  out  altogether  from  employing  himself  as  he  may 
think  fit,  and  will  not  allow  him  to  enslave  or  pauperise 
himself  unless  some  reasonable  limit  is  put  to  the  engagement 
Hence  there  must  always  be  metes  and  bounds  shown  as  a 
justification  for  the  self-denying  ordinance  which  the  servant 
imposes  on  himself.  Some  of  the  later  cases  on  this  sub- 
ject are  always  edifying,  as  they  closely  relate  to  leading 
doctrines,  and  to  the  policy  of  the  law,  which  are  becoming 
every  day  more  important 

Many  of  the  cases  which  have  arisen  out  of  this  class  of 
difficulties  between  employers  and  their  late  servants  have 
turned  on  the  distance  or  area  within  which  the  stipulated 
restriction  is  to  operate,  or  to  the  duration  of  time.  And  all 
sort«  of  niceties  have  been  discussed*,  chiefly  in  courts  of  equity, 
as  to  the  interpretation  of  the  covenants  as  to  time  and  place, 
and  as  to  the  reasonableness  of  the  arrangements  generally. 
But  it  is  not  necessary  to  go  far  back  for  illustrations.  In 
the  leading  case  of  Leather  Cloth  Company  v.  LorsofU,  L  K. 
9  £q.  345,  Vice-Chancellor  James  had  to  examine  the  subject 
closely.      According   to   that   case,  although   public  policy 
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requires  that  every  man  shall  be  at  liberty  to  work  for  him- 
self, and  shall  not  deprive  himself  of  the  state  of  his  labour, 
skill,  or  talent,  yet  it  is  equally  a  principle  of  public  policy 
that  a  man  shall  be  enabled  to  sell  to  the  best  advantage 
anything  that  he  has  acquired  by  his  labour,  skill,  or  talent ; 
and  when  that  advantage  requires  him  to  enter  into  stipula- 
tions, he  may  do  so,  provided  such  stipulations,  however 
restrictive  upon  himself,  are  not  unreasonable,  having  regard 
to  the  subject-matter  of  the  contract.  Hence,  upon  the 
formation  of  a  company  for  the  purchase  and  working  of  the 
process  of  manufacture  of  leather  doth  introduced  into  this 
country  from  America,  tlie  agreement  for  purchase  contained 
a  provision  that  the  vendors  would  not  carry  on  in  any  part 
of  Europe  any  manufactory  for  the  sale  of  productions  now 
manufactured  by  the  vendors,  so  as  to  interfere  with  the 
exclusive  enjoyment  by  the  purchasing  company  of  the  bene- 
fits then  purchased.  Much  controversy  arose  on  the  wide  and 
sweeping  effect  of  this  restriction,  which  is  equally  applicable 
to  master  and  servant,  and  at  a  later  stage  it  was  contended 
that  one  of  the  vendors  could  not  set  up  a  factory  in  England 
to  make  leather  cloth  of  the  same  kind.  The  defendant  had 
once  been  manager  of  the  vendors'  company  in  America,  and, 
when  sued  for  breach  of  the  covenant,  contended  that  such  a 
covenant  was  like  contracting  oneself  into  idleness  for  the 
rest  of  his  life,  and  depriving  oneself  of  the  means  of  liveli- 
hood. But  the  Vice-chancellor  held  that  the  defendant  had 
broken  his  covenant,  and  that  the  covenant  did  not,  in  reality, 
violate  any  of  the  rules  of  law,  and  was  not  more  than  an 
adequate  restriction  for  the  benefit  of  the  purchasers. 

Another  case,  of  Sotmllan  v.  JRousUlan,  14  Ch.  D.  351, 
involved  what  seemed  another  sweeping  restriction,  which 
was  said  to  be  far  too  wide.  The  plaintiffs  were  champagne 
merchants  at  Epernay  in  France,  having  an  office  in  London. 
They  were  not  owners  of  any  vineyard,  but  bought  grapes 
from  the  owners  of  vineyards  in  Champagne,  and  manufac- 
tured them  into  wine.  The  defendant  was  a  nephew  and  a 
clerk,  and  had  been  employed  by  his  relatives  as  a  traveller, 
and  entered  into  an  agreement  with  them  not  to  represent  any 
other  champagne  house  for  two  years  after  having  left  them, 
and  not  to  engage  in  the  champagne  trade  for  ten  years  after 
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leaving  them.  He  started  as  a  wine  merchant  in  London, 
and  began  to  sell  wine,  and  to  describe  himself  as  of  "  Ay, 
Champagne/'  though  having  no  establishment  at  that  place. 
He  was  sued  in  this  country  for  an  injunction,  and  he  con- 
tended that  as  the  restriction  would  apply  to  the  whole 
kingdom  of  Great  Britain,  it  was  altogether  void.  Fiy,  J., 
held,  however,  that  the  covenant  was  valid,  and  that  as  the 
defendant  imported  wine  from  Champagne,  and  pnt  on  it 
his  own  brand,  this  amounted  to  a  guarantee  of  its  cxcellencj, 
and  to  a  breach  of  his  covenant.  The  covenant  did  not, 
according  to  the  learned  judge,  go  beyond  the  protection 
which  the  defendant's  former  employers  required,  and  hence, 
though  it  extended  over  the  whole  kingdom,  this  was  merely 
an  incident  of  that  particular  trade.  The  judge  said  that 
the  cases  where  an  unlimited  prohibition  had  been  held  void, 
related  only  to  circumstances  in  which  such  a  prohibition 
had  been  unreasonable.  And  here  there  was  nothing 
unreasonable. 

The  next  case  is  a  more  homely  illustration  of  what  takes 
place  in  smaller  trades.  In  Baines  v.  Geary,  35  Cli.  D.  154, 
the  plaintiffs  were  dairymen,  and  engaged  the  defendant  as 
milk  carrier  and  general  servant,  and  liable  to  be  discharged 
after  a  fortnight's  notice.  The  defendant,  on  being  engaged, 
signed  an  agreement  that  he  would  not,  after  being  discharged, 
"  serve,  or  cause  to  be  served  with  milk,  or  any  other  dairy 
produce  for  his  own  benefit,  or  that  of  any  other  person,  or 
either  directly  or  indirectly  interfere  with  any  of  the  customers, 
served  or  belonging  at  any  time  to  the  plaintiffs  or  their 
successors  in  business."  The  defendant  left  the  service  of 
the  successors  of  the  plaintiffs,  and  started  in  business  in  the 
same  district,  and  served  some  of  the  old  customers,  where- 
upon he  was  sued  for  an  injunction.  One  contention  was, 
that  the  agreement  was  void,  because  it  prohibited  serving 
customers,  who  might  at  any  future  time  belong  to  the 
plaintiffs.  The  judge,  however,  held  that  the  agreement 
might  be  treated  as  severable,  and  to  apply  to  their  customers 
only,  in  which  case  the  defendant  had  broken  his  agreement, 
and  so  was  liable  to  the  injunction.  The  Court  in  this  way 
cut  down  what  seemed  to  be  an  unlimited  agreement  to  one 
which  seemed  reasonable,  namely,  that  those  customers  were 
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not  to  be  interfered  with  who  had  been  customers  during  the 
service  of  the  defendant. 

The  doctrine  that  a  covenant  of  a  general  kind  may  be 
treated  as  severable,  and  held  good  as  to  a  more  limited 
period,  is  not  of  universal  application,  as  was  seen  in  a  later 
case  of  jBo&t  v.  Hedgecock,  39  Ch.  D.  520.  The  plaintiffs 
were  tailors  in  Holbom,  and,  on  engaging  the  defendant  as 
foreman  cutter  and  general  superintendent  at  a  salary  of  £5 
per  week,  required  him  to  sign  an  agreement  "  that  he  would 
not  enter  into  the  service  of  any  other  person  or  be  interested 
in  any  business  within  one  mile  of  Holborn  for  two  years 
after  leaving  the  service."  The  defendant  quarrelled  with  the 
plaintiffs,  and,  on  leaving,  set  up  the  business  of  a  tailor 
within  one  hundred  yards  of  the  employers'  shop.  When 
sued  for  injunction,  the  defendant  contended  that  the  covenant 
was  void,  because  it  prohibited  every  kind  of  business ;  and 
the  plaintiffs,  on  answering  that  objection,  then  asked  that  the 
injunction  should  only  be  applied  to  the  business  of  a  tailor. 
But  Chitty,  J.,  held  that  this  severance  could  not  be  made, 
for  that  the  covenant  was  one  and  indivisable,  and  there  were 
no  means  of  ascertaining  how  far  any  one  part  was  intended 
to  apply  to  one  particular  business  more  than  to  another. 

The  latest  case,  of  MiUa  v.  Dunham,  1891,  1  Ch.  576,  is 
also  one  of  very  general  application.  The  plaintiffs  were 
called  the  Food  Antiseptic  Company,  and  were  manufacturers 
of  a  food  preservative  called  "  Frigiline."  They  engaged  the 
defendant  as  a  traveller  and  assistant  at  a  salary  of  £104 
besides  travelling  expenses.  He  signed  an  agreement  to 
devote  all  his  time  to  the  business  of  soliciting  orders,  and 
that  "  in  the  event  of  the  termination  of  the  agreement,  the 
defendant  should  not,  for  or  on  account  of  any  employer,  or 
on  his  own  account,  at  any  time,  either  by  himself  or  in 
partnership  with  any  other  person  or  persons,  call  upon,  or 
directly  or  indirectly  solicit  orders  from,  or  in  any  way  deal 
with,  any  person  or  firm  who,  during  the  continuance  of  the 
agreement,  should  be  customers  of  the  plaintiffs  or  any  future 
successors  of  the  plaintiffs'  company."  This  agreement 
seemed  to  avoid  some  of  the  errors  in  former  cases.  The 
defendant,  after  a  time,  received  notice  to  leave,  and  he 
entered  into  the.  employment  of  the  Fieezeall  Food  Preserva* 
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tion  Company,  who  carried  on  a  similar  baainess  to  that  of 
the  plaintiffs.  The  defendant,  as  the  traveller  of  the  latter 
company,  solicited  orders  from  some  of  the  customers  of  the 
plaintiffs,  whereupon  an  action  for  injunction  was  commenced. 
The  defendant  set  up  the  defence  that  the  covenant  was  too 
wide,  and  put  it  in  the  power  of  the  plaintiffs  to  exclude  the 
defendant  from  all  business  whatever  with  the  former 
customers  of  the  plaintiffs.  On  the.  other  hand,  the  plaintiffs 
contended  that  the  covenant  did  not  go  further  than  was 
necessary  to  give  reasonable  protection  to  the  person  imposing 
it.  Hence,  the  question  was,  whether  this  agreement  showed 
an  unreasonable  restraint  of  trade. 

The  judge  (Chitty,  J.)  had  to  interpret  the  covenant,  and 
he  came  to  the  conclusion  that  though  there  were  very  wide 
words,  namely,  ''shall  not  in  any  way  deal  or  transact 
business  with  the  old  customers,"  yet  that  it  might  be 
reasonably  construed  as  applying  only  to  business  of  the  same 
or  a  similar  kind.  Another  objection  was,  that  the  agreement 
extended  during  the  whole  life  of  the  defendant,  and  the 
judge  held  that  this  was  not  a  well-founded  objection  as  to 
time.  He  therefore  held  the  agreement  to  be  valid  and 
enforceable.  On  appeal,  the  Court  of  Appeal  agreed  with  the 
judgment,  and  construed  the  general  words  "  deal  with "  as 
amounting  to  nothing  more  than  the  particular  kind  of 
business  in  which  the  plaintiffs  were  concerned.  As  Lindlej, 
L.  J.,  observed,  the  principle  of  all  the  cases  is,  that  all 
restraints  upon  trade  are  bad  as  being  in  violation  of  public 
policy,  unless  they  are  natural,  and  not  unreasonable  for  the 
protection  of  the  parties  in  dealing  legally  with  some  subject- 
matter  of  contract  Hence,  if  the  Court  thought  that  this 
agreement  was  a  reasonable  protection  to  the  plaintiffs,  the 
same  could  be  enforced.  The  Court  did  not  unanimoi^aly 
arrive  at  this  conclusion,  for  one  of  the  Lords  Justices  had 
great  doubts  whether  the  agreement  was  not  intended  by  the 
plaintiffs  to  prevent  eveiy  kind  of  business ;  nevertheless  he 
did  not  dissent  from  the  conclusion,  for  the  reason  that  the 
words  might  reasonably  be  confined  to  business  of  the  kind 
hitherto  carried  on. 

•     These  cases  show  that,  in  disposing  of  this  class  of  cases, 
great  discretion  is  exercised  by  the  Court  as  to  what  is  or  is 
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not  a  reasonable  protection  to  the  employer. — Justice  of  the 
Peace. 
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Studies  in  Constitutional  Laio.  By  Emile  Boutmy.  Trans- 
lated by  E.  M.  DiCET.  With  an  Introduction  by 
Professor  A.  V.  Dicey.  London:  Macmillan  &  Co. 
1891. 

This  little  volume  contains  three  able,  instructive,  and 
suggestive  essays  on  the  Constitutions  of  England,  of  the 
United  States,  and  of  France.  They  increase  our  admiration 
of  M.  Boutmy's  power  of  understanding  and  appreciating 
widely  different  forms  of  government,  which  includes  a  breadth 
of  view  and  a  critical  acuteness  not  easily  combined.  They 
confirm  us  in  our  former  opinion,  that  he  has  not  done  him- 
self justice  in  the  single  volume  on  the  English  Constitution, 
which  we  recently  criticised.  The  outline  so  clearly  sketched 
in  the  present  volume  should  have  been,  and  we  trust  will  yet 
be,  filled  in  in  a  more  complete  and  exhaustive  manner  than 
has  there  been  done. 

We  can  wish  a  student  no  better  introduction  to  the  study 
of  the  Constitutions  of  the  three  countries,  of  which  the  writer 
here  treats,  than  the  pages  before  us.  They  are  like  a  guide- 
book, which  contributes  to  the  ultimate  enjoyment  of  the 
traveller  by  warning  him  against  false  hopes  and  undue 
expectations.  They  also  caution  him  against  rash  analogies 
and  too  strong  contrasts.  The  English  Constitution  is  shown 
to  be  not  so  chaotic  and  not  quite  so  much  the  result  of 
chance  as  it  perhaps  has  been  represented  to  be,  and  as  it  at 
first  sight  appears.  The  Federal  Constitution  of  the  United 
States,  it  is  pointed  out,  is  democratic  in  a  very  different  sense 
from  that  of  France,  and  does  not  always  involve  the  dead- 
lock one  would  naturally  expect  after  perusing  the  provisions 
of  the  various  documents  which  define  it.  The  perfection 
aimed  at  by  the  Constitution  of  France  is  admitted  to  have 
its  drawbacks.     The  author   finds   the  key  to  the  English 
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Constitution  in   history,  to  the  Constitution  of  the  United 
States  in  expediency,  and  to  that  of  France  in  logic.    We 
have  no  text  of  our  Constitution  to  which  we  can  lefer  the 
student,  but  there  are  centuries  of  custom  and  tradition,  d 
struggles  and  of  compromises,  which  must  all  be  taken  into 
account.     The  Federal  Constitution  of  the  United  States  has 
a  text,  but  it  was  drawn  up  with  a  view  to  centralisation  on 
the  one  hand,  and  to  the  preservation  of  the  rights  of  the 
different  States  on  the  other.     Not  the  individual  man  nor  the 
individual  citizen,  but  the  State,  was  the  political  unit  in  con- 
templation.    M.  Boutmy  considers  that  even  in  the  different 
States  the  much  -  vaunted  religious  liberty  and  the  political 
privileges  enjoyed  by  the  individual  citizens  are  due  rather  to 
the  spirit  of  mercantile  competition  than  to  any  advanced 
ideas   of  freedom   or  of  rights.     "The  United  States,"  he 
naively  remarks,  "are  primarily  a  commercial  society,  and 
only  secondarily  a  nation." 

In  France,  all  was  different  There  the  legislators  were 
imbued  with  high-flown  philosophical  conceptions  of  the 
rights  of  the  individual  man,  and  endeavoured  to  give  logical 
effect  to  these  rights  by  embodying  them  in  what  was  intended 
to  be  an  ideally  perfect  Constitution. 

M.  Boutmy,  writing  for  Frenchmen,  enters  less  into  detail 
with  regard  to  the  Constitution  of  his  own  country  than  of  the 
others.  He  introduces  it  rather  for  the  purpose  of  com- 
parison than  of  description.  He  considers  it  a  more  "  artistic 
whole "  than  the  two  Anglo-Saxon  Constitutions,  aad  as 
"  inspired  by  elevated  ideas  "  in  which  they  are  wanting;  but 
he  concedes  to  them  "  an  elasticity "  and  "  a  capacity  of 
adaptation "  which  that  of  France  does  not  possess.  If  he 
has  published  a  fuller  work  on  the  French  Constitution  ve 
should  like  to  see  it  translated  into  English,  and  we  fancy  he 
could  not  entrust  the  work  to  more  capable  hands  than  thoae 
of  his  present  translator.  Professor  Dicey,  besides  his  short 
introduction, — in  which  he  is  careful  to  tell  us  that  these 
essays  were  written  before  the  exhaustive  work  by  Mr.  Biyce 
on  the  American  Commonwealth  had  appeared, — has  appended 
several  useful  notes  of  reference.  Altogether,  the  volunoe  will 
be  a  welcome  addition  to  the  library  of  every  student  of 
Constitutional  Law. 
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June — July. 
{All  current  English  deeUiana  likely  to  throw  light  upon  any  point  of 
Scottish  law  or  practice^  are  here  reported.) 

Patent. — Agreement  for  share  in  patent^  whether  proper  to  he  entered 
en  Register  of  PaUnts— Patents,  etc.,  Act,  1883  (46  ^  47  Fid.  c.  57), 
see.  23— Pafenfo  Rules,  1883,  rr.  65,  ^^—Detentim  of  letters  patent  by 
owner  of  one-third  share, — The  patentees  of  an  invention  requested 
G.  to  assist  them  in  developing  and  procuring  the  adoption  of  their 
patent^  which  he  agreed  to  do.  After  some  prior  correspondence, 
they  wrote  him  a  letter,  by  which  they  agreed  to  give  him,  in  con- 
sideration of  his  "  services  as  practical  manager  in  working  "  their 
patent^  "one-third  share  of"  such  patent  from  the  date  of  such 
letter.  C.  in  fact  gave  his  services  as  agreed.  The  said  letter  was 
at  his  instance  entered  on  the  Begister  of  Patents  as  a  document 
conferring  an  interest  in  the  patent.  Subsequently  the  patentees 
handed  him  their  letters  patent  to  assist  him  in  negotiating  a  sale 
of  the  patent,  but,  as  he  failed  to  do  so  within  the  stipulated 
period,  they  desired  him  to  return  them  the  letters  patent,  which, 
however,  he  declined  to  do.  The  hearing  of  an  action  of  detinue 
by  the  patentees  to  recover  their  letters  patent,  and  of  a  motion  by 
them  to  expunge  from  the  register  the  entry  made  as  aforesaid  at 
C.'s  instance,  came  on  together.  Hdd  (by  Mr.  Justice  Romer),  that» 
having  regard  tojbe  circumstances  and  the  prior  correspondence, 
the  agreement  contained  in  the  letter  aforesaid  was  intended  to 
confer,  and  did  confer,  on  the  defendant  unconditionally,  a  one- 
third  share  of  the  patent  from  the  date  of  the  letters,  and  that  even 
if  such  agreement  did  not  amount  to  an  assignment  (properly  so 
called)  of  an  interest  in  a  patent,  it  was,  within  the  meaning  of  rule 
68  of  the  Patents  Rules,  1883,  a  "  document  affecting  the  proprietor- 
ship "  of  the  patent,  and  therefore  properly  entered  on  the  Register 
of  Patents,  under  sec.  23  of  the  Patents,  etc..  Act,  1883,  and  rr.  65, 
68 ;  and  that  the  motion  must  accordingly  be  refused.  But,  semble, 
that  the  said  agreement  did  amount  to  an  assignment  (in  the  broad 
Kense  of  the  term)  of  an  interest  in  the  patent.  Held  also,  that 
after  the  projected  sale  of  the  patent  had  failed,  the  defendant, 
being  owner  of  only  one-third  share  in  it,  had  no  right  to  retain 
pessession  of  the  letters  patent  against  the  plaintiffs,  who  were 
owners  of  the  other  two-third  shares. — Re  Casey;  Stewart  v.  Casey, 
High  Ct,  Ch.  Div.,  8  June. 

Will  in  Sgoitish  Form  of  domiciled  Scotsman.— JZeo/  estate 
in  England  and  Scotland — Charitable  legacies — Mortmain — Adminir 
stration — Incidence  of  debts,  legacies,  and  annuities  under  English  and 
Scottish  Law  respediidy. — A  Scotsman,  by  his  '^  trust  disposition  and 
Bettlement,"  appointed  the  plaintiff  and  the  defendants  trustees  and 
executors  thereof,  and  devised  and  bequeathed  to  tliem  all  his 
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property,  heritable  and  moTeable,  real  and  personal,  wheresoefer 
dtaated,  npon  trosts  which  included  directions  for  the  paymoit  of 
his  debts,  Mineral  and  testamentary  expenses,  and  divers  annuities 
and  legacies,  and  for  the  distributian  of  his  residuary  estate  amoog 
his  children ;  and  in  the  event  (which  happened)  of  fulore  of  his 
children  and  their  istoe  before  the  period  of  vesting,  the  testator 
directed  his  trostees  to  divide  and  apportion  his  residue  (after 
payment  of  certain  further  legacies)  amongst  certain  specified 
charitable  institutious ;  and  to  enable  them  to  carry  out  tne  pur- 
poses of  the  said  settlement  he  thereby  empowered  his  trusteea, 
whenever  they  thought  it  fit,  to  sell  and  convert  into  monej  tbe 
whole  estate  or  any  part  thereof,  and  he  decliu^  that  he  desired 
his  affiurs  to  be  administered  and  wound  up  as  far  as  practicable  in 
accordance  with  the  law  and  practice  of  Scotland  He  died 
possessed  of  real  estate  in  England  of  considerable  value,  besides 
real  estate  in  Scotland,  and  personal  estate  in  the  United  Kingdom 
which  alone  was  more  than  sufficient  to  provide  for  all  his  debti^ 
funeral  and  testamentary  expenses,  annuities  and  legacies.  Certain 
questions  have  been  raised  upon  this  trust  disposition,  as  to 
whether  the  gift  of  residue  to  the  charitable  institutions  was  not 
void  by  English  law,  so  far  as  payable  out  of  the  English  realty, 
and  whether  such  realty  was  not  therefore  undisposed  of,  a  case 
was  remitted  from  the  Scottish  Court  to  the  English  High  Court 
of  Justice  for  its  opinion  on  these  questions,  and  Mr.  Justice  Kay 
held,  upon  that  case,  that  such  gift  was  void  under  the  Statutes  of 
Mortmain,  so  far  as  payable  out  of  English  real  estate,  and  that  tbe 
plaintiff  was  entitled  as  heir-at-law  to  the  testator's  English  real 
estate  or  the  proceeds  of  sale  thereof.  The  plaintiff  thereupon 
brought  this  action  in  the  English  High  Court,  claiming — (1)  A 
declaration  that  the  charitable  gifts,  as  far  as  payable  out  of 
English  real  estate,  were  null  and  void ;  (2)  a  declaration  that  the 
personal  estate  was  the  primary  fund  for  payment  of  the  funeral 
and  testamentary  expenses,  debts,  and  leagcies,  and  that^  having 
regard  to  the  amount  of  such  personal  estate,  nearly  iS100,000,  the 
plaintiff,  as  the  testator's  heir-at-law,  was  absolutely  entitled  to  the 
English  real  estate  discharged  from  any  liability  to  contribute  to 
such  expenses,  debts,  or  legacies.  It  appeared  from  expert  evidence, 
that  by  the  Scottish  law,  though  debts  and  legacies  would  be  payable 
primarily  out  of  personalty,  secured  annuities  such  as  those  pay- 
able under  this  trust  disposition  would  be  payable  primarily  out  of 
realty,  and  that  the  Scottish  Courts,  in  administering  the  estate 
of  a  Scottish  testator,  would  be  guided  by  Scottish  law  in  dealing 
with  such  a  testator's  real  es^tate,  whether  situated  in  England, 
Scotland,  or  elsewhere,  except  so  far  as  it  was  proved  to  their 
satisfaction  that  such  dealing  was  contrary  to  the  £ndish  or  other 
lex  locL  HM  (by  Mr.  Justice  Bomer),  that  though  the  charitable 
gifts,  so  fiur  as  payable  out  of  Engliidi  realty,  were  void,  and  the 
plaintiff  was  therefore  entitled  to  tbe  declaration  on  that  point 
claimed  by  him,  yet  that  as  regarded  the  annuities,  though  by  the 
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English  law  they  were  primarily  payable  out  of  personalty,  as 
that  law  did  not  prevent  their  basing  charged  on  real  estate,  and 
the  testator  having  clearly  intimated  his  intention  that  his  estate 
should  be  wound-up  in  accordance  with  Scottish  law,  the  English 
real  estate  was  liable,  rateably  with  that  in  Scotland,  to  provide 
for  the  annuities,  and  the  plaintiff  therefore  was  not  entitlea  to  the 
second  declaration  claimed  by  him;  and  that  the  costs  of  the 
action  must  come  out  of  the  English  realty .-^iJa  Hwni  ;  Lawsm  v. 
Duncan,  High  Ct,  Ch.  Dir.,  7  July. 

Company. — Promoter — Agreement  to  buy  hack  qualificaiion  shares 
of  director  at  par— Misfeasance— Companies  Act,  lb62  (25  ^  26  Fid. 
e.  89),  sec.  IQ5— Companies  (Winding-up^  Act,  1890  (53  &  54  Vid.  c. 
63),  sec.  10. — This  was  a  summons  tanen  out  by  liquidators  of  a 
company,  asking  that  it  might  be  declared  that  T.  A.,  a  durector  of 
the  company,  was  guilty  of  a  misfeasance  or  breach  of  trust  in 
relation  to  the  company,  in  entering  into  an  agreement  with  a 
promoter  for  the  purchase  at  par  by  the  promoter  from  T.  A.,  and 
at  his  request,  of  the  fifty  preference  £10  shares  taken  by  T.  A.  for 
his  qualification  as  such  director,  and  for  an  order  for  repayment 
by  T.  A.  of  £500  and  interest  at  4  per  cent.  On  the  3rd  May,  K 
H.  S.  wrote  to  T.  A.  asking  him  to  join  the  board  of  directors  of 
the  N.  A.  T.  Company,  which  was  then  in  course  of  formation,  but 
T.  A.  was  unwilling,  partly  on  the  ground  that  he  might  be  called 
upon  to  go  back  to  Queensland  where  he  owned  property.  On  the 
13th  May  1887,  R.  M.  S.  wrote  to  T.  A-  as  follows :  "Should  you 
desire  at  any  time  to  part  with  the  fifty  shares  in  the  N.  A.  T. 
Company,  which  you  are  about  to  take  up,  I  undertake  to  purchase 
them  from  you  at  the  same  price  which  you  pay  for  them."  On 
the  18th  May  1887  the  company  was  incorporated,  and  T.  A.  was 
nominated  as  a  director.  On  the  31st  May  fifty  £10  preference 
shares  were  allotted  to  T.  A.  for  his  qualification  as  director.  T.  A. 
paid  £500  for  the  shares.  He  acted  as  director  till  the  25th  June 
1888,  when  he  resigned  his  seat  on  the  board  in  consequence  of  his 
being  appointed  Agent-General  for  Queensland.  On  the  3rd  July 
1888  his  resignation  was  accepted.  On  the  22nd  November  1888, 
B.  M.  S.  purchased  the  fifty  shares  from  T.  A.  and  paid  him  £500. 
The  transfer  of  the  shares  was  executed  but  not  registered.  On 
the  9th  August  1889  it  was  resolved  to  wind-up  the  company 
voluntarily.  On  the  22nd  February  1890  an  order  was  made  to 
continue  the  voluntary  liquidation  under  the  supervision  of  the 
Court.  Held  (by  Mr.  Justice  Rekewich),  that  the  case  did  not  fall 
within  the  sections  of  the  Companies  Acts,  1862-1890,  as  no  loss  had 
been  occasioned  to  the  company;  and  the  company  not  having 
proved  any  loss,  the  summons  must  be  dismissed  with  costs. — Be 
North  Australian  Territory  Company  Limited,  High  Ct,  Ch.  Div., 
8  July. 

Company. — Borrowing  powers— Trading  company. — ^A  company 
was  incorporated  in  1864  under  the  Companies  Act,  1862.  Among 
itfi  objects,  as  defined  by  the  Memorandum  of  Association,  were  the 
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graDting  of  advances  on  property  intended  for  aaley  and  loens  on 
the  deposit  of  securities,  tlie  discounting  of  approved  commercial 
bills,  and  the  purchase  of  houses  and  lands.  No  borrowing  powers 
were  conferred  on  the  directors  in  express  terms,  either  by  ibe 
Memorandum  or  Articles  of  Association.  In  1887  the  company, 
being  in  need  of  money  to  pay  off  certain  depositors,  borrowed  a 
sum  of  £722  from  the  defendant,  who  was  one  of  the  directors,  and 
gave  him  as  security  an  equitable  mortgage  on  certain  real  estate 
belonging  to  the  company.  The  company  had  since  been  ordered 
to  be  wound-up,  and  the  depositors  to  whom  sums  of  money  were 
owing  at  the  commencement  of  the  winding-up  had  all  been 
admitted  as  creditors  of  the  company.  In  an  action  brought  by 
the  liquidator  in  the  name  of  the  company  against  the  defendant  to 
set  aside  his  security  :  Held  (by  Mr.  tJustice  Stirling),  that  the  com- 
pany was  a  trading  company,  and  that,  as  the  existing  authorities 
showed,  the  directors  had  an  implied  power  to  borrow  money  for 
the  purposes  of  the  company. — Re  General  Auciiony  Estftte,  and 
Monetary  Company  Limited  v.  Smith,  High  Ct.,  Ch.  Div.,  9  July. 

Will. — Construction — Debenture  stock. — Testator  bequeathed  sped- 
fically  "  all  my  shares  *'  in  a  gas  company.  He  was  possessed  at  his 
death  and  also  at  the  date  of  his  will  of  ten  £10  ordinary  shares, 
and  £200  debenture  stock  in  the  company.  The  specific  legatee 
claimed  the  debentures  as  well  as  the  shares.  Held  (by  Mr.  Justice 
Chitty),  that  the  will  did  not  pass  the  debenture  stock,  which  was 
only  capitalised  money. — Be  Bodman;  Bodman  v.  Bodman^  High 
Ct,  Ch.  Div.,  9  July. 

Copyright. — Infringement — Injunction  —  Future  numbers — Copy- 
right Act,  1842  (5'^  6  Vict.  c.  45),5ecL  19.— This  was  a  motion  on  behalf 
of  the  proprietors  and  publishers  of  Punch  for  an  interim  injunction 
to  restrain  the  registered  proprietors  of  the  Ludgate  Monthly  from 
publishing  as  part  of  the  contents  thereof,  and  whether  under  the 
heading  *'  Advertisements  "  or  otherwise,  an  illustration  taken  from 
Punch,  of  a  little  boy  with  a  dog,  entitled  '*  Easy  for  the  Judges,"" 
or  any  other  illustration,  with  or  without  letterpress,  colourablj 
taken  from  Punch.  The  defendants  consented  to  have  this  motion 
treated  as  the  trial  of  the  action,  and  the  only  question  was 
whether  a  judgment  could  be  taken  by  consent  in  a  form  pro- 
tecting the  future  contents  of  Punch  not  yet  published.  By  sec 
19  of  the  Copyright  Act^  1842,  proprietors  of  encycIopedii& 
periodicals,  etc.,  may  enter  at  once  at  Stationers'  Hall  and  have  the 
benefit  of  registration  of  the  whole.  Held  (by  Mr.  Justice 
KekewichX  that  the  injunction  could  be  extended  to  the  protectioD 
of  future  numbers  of  Punch.  Perpetual  injunction  granted  in 
terms  of  the  notice  of  motion  with  costs  of  the  action. — Bradhwfi 
Agnew,  ^  Company  Limited  v.  Sharp  and  Others^  High  Ct,  Ch.  DiVj 
10  July. 

Railway  Com:pavy.— Statutory  powers— Limits  of  deviaii(»- 
Description  of  lands.— By  sec.  5  of  the  Tottenham  and  Forest  Gate 
Railway  Act,  1870,  the  defendant  company  were  empowered  to 
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make  and  maintain  their  railways  and  works  in  the  lines  or  situa- 
tion and  according  to  the  levels  shown  on  the  deposited  plans  and 
sections,  and  to  enter  upon,  take,  and  use  such  of  the  lands 
delineated  in  the  said  plans  and  described  in  the  deposited  book  of 
reference  as  might  be  required  for  the  purpose  of  their  undertaking. 
Included  within  the  limits  of  deviation  on  the  deposited  plans  was 
part  of  certain  lands  belonging  to  the  plaintiffs,  described  in  the 
book  of  reference  as  "  nuraeiy  garden,"  and  numbered  235.  The 
plan  showed  the  garden  to  be  intersected  by  footpaths,  some  of 
which  were  projected  northwards  beyond  the  northern  limit  of 
deviation,  but  left  unfinished,  so  that  there  was  no  indication  on 
the  plan  as  to  the  extent  or  boundaries  of  the  area  of  the  '*  nursery 
garden  " ;  but  part  of  the  eastern  boundary  line  of  the  garden  was 
indicated  in  the  space  within  the  limits  of  deviation  and  projected 
northward  beyond  the  northern  limit  of  deviation,  though  it  was 
left  unfinished  like  the  footpaths.  On  the  west  side  there  was  no 
boundary  shown  beyond  the  northern  limit  of  deviation.  The 
whole  of  No.  235  was  included  in  the  book  of  reference.  The 
company  subsequently  served  the  plaintiffs  with  notice  to  treat 
in  respect  of  a  strip  of  the  garden  lying  along  the  northern  limit  of 
deviation,  and  proposed  to  take  it  under  their  compulsory  powers. 
Tne  plaintiffs  now  moved  to  restrain  the  company  from  proceeding 
on  their  notice  to  treat,  on  the  ground  that  this  strip  was  not 
**  delineated  and  described "  in  the  deposited  plans  and  book  of 
reference.  Held  (by  Mr.  Justice  Kekewich),  that  the  whole  of  the 
nursery  garden  was  included  in  the  book  of  reference,  and  suffi- 
ciently delineated,  that  is  sketched  or  represented,  or  so  shown 
upon  the  plans  that  landowners  would  have  notice  that  the  land 
night  be  taken :  therefore,  that  the  company  were  entitled  to 
take  the  land.  Motion  refused. — Protheroe  v.  Tottenham  and  Forest 
Gate  BaUway  Company^  High  Ct.,  Ch.  Div.,  10  July. 

Trade  Name. — Name  of  company — Use  of  proper  name  of  company, 
P)gether  wiih  a  name  calculated  to  deceive. — A  motion  wa<«  made  by  the 
Army  and  Navy  Co-operative  Society  Limited,  generally  known  as 
the  "Army  and  Navy  Stores,"  and  having  its  principal  place  of 
business  in  London,  and  a  branch  establishment  at  Bombay,  for  an 
interim  injunction  to  restrain  the  Army,  Navy,  and  Civil  Service 
Co-operative  Society  of  India  Limited,  which  carried  on  business 
in  India,  from  carrying  on  its  business  so  as  to  mislead  the  public 
into  the  belief  that  they  were  dealing  with  the  plaintive  company. 
The  defendant  company  sold  "  Army  and  Navy  "  claret  in  bottles,'  of 
which  the  labels  and  capsules  showed  the  full  title  of  the  defendant 
company,  but  the  corks  were  stamped  with  that  title,  omitting  the 
words  "and  Civil  Service."  It  was  decided  by  Mr.  Justice 
Kekewich,  that  the  defendant  company  was  not  entitled,  by  placing 
its  own  proper  name  upon  its  goods  so  that  it  might  be  seen  by 
those  who  used  them,  to  use  a  name  which  used  elsewhere  would 
be  calculated  to  deceive ;  and  that  the  words  "  Army  and  Navy  " 
being  the  distinctive  words  of  the  plaintiff  company's  name,  there 
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was  reasonable  ground  for  anticipating  confusion  of  the  defendant 
company  with  the  plaintiff  company.    His  lordship  accordingly 
granted  an  injunction  restraining  the  defendants  until  judgment  in 
the  action,  or  until  further  order,  from  using  on  or  in  connection 
with  any  goods  sold,  exported,  or  supplied  by  them  the  stamps  or 
name  ot  "Army  and  Navy  Co-operative  Society  Limited''  either 
with  or  without  the  words  ''  of  India,"  or  any  other  stamp  or  name 
so  closely  resembling  the  name  of  the  paintiffs  as  would  be  calcu- 
lated to  lead  the  public  in  India  and  elsewhere  to  suppose  that  the 
goods  sold,  exported,  or  supplied  by  the  defendants  were  goods 
sold,   exported,   or  supplied  by  the  plaintiffs.     The  defendants 
appealed  from  that  order  in  part,  asking  by  their  notice  of  appeal 
that  the  injunction  might  be  so  limited  as  not  to  prevent  the 
defendants  from  retaining,  selling,  or  disposing  of  wines  which  wer« 
bottled  with  corks  branded  with  the  name  of  ''Army  and  Navy 
Go-operative  Society  Limited  of  India"  previously  to  or  on  the 
18th  April  1891  (the  day  of  the  service  of  the  writ  in  the  action  i 
with  the  corks  in  the  bottles  containing  the  same.    The  process  of 
removing  the  corks  from  bottles  in  India  and  substituting  others 
would,  it  was  said,  almost  certainly  result  in  serious  damage  to  the 
wine.     The  plaintiffs  were  willing  to  give  an  undertaking  not  to 
enforce  the  injunction  as  regarded  a  small  quantity  of  claret  which 
the  defendants  had  in  India    Hdd  (by  Lords  Justices  Lindley, 
Fry,  and  Lopes),  that  the  defendants  were  not  entitled  to  more  than 
this  undertaking,  and  that  they  must  pay  the  costs  of  the  appeal— 
The  Army  and  Navy  C<H>pmUm  Society  LimUed  v.  The  Army^  A'dcy, 
and  Civil  ikrvice  Co-operative  Society  of  India  lAmiiedj  Ct.  of  App., 
15  July. 

Will. — CharitaUe  bequest — Condition  annexed  to  keep  tomb  m  repatr 
— Gift  over  to  another  charity  on  failure  to  comply  with  condition — Per- 
petuity,— In  case  of  a  bequest  of  a  sum  of  money  to  a  charitable 
society  on  condition  of  tne  society  keeping  the  testator's  familj 
vault  in  a  cemetery  in  good  repair,  with  a  gift  over  to  another 
charitable  institution  on  failure  of  the  former  to  comply  with  the 
condition  :  Held  (by  Lords  Justices  Lindley,  Fry,  and  Lopes),  that 
the  rule  against  perpetuities  had  no  application  to  a  gift  over  from 
one  charity  to  another  charity,  on  the  happening  of  a  specified 
event,  and  that  the  condition  annexed  to  the  bequest  was  a  valid 
condition,  notwithstanding  the  fact  that  it  created  an  inducement 
in  the  first  charitable  legatee  to  keep  the  testator's  vault  in  repair 
in  perpetuity.— i?«  Tyler;  Tyler  v.  Tyler,  Ct  of  App.,  18  July. 

Company. — Winding-up-^-Exeewtion  creditor — DAefUm&hdder^ 
Sheriff  in  possession  before  windiny-up---Mistake  in  law — Liquidator- 
Priority  of  debenture-holders. — ^A  sheriff,  under  a^.  fa.  issued  bja 
judgment  creditor,  entered  into  possession  of  the  premises  of  a 
theairical  company,  and  seized  certain  goods  consisting  of  the 
theatrical  properties.  A  petition  to  wind-up  the  company  was 
subsequently  presented.  After  the  presentation  of  the  petition,  bnt 
before  the  winding-up  order  had  been  made,  the  sheriff  received 
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certain  moneys  of  the  company,  which  were  paid  by  the  public  for 
entrance  to  the  theatre,  and  oat  of  them  paid  the  execution  creditor. 
An  order  for  winding-up  compulsorily  was  subsequently  made,  and 
a  liquidator  appointed,  and  by  an  order  of  the  Court,  made  on  the 
statement  by  counsel  on  behalf  of  the  liquidator  that  the  execution 
creditor  had  been  paid,  the  sheriff  withdrew  from  possession  without 
having  sold  any  of  the  goods  seized.     The  sheriff  was  then,  on 
summons  taken  out  by  the  liquidator,  ordered  to  pay  to  the 
liquidator  the  moneys  received  by  him  after  the  presentation  of  the 
petition,  but  the  order  was  without  prejudice  to  the  rights  of  thn 
sherifif  against  the  goods  which  he  seized  before  the  commencement 
of  the  winding-up,  and  which  he  gave  to  the  liquidator.     The 
sheriff  paid  the  moneys  to  the  liquidator,  and  the  liquidator  sold 
the  goods.    A  summons  was  then  taken  out  by  the  sheriff,  asking 
that  the  liquidator  might  be  ordered  to  pay  out  of  the  proceeds  of 
the  goods  sold  the  sum  paid  by  the  sheriff  to  the  execution  creditor, 
and  the  Sheriff's  charges  and  costs.     The  holders  of  certain  deben- 
tures which  constituted  a  floating  charge  upon  the  undertaking 
and  all  the  property  present  and  future  of  the  company  appeared 
upon  the  h«  aring  of  the  summons,  and  claimed  priority  over  the 
execution  creditor.     Kekewich,  J.,  held  that  the  debenture-holders, 
not  having  had  a  receiver  appointed,  were  in  no  better  position  than 
an  ordinary  creditor  who  would  be  represented  by  the  liquidator ; 
that  the  sum  in  the  hands  of  the  liquidator  had  been  increased  by 
a  transaction  occasioned  by  a  mistake  of  the  law ;  that  the  Court 
would  compel  its  officer  to  recognise  the  rules  of  honesty  as  between 
man  and  man,  and  accordingly  that  the  liquidator  must  pay  to  the 
sheriff  the  amount  claimed.    Held  (by  Lonls  Justices  Lindley,  Fry, 
and  Lopes),  that  the  debenture-holders  weie  entitled  to  priority 
over  the  execution  creditor  in  respect  of  the  proceeds  of  the  goods 
which  had  been  sold  by  the  liquidator,  and  which  were  covered  by 
their  security,  and  accordingly  that  the  summons  of  the  sheriff 
should  be  dismissed,  but  without  prejudice  to  any  further  applica- 
tion by  the  sheriff  for  repayment  out  of  moneys  in  the  hands  of 
the  liquidator,  not  covered  by  the  debentures. — Be  Opera  Limited^ 
Ct  of  App.,  18  July. 

Bills  op  Exchange.— C%«2w—C%«gt««  not  indorsed— " FictUious'' 
perscm — Cheque  transferred  f(/r  value — Bills  of  Exchange  Ad,  1882, 
see.  7,  sub-sec,  3 ;  sec.  31,  svihsec.  4. — ^The  action  was  brought  by  the 
plaintiffs  as  holders  in  due  course  of  a  cheque  for  £1000  drawn 
hy  the  defendant,  a  solicitor,  in  favour  of  one  C,  who  had  never 
indorsed  the  cheque.  The  plaintiffs  in  their  claim  claimed  that  the 
cheque  was  made  payable  to  C,  who  was  a  fictitious  person,  and 
that  therefore  the  cheque  was  payable  to  bearer  according  to  sub- 
sec.  3  of  sec.  7  of  the  Bills  of  Exchange  Act»  1882,  which  enacts  that 
"  where  the  payee  is  a  fictitious  or  non-existent  person,  the  bill  may 
he  treated  as  payable  to  bearer ; "  and  in  the  alternative,  that  if  C. 
were  a  real  person,  then,  as  he  had  transferred  the  cheque  to  them 
for  value  without  indorsement,  they  were  entitled  to  his  rights  by 
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virtae  of  sub-sec.  4  of  sec.  31  of  the  Bills  of  Exchange  Act,  vhidi 
enacts  that  "where  the  holder  of  a  bill  payable  to  his  order 
transfers  it  for  value  without  indorsing  it,  the  transfer  gives  the 
transferee  such  title  as  the  transferor  had  in  the  bill"  The  facts 
were  these :  There  had  been  an  agreement  amongst  the  directon  of 
the  plaintiff  company  that  they  would  not  let  the  company  go  to 
allotment  unless  a  minimum  of  £15,000  capital  was  raised.  The 
principal  promoter,  lUchardson,  agreed  to  get  this  amount  nused, 
and  at  a  meeting  of  the  directors  he  produced  cheques  to  the 
required  amount,  amongst  which  cheques  was  the  cheque  now  sued 
upon.  After  some  days  it  was  discovered  that  this  cheque  had  not 
been  indorsed,  and  the  directors  knew  nothing  of  the  defendint. 
The  defendant  said  that  Richardson  came  to  him  and  asked  him  fur 
the  cheque  drawn  to  C.'s  order,  to  enable  C.  to  take  up  some  shares 
which  he  had  underwritten.  Richardson  undertook  to  be  i^ 
sponsible  for  the  amount,  and  the  defendant  gave  the  cheque.  He 
also  said  that  a  few  minutes  afterwards  one  S.,  who  traded  u 
S.  &  C,  and  who  was  believed  to  be  C,  came  in  a  few  minutes  after 
Richardson  had  gone,  and  he  (the  defendant)  told  him  not  to 
indorse  the  chequa  The  learned  judge  found,  as  a  fact,  that  the 
promoters,  being  desirous  of  going  to  allotment,  devised  a  trick  to 
induce  the  plaintiffs  to  allot  by  presenting  coptracts  aud  cheques 
for  £15,000,  and  that  the  defendant  lent  the  cheque  to  Richardson 
for  the  purpose  of  being  laid  before  the  directors,  without  intending 
that  C.  should  receive  the  proceeds  at  any  time.  Held  (by  Mr. 
Justice  Charles),  that  G.  was  a  fictitious  person  quoad  this  transac- 
tion, and  that  the  plaintiffs  had  a  right  to  recover  on  that  ground; 
also,  that  if  C.  were  not  a  fictitious  person,  the  plaintiffs  were 
entitled  to  stand  in  C.'s  place,  and  recover  under  sub-sec.  4,  sec.  31 
of  the  Act.  Judgment  for  plaintiffs. — Edinburgh  BaUarat  Gdd 
Quartz  Mine  Limited  v.  Sydney,  High  Ct.,  Q.  B.  Div.,  18  July. 

Life  Assurance. — Palicy  in  favour  of  wife — Deaih  of  assured- 
Felonious  act  of  wife — Assurance  void — Against  public  policy.— In 
October  1888,  James  May  brick  insured  his  life  with  the  defendants 
for  £2000  in  favour  of  his  wife.  He  died  in  May  1889,  and  his 
wife  was  subsequently  tried  and  convicted  upon  an  indictment 
charging  her  with  having  murdered  her  husband  by  administering 
poison  to  him.  The  sentence  passed  upon  her  was  commuted,  on 
the  ground  that  the  evidence  at  the  trial  did  not  condusirelj 
prove  that  the  deceased  died  from  the  administration  of  poison 
administered  to  him  by  her.  Previous  to  her  trial  Uie  wife 
assigned  the  policy  and  all  her  interest  thereunder  to  the  plaintiff 
Cleaver,  who,  after  her  conviction,  was  appointed  administrator  of 
her  property  under  the  provisions  of  33  &  34  Vict.  c.  23,  sec  9. 
The  other  plaintiffs  were  the  executors  of  the  will  of  James 
May  brick,  in  which  he  stated  that  his  wife  would  receive  the  benefit 
of  the  policy  in  question.  Upon  the  plaintiffs  claiming  the  amount 
due  upon  the  policy,  the  defendants  declined  to  pay  the  same,  upon 
the  ground  that  the  plaintiffs  merely  represented  tte  wife  of  tlie 
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assured,  and  that  she  could  not  recover  the  amount,  as  the  death  of 
the  assured  was  caused  by  her  felonious  act.*  Held  (by  Mr.  Justice 
Denman  and  Mr.  Justice  Wills),  assuming  that  his  wife  did  murder 
the  deceased,  that  the  plaintiffs  were  not  entitled  to  recover  the 
amount,  as  it  would  be  contrary  to  public  policy  that  a  person 
should  be  able  to  benefit  by  her  own  felonious  act. — Cleaver  and 
Others  v.  Muiual  Reserve  Fund  Life  Association,  High  Ct,,  Q.  B.  Div., 

20  July. 

NuLUTY  Sun  HEARD  IN  CAMERA.  —  Newspaper  pMiaUion  of 
resuUf  with  amplificaiions — Motion  for  attachment. — These  were  two 
applications  by  the  respondent  in  a  nullity  suit,  respectively  against 
the  proprietors  of  two  newspapers,  in  which  an  amplification  of  the 
result  of  the  suit  had  been  printed.  The  case  was  tried  before  the 
President  (Sir  Chas.  P.  Butt)  on  the  18th  June  1891,  and  a  decree 
nisi  was  pronounced  upon  the  husband's  petition  on  the  ground  of 
impotence.  Subsequently  a  paragraph  appeared,  headed  "Local 
Divorce  Suit,"  and  went  on  to  describe  the  object  of  the  suit^  with 
full  Christian  names  and  addresses,  and  the  name  of  the  respondent's 
father,  and  place  of  residence  of  the  respondent  at  the  time  of  the 
marriage,  eight  years  before.  The  one  paragraph  concluded  thus : 
"The  Court,  being  satisfied  with  the  petitioner's  case,  pronounced 
in  favour  of  the  petitioner.  Justice  Butt  declaring  the  marriage 
annulled."  The  other  paragraph  contained  somewhat  less  parti- 
culars, but  had  a  heading  in  larger  type.  The  Court  said  that, 
while  it  was  perhaps  desirable  that  the  result  of  such  cases  should 
be  announced  in  the  public  prints,  yet  that  should  be  done  in  the 
barest  possible  way.  What  had  been  done  in  the  two  cases  before 
him  was  to  give  the  result  of  the  suit,  amplified  by  full  names, 
residences,  etc  That  might  be  a  matter  of  good  or  bad  taste  on 
the  part  of  the  writers  and  publishers  of  such  para^aphs;  but 
motions  of  this  kind  were  not  to  be  dealt  with  upon  points  of  good 
or  bad  taste,  but  upon  the  law  applicable  to  such  cases.  After  the 
decree  was  made,  it  was  public  property,  and  nobody  could  be 
blamed  for  publishing  a  mere  announcement  of  a  decree  of  this 
Court.  It  could  not  be  said  that  what  had  been  published  in  the 
present  instance  was  any  part  of  what  transpired  while  the  Court 
was  sitting  in  camerA,  The  motion  for  attachment  in  each  of  these 
cases  must  therefore  be  dismissed ;  but^  seeing  that  it  could  not  be 
said  that  the  matter  had  been  improperly  brought  to  the  notice  of 
the  Court,  there  would  be  no  order  as  to  costs  in  either  motion. — 
Lawrence  v.   Ambery  (falsely  called  Lawrence),   P.   S^  D.    Div., 

21  July. 

Employer  and  Workman. — Negligence — Volenti  mm  fit  injuria, — 
The  appellant,  a  workman  in  the  employment  of  the  respondents,  was 
engaged  in  drilling  a  hole  in  a  cutting,  and  while  so  employed  stones 
were  being  lifted  out  of  the  cutting  by  a  crane,  and  swung  over  his 
head.  No  wamine  was  given  when  stones  were  so  swung,  and  the 
nature  of  his  work  at  the  time  prevented  him  from  seeing  them 
himself.    He  had  been  engaged  in  the  work  for  some  time,  and 

VOL.  XXXV.  MO.  CCCCXVIl.— SEPTEMBER  1891.  2  N 


498  ENGLISH  DECISIONS. 

knew  that  it  was  dangerous,  and  stated  that  whenever  he  saw  the 
stones  he  got  out  of  the  way.  A  stone  fell  from  the  crane  and 
injured  him,  but  there  was  no  evidence  of  the  cause  of  its  falling. 
In  answer  to  a  question,  the  jury  found  that  the  appellant  did  not 
voluntarily  undertake  a  risl^  employment  with  knowledge  of  its 
risks.  Held,  that  the  facts  did  not  warrant  the  application  of  the 
maxim  Volenti  nonfit  injuria.  Judgment  of  the  Court  of  Appeal 
reversed,  Lord  Bramwell  dissenting. — Smith  v.  Baker,  H.  of  L., 
21  July. 

Ck)HPANiBS. — BedificaHon  of  register — Compulsory  winding-up— 
Purchase  of  shares  after  winding-up  order  made — BigU  of  purduuer  to 
be  put  an  register  as  a  member — Companies  Act,  1862  (25  ^  26  Viet. 
c.  89),  sees.  35,  87,  98,  153. — Appellant  had  purchased  some  shares 
in  the  Onward  Building  Society  after  an  order  had  been  made  by 
the  Darlington  County  Court  for  the  compulsory  winding-up  of  the 
society.  The  shares  having  been  transferred  to  him,  he  made  an 
application  to  the  County  Court  judge,  asking  that  the  liquidator  of 
the  society  might  be  ordered  to  place  his  name  in  the  list  of  the 
members  of  the  society.  The  County  Court  judge  refused  the 
application,  holding  that  he  had  no  jurisdiction  to  make  such  an 
order  in  respect  of  shares  purchased  after  an  order  had  been  made 
for  the  compulsory  winding-up  of  the  society.  The  Queen's  Bench 
Division  affirmed  this  decision.  Held  (by  the  Master  of  the  Bolls, 
and  Lords  Justices  Bow  en  and  Kay),  that  the  Court  has  jurisdiction 
to  make  such  an  order  as  was  asked  for,  but  that  the  granting  of  such 
an  order  is  a  matter  for  the  discretion  of  the  Court,  and  tlmt  under 
the  circumstances  of  the  present  case  the  application  must  be 
refused. — Be  The  Onward  Building  Society,  Ct.  of  App.,  21  July. 

Ship. — Marine  insurance — Collision  clause — Ship  in  taw  of  tug— 
CoUisicn  with  tug, — A  policy  of  insurance  provided,  "  If  the  diip 
hereby  insured  shall  come  into  collision  with  any  other  ship  or 
vessel,  and  the  insured  shall  in  consequence  become  liable  to  pay/** 
etc.,  the  insured  should  be  repaid  by  the  underwriters.  Through 
the  fault  of  the  ship  and  her  tug,  the  tug,  while  towing  the  ship^ 
came  into  collision  with  and  damaged  another  vessel,  whose  owners 
recovered  damages  from  the  owners  both  of  the  ship  and  the  tag. 
Held,  that  the  damage  was  covered  by  the  collision  clause  in  the 
policy,  and  that  the  underwriters  were  liable.  Judgment  of  the 
Court  of  Session  in  Scotland  (17  K.  1016)  affirmed,  Lord  Bramwell 
dissenting.— 3/*Cottan  v.  Baine,  The  Niche,  H.  of  L.,  27  July. 

Negligence. — Master  and  servant  —  Common  employment— C<^ 
tractor  and  sub-contractor.  —  Builders  contracted  to  build  certain 
houses,  the  contractor  providing  that  the  respondents,  a  firm  of 
ironfounders  selected  by  the  architect,  should  do  a  certain  specified 
part  of  the  work  at  a  fixed  price,  which  the  builders  were  to  pay 
out  of  the  contract  price.  The  builders  were  also  to  provide 
scaffolding  and  other  assistance.  In  the  course  of  the  work  the 
appellant,  one  of  the  builders'  workmen,  was  injured  by  the 
negligence  of  one  of  the  respondents'  workmen.    Held,  that  the 
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appellant  and  the  man  who  caused  the  injury  were  not  engaged  in 
a  common  employment  under  a  common  master,  and  uiat  the 
action  could  be  maintained.  Judgment  of  the  Court  of  Appeal 
(23  Q.  B.  Div.  508)  reversed. — Johnson  v.  Lindsay^  H.  of  L., 
28  July. 

Company. — Registration — Partnership  of  seven  persons — Partnership 
formed  for  winding-up  old  partnership — Right  to  register—  Companies 
Act,  1862(25  ^  26  Vict.  c.  89),  sees,  6,  180.— A  rule  for  a  wiandamw* 
to  the  Registrar  of  Joint -Stock  Companies  to  compel  him  to 
register  a  certain  company  which  he  had  refused  to  register  as  not 
being  a  joint-stock  company  within  the  meaning  of  the  Companies 
Act,  1862,  was  obtained  under  the  following  circumstances: — ^The 
surviving  partner  in  the  old-established  firm  of  W.  H.  A.  A  Co. 
desired  to  convert  that  firm  into  a  limited  company.  Accordingly 
he  and  six  others  executed  a  deed  for  that  purpose,  and  became,  in 
fact,  a  partnership,  consisting  of  seven  members,  the  object  of  this 
partnership  being  to  wind  up  the  affairs  of  the  firm  of  W.  H.  A.  & 
Co.  This  partnership  then  applied  to  the  Registrar  of  Joint-Stock 
Companies  to  register  them,  but  the  registrar  refused  to  register 
the  partnership  on  the  ground  that  it  was  not  a  company  within 
the  meaning  of  the  Companies  Act,  1862,  not  having  a  capital 
divided  into  shares.  This  decision  of  the  registrar  was  taken  at 
the  instance  of  the  Board  of  Trade,  who  had  given  instructions  that 
these  partnerships  ought  not  to  be  registered,  as  not  coming  within 
the  scope  of  the  Companies  Acts.  The  rule  for  a  rmndamus  was 
then  obtained  to  compel  the  registration  of  the  partnership  as  a 
company.  Sec.  6  of  the  Companies  Act,  1862,  provides  that 
"...  Any  seven  or  more  persons  associated  for  any  lawful 
purpose  may,  by  subscribing  their  names  to  a  Memorandum  of 
Association,  and  otherwise  complying  with  the  requisitions  of  this 
Act  in  respect  of  registration,  form  an  incorporated  company 
with  or  without  limited  liability."  Sec.  18  provides  that  "... 
Any  company  hereafter  formed  in  pursuance  of  any  Act  of  Parlia- 
ment other  than  this  Act  or  of  letters  patent  ...  or  being 
otherwise  duly  constituted  by  law,  and  consisting  of  seven  or  more 
members,  may  at  any  time  hereafter  register  itself  under  this  Act 
as  an  unlimited  company,  or  a  company  limited  by  shares,  or  a 
company  limited  by  guarantee ;  and  no  such  registration  shall  be 
invalid  by  reason  that  it  has  taken  place  with  a  view  to  the  company 
being  wound  up."  It  was  contended  against  the  rule,  that  such  a 
partnership  was  not  a  company ;  that  it  was  not  a  company  *'  duly 
constituted  by  law,"  within  the  meaning  of  sec.  180,  and  that  this 
partnership  was  not  a  honA  fide  partnership,  but  that  its  object  was 
merely  the  winding-up  of  the  firm  of  W.  H.  A  A  Co.  It  was  decided 
that  all  the  objections  urged  against  the  registration  of  this  partner- 
ship failed,  and  that  the  partnership  was  entitled  to  be  registered 
as  a  company  under  the  Act  The  rule  was  therefore  made 
absolute.  On  appeal :  Held  Oby  Lords  Justices  lindley.  Fry,  and 
Lopes,  reversing  Mr.  Justice  Cave  and  Mr.  Justice  Charles),  that. 
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aswiming  that  such  a  partnership  was  a  "  company,"  yet  when  ^ 
company  was  constituted  merely  for  the  piu^iose  of  obtaiiuDg 
incorporation  under  the  Companies  Act,  1862,  it  was  not  a  company 
**  dnly  constituted  by  law  "  within  the  meaning  of  sec  180 ;  tlut 
there  was  nothing  in  Part  YII.  of  the  Companies  Act,  1862,  to 
warrant  the  view  that  a  company  formed  for  no  other  purpose  than 
that  of  r^iistration  under  Part  VIL,  and  thus  evading  the  whole  of 
the  provisions  of  Part  L,  could  be  registered ;  that  sea  180  pointed 
to  a  company  formed  for  the  purpose  of  carrying  on  business ;  and 
that  it  would  be  an  entire  misconstruction  of  the  Act  to  suppose 
that  a  company,  formed  solely  for  the  purpose  of  registration, 
could  be  registered  under  Part  VII. — Reg,  on  the  proseeuim  of 
Johnston  v.  Ihe  Registrar  of  Joint-Stock  Companies^  Ct.  of  Appi. 
28  July. 
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ALEXANDER  CX)LVILLE  r.  DAVID  OOLVILLE. 

Jwisdidion — Reconveniion — Lodging  claim  in  a  MuUiplepaindi^g.— 
HM^  that  a  foreigner  who  lodges  a  claim  in  a  multiplepoinding  in 
the  Sheriff  Court  in  Scotland  thereby  becomes  subject  to  the  jnij^ 
diction  of  that  Court  ex  jure  reconveniionis  in  an  action  against  him 
at  the  instance  of  another  claimant  domiciled  in  Scotland. 

Multiplepoinding — Pending  action — Reconvention, — Held,  that  a 
multiplepoinding  which  has  been  finally  disposed  of  with  the 
exception  of  the  question  of  expenses  in  a  ridbg  claim  is  still  a 
pending  action  to  the  effect  of  founding  jurisdiction  erjurerecov- 
rentionis  against  a  foreigner  who  is  a  claimant  therein. 

In  a  multiplepoinding  raised  by  certain  testamentary  trostees  in 
the  Sheriff  Court  of  Argyllshire  at  Campbeltown,  claims  were 
lodged  respectively  by  David  Colville,  domiciled  in  London,  and 
Alexander  Colville,  domiciled  in  Campbeltown.  In  the  coarse  of 
proceedings,  two  riding  claims  were  lodged  on  the  claim  of  Datid 
Colville.  The  two  claimants  were  respectively  ranked  and  pre 
f erred  along  with  certain  other  claimants  to  certain  shares  of  the 
fund  in  medio^  and  the  share  of  Alexander  Colville,  along  with  that 
of  the  other  claimants,  except  David  Colville,  was  paid  to  him  by 
the  clerk  of  Court  before  the  present  action  was  raised.  When  the 
present  action  was  raised,  both  of  the  two  riding  claimants  had 
been  preferred  on  David  ColviUe's  claim,  but  no  finding  for  ex 
penses  had  yet  been  made  in  respect  of  these  riding  claims.  The 
present  action  was  for  payment  of  £109,  of  which  £100  was  con 
tained  in  a  bill  drawn  by  the  pursuer  and  accepted  by  the  defejider. 
The  defender  pleaded  no  jurisdiction  in  respect  of  his  English 
domicile.  The  Sheriff-Substitute  repelled  the  plea,  and  found  that 
he  was  subject  to  the  jurisdiction  of  the  Court  ex  jure  reconpenti/nif 
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The  following  note  was  added  to  his  lordship's  interlocutor  : — 
Note, — ^The  defender  in  this  case  does  not  raise  the  question 
whether  reconvention  operates  in  the  inferior  Courts.  That  has 
never  been  a  subject  of  direct  decision  in  the  Supreme  Court ;  but 
Lord  Deas,  in  Thompson  v.  Whitehead  (infra  cit.)y  observes,  obiter,  that 
it  is  competent,  and  this  view  is  implicitly  involved  in  two  cases 
Barr  v.  Smith  (infra  cU.)  and  Goodwin  v.  PurfiM  (Dec.  8,  1871,  10 
M.  214),  where  the  alleged  reconvention  was  in  the  Sheriff  Court. 

In  Thompson  v.  Whitehead  (Jan.   25,  1862,  24  D.  331),  Lord 
Curriehill  says : — "  Suppose  a  foreigner  lodges  a  claim  in  a  process 
of  multiplepoinding  in  a  Scottish  Court,  he  is  liable  to  be  sued  in 
this  Court  by  every  creditor  he  has.     That  was  decided  in  the  case 
of  Mansfield,  Ramsay,  ^  Co,  (June  17,  1795,  M.  4839  and  2594)." 
That  his  lordship  was  one  of  a  minority  of  two  in  the  case  he  was 
then  advising  (which  had  nothing  to  do  with  multiplepoinding) 
does  not  per  se  invalidate  his  interpretation  of  that  particular 
decision,  which,  if  it  were  correct,  would  be  more  than  decisive  of 
the  present  case.     I  cannot,  however,  put  such  a  wide  construction 
on  the  case  of  Mansfield.    It  was,  I  think,  not  properly  a  case  of 
reconvention  at  all ;  and  Lord  CurriehilPs  view  of  it  was  expressly 
discarded  in  the  subsequent  case  of  Bell  v.  Stewart  (June  4,  1852, 
14  D.  837).     In  that  case  it  was  held  that  the  mere  fact  of  a 
foreigner  being  a  claimant  in  a  multiplepoinding  in  Scotland  did 
not  create  jurisdiction  against  him  at  the  instance  of  a  creditor  who 
had  no  connection  with  the  multiplepoinding.     In  Ord  v.  Barton 
(Jan.  22,  1847,  9  D.  541),  a  claim  by  a  foreigner  in  a  Scottish 
sequestration  was  held  sufficient  to  found  jurisdiction,  reconventione, 
against  him  in  an  action  by  the  trustee  to  cut  down  an  illegal  pre- 
ference.   This  decision  was  followed  in  similar  circumstances  by 
those  in  Bair  v.  Smith  (Nov.  18,  1879,  7  R.  247),  and  Califomia 
Redwood  Co,  v.  Merchant  Banking  Co.  of  London  (July  20,  1886,  13 
R.  1202).     These  cases  form  a  series  where  reconvention  has  been 
found  to  operate  in  bankruptcy  and  liquidation  proceedings,  but 
the  counter  actions  in  each  of   them,   where  reconvention  was 
founded  on,  were  at  the  instance  of  the  trustee  or  liquidator, 
not  at  that  of  an  individual  creditor,  against  the  foreign  cre<iitor, 
which  would  have  brought  them  much  nearer  to  the  present  case. 
The  opinions  of  the  majority  of  the  judges  in  Thompson  v.  White- 
head  proceed,  it  appears  to  me,  on  the  leading  ideas  that  recon- 
vention is  not  "  a  source  or  foundation  of  jurisdiction,"  or  a  "  rule 
or  principle  of  international  law,"  but  merely  "  an  equitable  rule 
of  compensatory  pleading  "  where  a  native  is  sued  by  a  foreigner  in 
his  own  Courts — nam  ratio  reconventionis  est  favor  rei  ne  prius  con- 
demnetur  adori,  quam  actor  sibi,  and  that  due  limits  required  to  be 
set  to  its  application  ;  and  the  conclusion  reached  was  that  the  fact 
of  the  foreigner  convening  the  Scotsman  in  Scotland  should  not 
have  the  effect  of  throwing  open  the  Courts  of  the  defender's  country 
to  claims  of  any  and  every  kind  the  latter  might  have  against  the 
former,  and  that  the  law  of  Scotland,    "like  the  law  of  Rome, 
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restricts  the  defender's  privilege  to  those  cases  when  the  sobject 
matter  of  the  two  claims  is  of  the  same  nature,  where  they  can  oon- 
venientlj  be  tried  at  the  same  time  and  in  the  same  Court)  and 
can  be  brought  to  a  conclusion  by  one  judgment  (as  in  conjoined 
actions),  or  by  two  separate  but  contemporaneous  or  nearly  con- 
temporaneous judgments  "  {Per  Ld.  Justice-Clerk  in  Thm^ssm  v. 
WhiUhead). 

The  defender  here  argues  that  there  has  been  no  convention  by 
him  of  the  pursuer.  He  has  not  called  the  pursuer  into  Court,  and 
is  not  asking  him  to  pay  him  anything.  He  was — and  the  pursuer 
along  with  him — called  as  defender  by  a  third  party.  This  argu- 
ment appears  to  me  more  plausible  than  real,  and  to  be  founded 
merely  on  the  peculiar  form  of  an  action  of  multiplepoinding.  The 
real  raisers  do  not  conclude  for  anything  in  their  own  feiyour  (except 
payment  of  their  expenses  out  of  the  fund  in  medio) ;  they  condude 
that  decree  shall  issue  in  favour  of  the  claimant  or  claimants  who 
shall  be  found  to  have  the  best  right  to  the  fiind,  and  then  drop 
out  of  the  case,  leaving  the  claimants,  as  the  real  litis-contestants 
to  dispute  their  claims  with  each  other,  each  being  in  the  position 
of  pursuer  or  defender  towards  every  other.  The  defender  in  this 
case,  says  the  pursuer,  by  claiming  on  the  fund  in  medio^hjio 
much  as  he  claims,  diminishes  proportionately  the  amount  which 
may  come  to  the  pursuer,  and  thus  claims  something  firom  him.  In 
Bell  V.  Stewart  there  are,  I  think,  clear  indications  in  the  opinions 
of  the  judges,  that  had  the  pursuer  in  that  case  been  a  co-claimant 
with  the  foreigner  in  the  multiplepoinding,  reconvention  would 
have  operated.  "  The  foreign  party,"  savs  the  Lord  Ordinary 
(Kutherfurd  speaking  of  the  case  of  Mansfield^  Ramsay,  if  Co.\  "  could 
not  himself  have  claimed  in  the  multiplepoinding  without  opening 
directly  to  all  the  other  claimants  the  plea  of  reconvention.''  .  .  • 
Lord  Medwyn  says,  "Now  I  am  satisfied  that  it  would  be  an 
extension  of  the  rule  (that  of  Manttfidd,  etc.),  fixed  as  to  direct  and 
immediate  claimants  in  a  multiplepoinding,  to  allow  this  party,  for 
he  is  not  a  compearer  in  the  multiplepoinding,  to  have  the  benefit 
of  this  rule.  .  .  .  The  creditor  has  no  connection  with  the  mul- 
tiplepoinding, or  title  to  found  on  its  effect  with  other  claimants. 
.  .  .  For  when  a  foreigner  merely  appears  as  a  claimant  in  a  mul- 
tiplepoinding or  pursuer  in  an  action  in  our  Courts,  this  does  not 
give  every  inhabitant  of  this  country  a  right  to  convene  him  for 
any  claim  whatsoever,  nor  give  our  Courts  a  general  jurisdiction 
over  him  as  if  he  were  no  longer  a  foreigner."  I  take  this  to  mean 
that  had  the  Scotsman  been  a  compearer  in  the  multiplepoinding, 
he  would  then  have  had  a  right  to  reconvene  him  in  his  own 
Courts. 

Other  cases  might  be  cited,  but  I  think  these  are  all  that  reallj 
bear  on  the  present  question.  I  have  therefore  come  to  the  con- 
clusion, though  not  without  a  good  deal  of  hesitation,  that  it  is 
consistent  with  these  cases  to  admit  reconvention  here;  and  in 
particular,  that  the  defining  and  circumscribing  effect  of  thededmon 
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in  Thom^pson  v.  JFhiiehead — ^that  the  favor  rei^  which  is  the  basis  of 
the  principle,  be  not  pressed  into  incommodum  actoris — does  not 
preclude  its  admission. 

The  remaining  objections  of  the  defender  are  that  there  is  no 
contingency  or  connection  between  the  claims,  and  that  the  process 
of  multiplepoinding  was  not  pending  when  the  present  action  was 
raised.  It  is  sufficient  that  the  claims  be  ejusdem  generis^  though 
they  arise,  not  ex  eodem  negatio,  but  ex  diversis  causis,  "  provided  they 
do  not  violate  some  other  rule  of  pleading  or  principle  of  equity  " 
(Per  Lord  Justice-Clerk  in  Thompson  v.  JFhiiehead).  The  claims 
here,  the  defender's,  at  least  so  far  (and  that  is  about  the  whole  of 
it)  as  contained  in  the  bill  produced,  are  both  liquid,  and  may  be 
set  one  against  the  other. 

The  defender's  final  objection,  that  the  present  action  was  not 
raised  pending  the  multiplepoinding,  is  disposed  of  by  the  fact  that, 
of  two  riding  claims  lodged  on,  the  defender's  claim  one  is  still 
undetermined  to  the  extent  that  the  expenses  in  that  riding  claim 
are  not  yet  ascertained,  and  a  final  interlocutor  has  still  to  be  pro- 
noimced  in  the  action  of  multiplepoinding  (Baillie  v.  Hume,  Dec. 
17, 1852,  15  D.  267).  R.  R 

The  defender  appealed  to  the  Sheriflf,  who  dismissed  the  appeal, 
afl&rmed,  and  remitted  to  the  Sheriff-Substitute  to  proceed. 

Note, — The  question  here  at  issue  relates  mainly  to  the  applica- 
tion of  what  is  known  in  law  as  the  doctrine  of  "  Reconvention." 
According  to  this  doctrine,  borrowed,  as  it  would  seem,  from  the 
later  Roman  Law — Faber,  Conjedurarum  Juris  CivUis,  20,  5,  No.  1, 
Mr.  Erskine  writes,  Book  I.  tit  ii.  sec.  20,  Note  c. : — "  Jurisdiction 
is  said  to  be  founded  reeonvenHoM  when  a  foreigner  raising  an 
action  in  the  Courts  of  this  country  is  thereby  held  liable  to  their 
jurisdiction  in  an  action  against  himself  at  the  instance  of  the 
party  he  has  himself  pursued."  See  also  Huber,  Prteleciiones 
Juris  CivUis,  Liber  XI.  tit.  ii. ;  Erskine's  Principles  (by  Rankine),  p. 
16 ;  Trayner,  Maxims  (3rd  edition),  h.v. ;  Bell's  Dictionary  and 
Digest  (by  Watson),  7th  edition,  p.  890. 

In  the  leading  case  of  Thompson  v.  Whitehead  (Jan.  25,  1862,  24 
D.  331),  the  Lord  Justice-Clerk  (now  Lord  Justice-General)  Inglis 
said :  "  It  appears  to  me  on  a  review  of  the  cases  that  the  law  of 
Scotland,  like  the  law  of  Rome,  permits  reconvention  out  of  favour 
to  a  defender,  that  he  may  not  be  condemned  to  pay  without  his 
having  at  the  same  time  an  opportunity  of  enforcing  his  demand 
against  the  pursuer ;  that,  like  the  law  of  Rome,  it  restricts  the 
defender's  privilege  to  those  cases  where  the  subject  matter  of  the 
two  claims  is  of  the  same  nature,  where  they  can  conveniently  be 
tried  at  the  same  time,  and  can  be  brought  to  a  conclusion  by  one 
judgment  (as  in  conjoined  actions),  or  by  two  separate  but  contem- 
poraneous or  nearly  contemporaneous  judgments ;  tbat^  subject  to 
these  restrictions  and  conditions,  the  law  of  Scotland,  like  the  law 
of  Rome,  will  admit  reconvention  not  only  where  the  two  claims 
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arise  in  eodem  ne^oiiOy  bat  also  where  they  arise  ez  dwmis  camsis 
provided  thej  be  claims  which  can  fairly  lie  set  against  one  another 
without  Tiokting  some  other  role  of  pleading  or  principle  of  equity ; 
that  the  law  of  SooUand,  like  the  law  of  Rome,  will  never  allow 
reconventioa  to  operate  so  as  to  give  a  judge  jurisdiction  over  a 
subject-matter  to  which  he  is  not  otherwise  competent,  or  indeed  eo 
as  directly  to  confer  or  create  jurisdiction  in  any  case ;  and  thitin 
all  matters  of  detail  the  right  of  reconvention  will  be  limited  or 
enlarged  by  a  reference  to  Uie  broad  principles  of  equity  on  which 
it  is  based,  in  its  bearing  on  the  circumstances  of  each  particalar 
case.*" 

These  principles  have  been  followed  in  a  large  number  of  cases ; 
as,  for  example,  in  Marison,  Dec.  8, 1866, 5  Macph.  130  ;  Ban,  Nor. 
18,  1879,  7  Rettie  247 ;  Califamia  Redwood  Company,  July  20, 
1886,  13  Rettie  1202;  Goodwin,  Dec.  8,  1871,  10  Macph.  214; 
Mackay's  Practice  I.  177. 

As  regards  the  application  of  these  and  similar  authorities  to  the 
present  case,  a  fundamental  question  arises,  viz.  how  far  such  an 
action  is  competent  in  the  Sheriff  Court  This  important  question 
has,  in  the  opinion  of  the  Sheriil^  been  nowhere  better  stated  than 
by  Mr.  Dove  Wilson  in  the  fourth  edition  (1891)  of  his  work  on 
Sheriff  Court  Practice,  pp.  79-82,  where  he  writes  :  "  The  roles  as 
to  reconvention  have  been  developed  in  the  Supreme  Coar^  and 
there  are  no  decisions  expressly  deciding  that  they  are  applicahle 
to  the  Sheriff  Courts.  It  is  here  necessary  to  distinguish  between 
two  sets  of  persons  liable  to  be  reconvened ;  between  foreigners 
not  residing  in  Scotland,  and  persons  resident  in  Scotland  but  not 
in  the  particular  Sheriffdom.  In  the  case  of  foreigners  the  prin- 
ciples will  i4>ply  exactly,  and  the  practice  is  to  sustain  the  jurudic- 
tion  by  reconvention."  In  a  footnote,  he  adds :  '*  Barr  v.  Smiih  vas 
a  Sheriff  Court  appeal,  but  the  objection  that  reconvention  was  not 
competent  in  the  lower  Court  was  not  taken."  See  also  Lord  Deas 
opinion  in  Thompson  v.  WhitAead,  supra. 

He  adds  :  "  In  Goodwin  v.  Purfidd,  Dec.  8,  1871, 10  Macph.  2U, 
the  Court  of  Session  proceeded  on  the  footing  that  reconvention  as 
against  foreigners  applied  in  the  Sheriff  Court  In  the  Sheriff 
Court  of  Renfrew,  it  was  held  (in  an  instructive  judgment)  that  it 
did — Stewart  v.  Jarcie,  1873,  XVII.  Journal  of  Junqfrudence,  607. 
The  same  has  more  than  once  been  held  in  the  Sheriff  Court  of 
Aberdeen." 

Viewing  the  whole  circumstances,  the  Sheriff  has  come  to  the 
conclusion  that  in  the  present  case,  although  certainly  one  of  some 
nicety^  the  equitable  doctrine  of  reconvention  applies,  and  that  the 
judgment  of  the  Sheriff-Substitute  is  well  founded.  A.  F.  L 
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The  new  Lord  PresideirU, — As  was  generally  expected,  the 
Lord  Advocate  of  the  day  has  availed  himself  of  the  rare 
opportunity  offered,  and  has  himself   accepted    the    vacant 
ofi&ce  of  Lord  Justice-General  for  Scotland  and  Lord  President 
of  the  Court  of  Session.     The  prize  was  too  tempting  to  be 
refused ;  and,  accordingly,  the  grumblings   of   party  whips 
about  the  awkwardness  of  occasioning  another  bye-election  at 
this  time  have  been  disregarded,  while  the  flattering  rumours 
of  reluctance  to  lose  Mr.  Kobertson's  services  in  Parliament, 
so  widely  circulated,  have  been  proved  to  be  without  founda- 
tion.   The  post  is  the  most  honourable,  the  most  influential, 
and  in  every  way  the  most  important  of  all  the  oflBces  open 
to  Scottish  lawyers.     To  have  it  again  filled   as  we   have 
learned  to  know  it,  we  should  again  require  the  rare  com- 
bmation  of  talents,  qualities,  and  learning  which  characterised 
the  late  Lord  Justice-General  in    so   marvellous  a  degree. 
We  cannot,  of  course,  look  to  see  his  lordship's  shoes  filled  in 
this  generation — ^any  successor  of  his  must  needs  stand  ex 
longo  irUervallo;  nor  need  we  go  so  far  as  to  say  that  the 
new  Lord  President  is  pre-eminently  the  best  qualified  of 
those  available  for  the  post.     As  Lord  Advocate  of  the  day, 
he  was  not  only  thoroughly  entitled  by  precedent  to  step 
into  the  vacancy  ;  he  is,  besides,  a  man  of  solid  ability.     It 
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has  been  a  sort  of  fashion,  no  doubt,  with  a  section  of  the 
press  to  write  of  him  in  terms  of  exaggerated  and  fulsome 
eulogy — attributable  to  his  attractive  appearances  on  the 
platform,  where  fluency  and  readiness  always  teU.  Bat  his 
fellow-practitioners  know  that  behind  this  bubble  reputation, 
Mr.  Robertson  has  substantial  powers.  He  has  been  a  stdlfol 
and  successful  pleader ;  and,  applying  to  legal  problems  a 
mind  of  such  grasp  and  quickness  as  his,  he  cannot  fail  to  fill 
the  President's  chair  with  credit  and  with  advantage  to  the 
country. 

The  n^  Law  Officers  of  the  Croum, — ^The  elevation  of  Mr. 
Bobertson  to  the  Bench  brings  in  its  train  a  series  of  changes. 
Sir  Charles  Pearson,  Q.C.,  M.P.,  who  succeeds  to  the  Lord 
Advocateship,  has  given  proof  of  his  powers  as  SoUcitor- 
General,  and  will  be  most  popular  in  his  higher  office.  It 
may  be  hoped  that  he  will  prove  less  subject  to  London 
influences  than  his  predecessor,  and  will  not  jauntily  acquiesce 
in  the  annual  shunting  of  the  Scottish  Private  Bill  Procedoie 
Bill.  Mr.  Graham  Murray  is  the  new  Solicitor-General  Mr. 
Murray  brings  to  the  service  of  the  Crown  a  knowledge  and 
skill  in  law  which  are  certainly  not  surpassed  by  any  member 
of  the  Scottish  Bar.  His  appointment  means  the  addition  of  a 
tower  of  strength  to  the  Crown  Office,  and  also — although  that 
does  not  concern  us  in  these  pages — it  will  mean  a  welcome 
and  powerful  addition  to  the  debating  power  of  his  partj, 
should  he  be  returned  to  Parliament. 

Relatives  practising  before  Relatives, — Certain  of  the  law 
periodicals  in  England  and  Ireland  have  been  greatly  exercised 
of  late  over  the  iniquity  of  sons,  who  are  counsel  or  solicitor, 
practising  before  their  fathers,  who  are  judges.  They  have 
carried  the  objection,  indeed,  to  all  the  forbidden  degrees  of 
relationship  detailed  in  the  Prayer-Book.  There  have  been 
editorial  comments  not  a  few,  and  very  many  letters.  Justice^ 
they  say,  with  wonderful  unanimity,  cannot  be  done  where  such 
a  practice  prevails  The  best  intentioned  judge  must  inevitably 
be  betrayed  unconsciously  into  favouring  the  side  on  which 
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his  relative  appears.  A  'priori,  we  should  not  have  thought 
this  likely.  The  practice,  it  is  true,  is  not  common  in 
Scotland.  Few  of  our  few  judges  have  relatives  at  the  bar  or 
amongst  the  solicitors.  Proportionally  fewer  still  of  our 
SherifBs — ^if  indeed  there  be  any  such  at  all — have  relatives 
who  are  practitioners  in  their  courts.  But  the  prevalence  of 
the  practice  in  England  has  been  the  ground  of  much  com- 
plaint, and  there  it  would  seem  to  be  really  an  evil.  It  is 
specially  common  in  County  Courts.  Amongst  the  most 
recent  letters  on  the  subject  is  one  addressed  by  a  corre- 
spondent to  the  London  Law  Times  of  19th  September.  The 
writer  points  out  that  in  Ireland,  Sir  Michael  O'Loghlen, 
Master  of  the  Kolls,  absolutely  forbade  his  son  to  practise  in 
his  court,  having  before  him  the  warning  of  a  scandal  during 
his  own  days  at  the  bar.  When  Mr.  O'Grady,  Chief  Baron 
of  Exchequer  in  Ireland,  and  afterwards  Lord  Guillamore,  was 
on  the  bench,  his  son  specialised  in  his  father's  court.  "  A 
brief  to  move  a  motion  of  course  in  the  Exchequer  was  sent 
to  a  Mr.  Cooper,  afterwards  one  of  the  Benchers  of  the  Irish 
Bar.  The  motion  was  refused  by  the  Chief  Baron,  whereupon 
Mr.  Cooper  returned  brief  and  fee  to  the  solicitor,  with 
the  request  that  he  should  send  them  to  Mr.  O'Grady,  who 
next  morning  moved  the  motion,  which  was  immediately 
granted  by  his  father,  the  Lord  Chief  Baron.  'Why,  my 
lord,'  said  Mr.  Cooper,  who  was  in  court,  *your  lordship 
refused  to  grant  this  motion  when  I  moved  it  yesterday 
morning.'  *  But,  Mr.  Cooper,'  said  the  Chief  Baron  unabashed, 
'you  must  admit  that  Mr.  O'Grady  put  the  case  in  a 
different  light'  '  Oh,'  said  Mr.  Cooper,  soUo  voce,  *  I  presume 
in  the  light  of  the  sun  (son).'  When  the  late  Encumbered 
Estates  Court  in  Ireland  was  first  established  about  forty 
years  ago,  the  practice  in  the  court  of  one  of  the  commissioners 
was  virtually  monopolised  by  his  son  and  his  son-in-law,  who 
were  retained  on  opposite  sides  to  balance  the  judge's  favour. 
It  is  very  questionable  whether  in  the  long  run  judges'  sons 
themselves  benefit  by  pmctising  before  their  fathers.  More 
than  one  instance  could  be  cited  in  which  a  thoroughly  com- 
petent barrister,  whose  practice  was  almost  exclusively  confined 
to  his  father's  court,  lost  that  practice  on  the  retirement  of 
the  judge  on  whose  favour  he  was  supposed  to  have  a  lien. 
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The  men  who  gave  him  briefs,  not  from  confidence  in  his 
learning  and  abiUty,  but  from  the  fact  of  his  having  a  near 
relative  on  the  bench,  abandoned  him  on  the  retirement  of  his 
supposed  patron — a  clumsy  and  cruel  method  of  atoning  for 
their  own  loss  of  self-respect  in  having  originally  employed 
him." 

Nor  is  judicial  nepotism  confined  to  this  countty,  it  wonld 
appear.  According  to  the  Hawk,  "  in  Mauritius  the  majority 
of  the  judges  of  the  Supreme  Court  and  all  the  magistrates  are 
Creoles,  being  drawn,  of  course,  from  a  very  small  populatioD, 
and  all  have  relatives  in  the  law.  The  father  of  the  chief 
judge,  for  instance,  is  an  attorney,  and  his  son  and  two 
nephews  are  barristera  Mauritians  with  suits  on  hand, 
sharing  the  common  belief  that  blood  is  thicker  than  water, 
think  they  will  best  forward  their  cause  by  employing  con- 
nections of  the  justiciary,  who  are  consequently  overwhelmed 
with  business,  while  better  men  cannot  earn  enough  to 
purchase  bread  and  cheese.  Only  one  remedy  has  been 
suggested — the  exclusion  of  Creoles  from  the  bench;  but 
that  is  worse  than  the  disease,  as  it  would  certainly  provoke 
a  conflict  of  races." 

*     * 

ObligcUio  ex  non  Delicto. — For  many  reasons  the  following 
proceedings  are  worthy  of  notice.  One  day  in  August  last, 
Mrs.  A.,  while  shopping  in  Glasgow,  lost  her  gold  watch, 
with  gold  chain,  etc.,  attached.  She  reported  the  matter  to 
the  police.  The  same  afternoon  a  boy  found  the  articles,  and 
handed  them  to  the  police.  The  boy's  father  dainud  a 
reward  of  thirty  shillings  for  his  son !  The  lady  thought 
this  sum  too  large  a  reward ;  refused  to  give  it ;  but  stated 
that  she  was  willing  to  give  five  or  even  ten  shillings.  The 
sequel  was  novel  and  startling.  The  report  of  the  dailj 
papers  bears  that  "  Superintendent  Sutherland  then  decided 
to  lay  the  matter  before  the  presiding  magistrate,  and 
summoned  both  parties  to  attend."  The  "  presiding  magis- 
trate "  was  one  Bailie  M'Lennan  ;  and  his  sage  words  and 
Solomon-like  judgment  are  thus  described  in  the  newspaper 
report.  He  said  **  that  when  an  honest  boy  like  that  found 
a  valuable  article  on  the  street  and  gave  it  up,  it  was  a  dutj 
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to  see  him  handsomely  rewarded.  If  they  did  not  do  that, 
and  the  thing  became  public,  they  were  jast  placing  in  the 
way  of  such  youths  in  circumstances  of  this  kind  a  temptation 
to  be  dishonest  He  did  not  think  the  boy's  father  asked  too 
much  when  he  said  thirty  shillings.  He  complimented  the 
boy  on  his  honesty."  Mrs.  A.,  the  instructive  report  concludes, 
"  handed  over  "  the  thirty  shillings.  Now  this  humbly  seems 
to  us  a  most  reprehensible  piece  of  officiousness  on  the  part, 
first,  of  the  superintendent,  and,  second,  of  the  magistrate.  We 
shall  welcome  a  reference  to  any  authority  which  the  latter  had 
for  obtruding,  qua  magistrate,  his  opinion  in  such  a  matter. 
But,  further,  the  contention  of  the  parent  of  this  boy  with 
the  marketable  honesty,  and  the  opinion  of  the  bailie  giving 
effect  to  the  same,  are  most  objectionable.  They  proceed 
on  the  outrageous  postulate  that  there  is  something  specially 
meritorious  in  being  honest ;  that  honesty,  instead  of  being 
the  commonplace  equipment  of  ordinary  people,  is  more 
than  one  is  entitled  to  expect  in  one's  fellows !  It 
is  to  hold  with  Hamlet,  that  *'  to  be  honest,  as  this  world 
goes,  is  to  be  one  man  picked  out  of  ten  thousand." 
This  is  a  pernicious  doctrine.  By  all  means  recompense 
a  person  for  trouble  in  restoring  to  its  owner  lost  pro- 
perty which  he  has  found,  and  for  any  incidental  expenses 
in  connection  therewith.  That  is  only  morally  and  legally 
his  due.  But  to  reward  a  boy  for  not  appropriating  lost 
property,  and  to  heap  doubtful  compliments  on  him  for  not 
having  played  the  part  of  a  thief,  are  scarcely  a  proper  part 
of  the  nohUe  offidvm  of  the  great  institution  of  Bailiedom. 
As  well  compliment  and  reward  every  individual  who  travels 
^one  in  a  railway  carriage  with  a  weaker  person  and  nobly 
refrains  from  taking  his  life. 

# 

Codification  of  the  Law, — When  is  the  happy  evening  to 
come  round  on  which  the  House  of  Commons  is  to  address 
itaelf  to  reducing  our  intricate,  inconsistent,  and  most  volu- 
^ous  law  to  the  shape  of  a  simple,  short,  and  intelligible 
^e  ?  As  a  seasonable  system  of  relief  works  for  the  needy 
^nd  briefless,  the  undertaking  ought  to  be  hurried  forward 
^th  despatch.     It  is  the  only  unfailing  means  yet  suggested 
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of  provoking  anything  like  general  litigation  among  the  com- 
munity ;  and,  with  a  rather  languishing  stock  of  business  in 
the  law  courts  and  an  unceasing  inflow  of  new  practitioneTS, 
there  is  surely  no  time  to  lose.  We  have  been  promised  this 
of  old ;  and  again  some  vacation  writers  have  hit  upon  it  as 
a  subject.  A  year  or  two  have  passed  since  a  member  of  this 
present  Parliament  informed  those  who  were  then  about  to 
become  his  constituents,  that  in  his  sagacious  opinion  even- 
man  must  be  allowed  to  be  his  own  lawyer ;  that  it  was  a 
scandalous  thing  that  the  proverbial  honest  son  of  toil  should 
require  to  consult  lawyers  in  order  to  learn  the  law  of  his 
country  on  any  point;  and  that  he,  the  candidate,  wise 
beyond  his  fellows  and  well-informed  beyond  all  l^islatore 
up  till  now,  would  insist  on  having  the  law  reduced  to  a  code 
so  simple  and  free  from  technicality  that  even  the  least 
intelligent  of  the  intelligent  electors  should  readily  understand 
it,  and  of  dimensions  so  modest  that  he  (the  least  intelligent 
elector)  could  carry  it  in  his  waistcoat  pocket.  And  ever 
since  then  the  briefless  ones  have  hungrily  looked  for  the 
advent  of  so  certain  a  parent  of  litigation  as  this  promised 
measure.  The  reformer  and  his  sympathisers  have,  however, 
still  delayed — as  is  not  unnatural,  seeing  that  this  was  but  a 
trifling  part  of  their  drastic  programme  of  reform.  Alas  for 
the  lawyers!  This  renewed  attempt  to  bring  about  what 
would  be  for  them  a  veritable  El  Dorado  is  not  likely  to 
prove  successful. 


Special  Hrticles. 


FREE   LAW. 

To  the  September  number  of  the  National  Beview,  Mr.  J. 
Acton  Lomax,  contributes  an  article  on  "Free  Law."  We 
are  unable  quite  to  decide  whether  the  author  intends  that 
his  proposals  shall  be  taken  seriously.  Possibly  he  does  not 
If  not — then  we  have  only  to  express  our  enjoyment  of  an 
interesting  and  racy  paper.  If,  however,  the  scheme  is  put 
forward  as  a  practicable  suggestion, — which  we  are  inclined 
to  believe  it  is, — then,  in  our  humble  opinion,  not  only  is 
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the  plan  as  stated  crude  and  unworkable ;  the  idea  itself  is 
visionary. 

The  ground  on  which  Free  Law  is  advocated  is,  that  at 
present  there  is  no  equality  before  the  law  for  rich  and  poor. 
True,  the  author  humorously  suggests  that  it  would  make  an 
excellent  battle-cry  "  in  these  days,  when  the  prefix  '  Free ' 
seems  to  be  the  gilt  that  adorns  all  gingerbread,  political, 
moral,  and  social,  manufactured  for  public  consumption — 
when  our  politicians  tempt  us  with  Free  Trade,  Free  Educa- 
tion, and  Free  Land ;  our  ecclesiastics  with  Free  Churches ; 
and  our  advanced  moralists  with  Free  Thought  and  Free 
Leva"  But  the  scheme  is  set  out  as  a  remedy  for  this 
allied  evil, — ^the  effect  of  the  existing  judicial  system  (for  he 
casts  no  reflection  on  the  profession), — that  there  is  one  law 
for  the  rich  and  another  for  the  poor.  In  the  original 
community  every  man  was  his  own  lawyer,  since  the  laws 
were  simple  and  within  the  grasp  of  aU.  But  as  they 
increased  in  intricacy  and  volume,  and  as  precedent  came  to 
have  influence  in  their  administration,  the  layman  could  no 
longer  safely  trust  to  his  own  knowledge  and  skill  when  he 
got  into  legal  diflSculties.  Special  training  was  required 
adequately  to  understand  and  recollect  the  law,  and,  following 
the  universal  principle  of  the  division  of  labour,  there 
gradually  arose  a  system  of  paid  advocacy.  *'  From  the  day 
that  the  first  fee  was  given  to  the  first  advocate  for  his 
services,  the  equality  of  the  law  for  rich  and  poor  alike  was 
undermined."  In  England,  says  Mr.  Lomax,  this  system  has 
involved  itself  '*  in  such  a  network  of  intricacy  and  cabalistic 
jargon,  that  the  expense  of  putting  its  machinery  in  motion, 
and  of  arriving  at  a  solution  of  the  technicalities  and  obsolete 
formulse  on  which  it  lives,  has  passed  into  a  byword  and  a 
proverb."  It  may  be  remarked  in  passing,  that  this  is  surely 
a  layman's,  an  unobservant  layman's,  view  of  the  work  carried 
on  in  the  law  courts.  That  the  labour  of  lawyers  is  entirely 
or  largely  given  up  to  intricate  and  recondite  points  of  practice, 
or  to  the  elucidation  of  musty  rules  of  law,  is  a  delusion 
which  may  be  dispelled  by  skimming  the  headnotes  in  the 
reporta  Recent  legislation,  the  skilful  handiwork  of  those 
all-wise  modem  reformers  with  whom  our  land  is  so  plenti- 
fully blessed,   is   the   most   prolific  source    of  litigation — 
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assuredly  not  the  dicta  of  bygone  judges  or  legal  doctoia. 
Nor  any  longer  can  the  procedure  employed  be  fairly  d^cribed 
as  intricate — as  more  complicated,  for  example,  than  the 
preliminary  steps  to  be  taken  when  one  resolves  to  be 
regularly  married,  or  to  secure  qualification  under  the  lodger 
franchise.  The  best  proof  of  its  simplicity  is,  that  in  Soot- 
land  so  considerable  a  number  of  lay  litigants  conduct  their 
own  suits  from  service  to  judgment  without  professional  aid. 

In  the  paper  in  question,  however,  Mr.  Lomax  does  not 
aim  at  so  reforming  the  law  as  to  render  it  possible  for  every 
man  to  become  his  own  lawyer.  That,  apparently,  is  to  come 
later,  as  we  gather  from  his  concluding  sentences.  What  he 
wishes  meantime  is  Free  Law,  and  by  free  law  he  means 
free  lawyers.  By  free  lawyers,  again,  he  means  State-paid 
lawyers,  just  as  free  education  means  State-paid  teachers. 
Until  there  are  State-paid  lawyers,  he  believes,  there  cannot 
be  equality  of  law  in  every  respect  for  rich  and  poor.  If  we 
have  this  already,  as  some  allege,  why  is  it,  he  asks,  that  a 
celebrated  Q.C.  requires  a  fee  of  £1500  to  lure  him  into 
court,  while  a  junior  is  content  with  £50  ?  The  Q.C.  is 
more  skilful,  and  it  is  necessary  to  pay  a  large  fee  to  secure 
his  services.  ''  But  if  justice  depended  more  on  its  own  merits 
and  less  on  the  jugglery  of  counsel,  and  if  the  man  who  was 
engaged  in  legal  proceedings  had  equal  hope  of  gaining  his 
case  by  employing  a  junior  member  of  the  Bar,  he  would 
assuredly  choose  the  latter  in  preference  to  the  more  expen- 
sive confrere.**  The  inference  here  is  scarcely  warranted  by 
the  statements  on  which  it  is  based ;  the  view  is  at  least  too 
strongly  put.  In  our  opinion  the  influence  of  an  advocate  on 
the  decision  of  a  case  is  commonly  much  exaggerated.  That 
influence  is  not  nearly  so  great  as  is  popularly  supposed.  In 
reality  it  is  slight,  and,  unfortunately  for  Mr.  Lomax's  con- 
tention that  the  effectiveness  of  "  the  jugglery  of  counsel " 
is  the  result  of  "  the  network  of  intricacy  and  cabalistic 
jargon "  with  which  law  is  surrounded,  this  influence  is 
slightest  just  where  the  technicality  is  greatest  In  the 
Scottish  courts,  at  least,  where  jury  trial  is  the  exception,  and 
trial  before  a  judge  alone  is  the  rule,  the  influence  of  counsel 
in  the  direction  suggested  is,  we  are  persuaded,  infinitesimal. 
Assuming  that  a  case  is  plainly  and  fully  stated,  it  matters 
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little  whether  £100  or  £10  be  the  fee.  The  judges  know 
their  work,  and  will  do  their  duty,  no  matter  how  much  they 
may  for  the  time  be  interested  in  and  relish  an  ingenious 
effort  on  the  part  of  an  advocata  The  Bench  is  not  much 
influenced  by  counsel  Where  "the  jugglery  of  counsel" 
really  tells  is  in  the  power  of  putting  facU  before  a  Jury, 
where  no  abstruse  points  of  law  arise, — a  field  where  the 
same  opportunity  would  exist  even  were  law  reduced  to- 
morrow to  the  ideal  code  which  some  reformers  intend  to 
introduce  when  they  have  a  spare  hour  or  two  for  the  work. 

The  direction  in  which,  according  to  the  article  in  question, 
reform  is  to  proceed  is,  "  that  the  entire  Bar  should  be  recon- 
stituted as  a  branch  of  the  Civil  Service,  and  a  scheme  devised 
of  State-directed  prosecution  and  defence  which  should  extend 
to  all  lawsuits  the  principle  which  determined  the  appoint- 
ment of  a  Public  Prosecutor."  This  would  indeed  be  a  far- 
reaching  reform.  It  would  be  an  entirely  new  departure  for 
the  Civil  Service.  There  is  at  present  no  branch  of  that 
department  which  deals  with  subject-matter  even  remotely 
analogous  to  the  contentious  work  of  the  law  which  it  is  here 
proposed  to  assign  to  it  That,  however,  is  no  valid  objection 
to  the  change,  if  it  be  in  itself  desirable  and  practicable. 

Mr.  Lomax  anticipates  two  objections  to  his  scheme.  First, 
every  litigant  would  try  to  obtain  the  service  of  celebrities  in 
the  profession.  That  is  obvious.  Since  a  plaintiff  would  not 
have  to  pay  the  fee  himself,  he  would  naturally,  with  praise- 
worthy and  handsome  generosity,  choose  the  famous  Q.G.  who 
requires  the  fee  of  £1500,  disdaining  to  be  parsimonious  in 
a  matter  in  which  he  is  so  nearly  concerned.  To  meet  this, 
Mr.  Lomax  proposes  to  "  abolish  or  to  curtail  within  very 
narrow  limits  "  the  choice  of  counsel  by  the  litigant,  and  to 
assign  a  due  proportion  of  work  to  every  member  of  the  Bar ; 
and,  further,  to  guard  against  the  possibility  of  the  compara- 
tive tyro  being  pitted  against  the  experienced  practitioner. 
This  is  good  news  for  the  briefless.  A  more  general  distribu- 
tion of  work  amongst  the  profession  is  a  reform  which  they 
have  been  singularly  unanimous  in  advocating.  Probably,  too, 
there  are  many  with  whom  it  will  have  no  cogency  to  object 
that  this  proposal  would  be  an  interference  with  the  freedom 
of  labour,  involving  the  same  injustice,  though  in  a  slightly 
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different  form,  as  that  which  is  involved  in  a  compulsory 
hard-and-fast  "  labour-day."  But  it  may  be  an  objection  of 
some  force  with  the  disinterested  and  practical  that  no  scheme 
of  the  kind  would  be  effectual  in  preventing  a  selection  of 
counsel  to  some  extent.  If  counsel  are  to  take  up  cases  by 
regular  rotation,  then  there  will  be  manoeuvring  on  the  part  of 
intending  litigants.  They  will  delay  their  cases,  or  accelerate 
them,  so  as  to  fall  into  the  turn  of  the  counsel  they  wish. 
In  a  modified  degree  this  kind  of  manoeuvring  is  practised  in 
Scotland  *  to-day  in  the  case  of  Reclaiming  Notes  or  appeals 
to  the  Inner  House.  A  litigant  who  wishes  to  have  his 
appeal  heeird  by  one  Division  and  not  by  the  other,  studies 
the  time  of  a  transfer  of  causes  from  the  one  to  the  other,  and 
seeks  it  or  avoids  it,  as  the  case  may  be.  Again,  if  the  selec- 
tion of  counsel  is  to  be  determined  by  ballot,  and  each  counsel 
is  to  have  the  same  number  of  briefs,  something  of  the  same 
manoeuvring  will  still  be  possible,  as  the  list  of  unballoted 
men  is  reduced.  In  both  cases,  moreover,  equality  of  law  will 
not  be  secured,  if  that  precious  privilege  depend  on  the  mental 
equality  of  counsel.  One  man  will  still  outshine  his  neigh- 
bours in  natural  gifts,  and  outstrip  them  in  acquired  skilL  It 
will  stiU  be  an  object  for  a  client  to  secure  the  services  of  A 
rather  than  of  B. ;  and  the  result  of  the  proposed  change, 
in  whichever  way  it  be  earned  out,  will  be  merely  to  leave 
to  the  arbitrament  of  chance,  or  to  the  accident  of  priority  in 
date,  to  determine  on  which  side  the  superiority  of  talent 
shall  be.  There  will  be  no  truer  equality  then  than  now. 
Further,  a  hard  task  awaits  the  man  or  men  who  start  out 
to  adjust  a  system  of  fair  *'  ties "  between  members  of  the 
Bm,  so  that  "  the  comparative  tyro "  shall  not  be  pitted 
against  the  "experienced  practitioner."  Mere  seniority 
would  be  the  most  misleading  of  all  criteria  to  apply  in 
such  a  case;  while  a  system  of  pass  and  promotion  ex- 
aminations, as  Mr.  Lomax  suggests,  would  be  productive  of 
scarcely  less  ill-matched  opponents.  Any  one  who  knows 
the  personnel  of  the  Bar  will  tell  you  that  skill  in  practice 
and  distinction  at  examinations  are  two  widely  different 
things ;  and  further,  that  a  dull  man  of  fifty  years'  experi- 
ence is  no  match  for  a  sharp  man  in  his  first  year. 

The  second  serious  objection  to  his  scheme  with  which 
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Mr.  Lomax  deals  is  this :  A  scheme  of  State-paid  law  affords 
facilities  to  the  quarrelsome  and  litigious  man  to  rush  to 
law  for  a  mere  bagatelle,  at  the  expense  of  his  more  peaceful 
neighbour.  It  will  therefore  be  necessary  to  constitute  a 
tribunal  which  shall  exercise  a  censorship  in  all  cases  before 
they  are  allowed  to  proceed.  This,  we  presume,  would  be  a 
Court  somewhat  after  the  model  of  the  Scottish  Eeporters  on 
probabilis  causa  litigandi  in  poors  cases,  and  having  their 
leading  function  to  discharge.  The  purpose  of  the  Court  of 
Keporters  is  to  throw  out  purely  vexatious  and  groundless 
actions.  But  the  duty  is  a  delicate  one.  The  power  of  veto 
has  to  be  most  sparingly  exercised.  Nevertheless,  to  guard 
against  the  bringing  of  utterly  groundless  actions  or  those 
merely  vexatious  would  perhaps  be  possible.  Where  the 
difficulty,  the  impossibility,  would  arise  would  be  in  the  case 
of  actions  which  come  under  neither  of  these  extreme  cate- 
gories, but  which,  while  relevant  and  plausible,  are  still 
only  daring  and  hazardous.  It  would  be  impossible  before 
proof  to  throw  out  ex  facie  relevant  cases — impossible  without 
prejudging  what  the  proof  shall  disclose.  Yet  few  groundless 
or  vexatious  actions  are  irrelevant.  Where  they  show  their 
rottenness  is  in  their  failure  to  make  good  their  averments. 

An  important  omission  from  Mr.  Lomax's  article  is  any 
statement  as  to  how  expenses,  other  than  fees  of  counsel 
and  solicitors,  are  to  be  met  These  usually  bulk  largely, — 
witnesses,  productions,  remits  to  men  of  skill,  commissions, 
printing,  etc.  Apparently  these  items  are  all  to  be  State- 
paid  too. 

There  is,  lastly,  the  consideration  of  ways  and  means. 
It  is  admitted  in  the  article  that  the  scheme  would  be  costly. 
To  meet  this  increased  expenditure,  Mr.  Lomax  makes  two 
suggestions.  The  Court  of  Censorship,  he  thinks,  might  be 
empowered  to  inflict  a  fine  on  any  complainant  who  wasted 
its  time  unnecessarily  by  bringing  before  it  unfounded, 
vexatious,  or  malicious  claims.  This  would  be  salutary,  no 
doubt  It  would  be  almost  as  effectual  a  deterrent  to 
frivolous  litigation  as  we  have  at  present,  in  the  dread  of 
being  mulcted  in  expenses.  But  then,  as  now,  the  deterrent, 
such  as  it  is,  would  not  affect  the  hot-headed  or  the  wealthy 
(whom,  presumably,  Mr.  Lomax  most  desires  to  reach),  but 
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only  the  cool  and  the  poor.  His  second  proposal  is  suggested 
by  the  Succession  Duties.  "  We  have  at  present,"  he  says, 
"large  succession  duties,  varying  from  3  to  10  per  cent.; 
why  should  we  not,  on  the  same  grounds,  exact  a  percentage 
on  money  or  property  recovered  under  the  system  suggested  ? " 
This  seems  reasonable  enough.  In  order,  however,  to  meet 
the  gigantic  outlay  involved  in  the  scheme  of  Free  Law,  that 
percentage  would  have  to  be  enormous.  At  present  the 
costs  of  any  suit  bear  a  large  proportion  to  the  amount  in 
dispute.  No  doubt,  under  Mr.  Lomax's  millennium,  the 
aggregate  annual  "  stipends "  of  the  colleges  of  counsel  and 
solicitors  would  be  much  less  than  the  aggregate  amoimt  of 
fees  at  present  paid  in  any  year.  But  still  they  would  be 
very  considerable;  and,  if  they  were  to  be  so  defrayed, 
would  eat  up  an  appalling  percentage  of  the  property  recovered 
Look  at  it  in  any  light,  even  were  such  a  scheme  practic- 
able, its  cost  would  be  enormous.  The  author  of  the 
project  seems  to  think  that  the  result  of  its  introduction 
would  be  to  lessen  the  amount  of  litigation.  At  best  it  can 
only  be  a  matter  of  conjecture ;  but  our  humble  opinion  is 
that  the  effect  would  be  precisely  the  reverse.  As  we 
stand  now,  the  consideration  of  the  inevitable  "  extra-judicial 
expenses,"  not  to  mention  the  risk  of  judicial  expenses  too, 
is  the  most  active  preventive  of  going  to  law.  Hundreds  of 
good  claims  remain  unenforced,  hundreds  of  unquestionable 
rights  are  suffered  to  be  infringed,  solely  in  dread  of  that 
inevitable  blackmail.  Were  this  removed  —  and  that  is 
precisely  what  Mr.  Lomax's  scheme  is  intended  to  achieve— 
litigation  would,  we  venture  to  think,  enormously  increase. 

In  referring  our  readers  to  the  National  Review  article 
itself  for  a  nearer  and  fuller  view  of  its  author^s  ingenious 
proposals,  we  shall  only  say  that  something  not  nearly  so  far- 
reaching  is  wanting.  The  evils  which  exist  affect  rich  as  well 
as  poor — rich,  we  think,  in  some  cases,  more,  as  in  some 
cases  less,  than  poor.  They  arise  from  "  speculative  litigation," 
levelled  often  by  needy  adventurers  against  wealthy  com- 
panies, and  worked  up  often  by  needy  solicitors  against 
wealthy  employers.  An  end  ought  to  be  put  to  this  system 
of  blackmailing.  How  that  may  be  attained  we  humbly 
confess    we    do  not   clearly  see.     In   the   matter  of  eitra- 
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judicial  expenses,  however — a  great  and  growing  evil — a  first 
step  in  the  direction  of  remedy  must  be  found  in  the  adoption 
of  very  different  principles  in  the  taxation  of  accounts  from 
those  at  present  followed.  J.  C. 


EX  DEBITO  NATURAL!. 

The  simple  fact — Cains  Balbi  JUms — binds  these  two  with  a 
chain  of  obligation  ex  debito  naturali,  Balbus  is  linked  to 
Caius,  and  Caius  to  Balbus,  by  a  chain  of  natural  obligations, 
in  which  each  is  alternately  debtor  and  creditor,  and  this 
without  convention  between  them,  or  the  exercise  of  discretion 
on  either  sida  The  hirth  of  Caius  is  the  foundation  of  a 
variety  of  claims,  which  may  afterwards  emerge  in  consequence 
of  the  natural  obligation  originating  at  that  date.  These 
varieties  are  so  various,  and  the  chain  becomes  twisted  and 
involved  to  such  a  degree,  that  confused  thought  and  conflict- 
ing decisions  have  resulted  from  attempts  to  disentangle  it, 
made  without  giving  due  weight  to  the  general  principles  on 
which  the  obligation  rests.  The  discussion  of  those  general 
principles  may  profitably  occupy  our  attention  for  a  brief 
space. 

It  has  first  to  be  noted  that  the  phrase  ex  debito  naturali, 
as  applied  to  claims  arising  from  natural  obligation,  is  apt  to 
be  misconstrued,  for  the  reason  that  the  term  "  natural "  is 
used  to  express  divisions  of  obligations  as  these  are  arranged 
in  two  distinct  systems  of  classification.  By  obligations  merely 
ncUural,  as  opposed  to  obligations  merely  civil  and  obligations 
mixed,  the  civil  law  understood  those  engagements  wherein 
one  person  is  bound  to  another  by  the  law  of  nature  only, 
and  which  cannot  be  enforced  by  an  action  (Erskine,  Inst, 
B.  III.  T.  i.  §  4).  On  the  other  hand,  by  obligations  natural, 
as  contrasted  with  obligations  conventional,  Lord  Stair  under- 
stood those  duties  which  a  man  is  bound  to  perform,  although 
they  are  not  grounded  upon  any  anterior  cause,  contract, 
quasi-contract,  delict,  or  quasi-delict,  but  simply  upon  his 
natural  position  (Stair,  Inst.  B.  I.  T.  iii.  §  2).  We  use  the 
term  "  natural  obligation  "  in  the  sense  in  which  it  is  employed 
by  Stair. 
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Birth  being  the  foandation  of  the  obligation,  it  foUo^rs 
that,  before  two  persons  can  be  debtor  and  creditor  in  it,  a 
hirth  or  natural  rdatianship  most  subsist  between  them.  By 
a  "  natural  relationship,"  we  mean  the  direct  blood  relationship 
which  nature  establishes  by  the  fact  of  birth.  As  the  right 
to  be  alimented  arises  only  where  there  is  a  natural  relation- 
ship between  two  persons,  so  it  cannot  subsist  where  there  is 
no  natural  relationship.  Lord  Fraser  in  his  treatise  on  Pareni 
and  Child^  p.  85,  states  that  the  obligation  of  parents  to 
aliment,  nourish,  and  support  their  children  does  not  depend 
upon  any  presumed  contract  or  arrangement  of  parties,  but  is 
one  of  the  provisions  of  nature.  It  is  a  consequence  of  this 
natural  basis  of  the  obligation  that  it  passes  from  one  debtor 
to  another  according  to  birth  relationship,  and  not  according  to 
the  rules  of  heritable  or  moveable  succession.  The  rotation 
of  liability  is — (1)  The  indigent  person's  descendants,  children, 
grandchildren,  eta ;  (2)  his  father ;  (3)  his  mother ;  (4)  his 
grandfather;  (5)  his  grandmother — and  so  forth.  Now  it 
will  be  observed  that,  on  the  one  hand,  the  female  kindred 
— daughter,  mother,  grandmother,  etc — ^.incur  a  liability  to 
aliment  which  bears  no  proportion  to  their  rights  of  inherit- 
ance; and,  on  the  other  hand,  many  relatives — ^brothers, 
sisters,  uncles,  and  cousins — ^have  a  right  of  inheritance, 
but  incur  no  liability  to  aliment  The  two  rights  rest 
upon  entirely  separate  grounds.  "  Each  class  of  obligants," 
says  Lord  Fraser  in  the  passage  above  referred  to,  "  must  be 
exhausted  before  the  immediately  succeeding  class  of  obligants 
can  be  made  liable,  and  it  must  also  be  shown  that  there  is 
no  one  who  represents  any  member  of  the  first  class,  and  who 
would  on  that  account  be  liable  ex  jure  rqpresentatumisJ'  A 
convenient  example  of  a  doubtful  class  of  claimant  is  a  son^s 
wife  or  widow  claiming  aliment  from  his  father.  Applying 
to  her  case  the  principle  stated  above,  and  looking  at  her  as 
an  individual  apart  from  her  husband,  and  in  the  absence  of 
children,  it  is  apparent  that  she  has  no  natural  relationship  to 
her  husband's  father,  and  can  have  no  claim  to  be  alimented 
by  him.  Failing  her  husband  and  children,  her  natural 
relationship  is  towards  her  own  father,  mother,  and  direct 
ascendants  (Fraser,  HiLsband  and  Wife,  2nd  edition,  p.  863). 

We  have  said  that  the  obligation  is  founded  upon  the  fact 
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of  birth ;  but  all  natural  obligations  thus  founded  do  not 
necessarily  become  operative.  It  is  only  when  the  creditor 
in  the  obligation  is  unable  to  support  himself  that  the  obliga- 
tion is  converted  from  a  mere  passive  liability  into  an  active 
claim.  It  is  the  need  of  the  creditor  which  renders  active  a 
tie  that  has  existed  since  the  birth  of  the  younger  obligant, 
although  it  may  have  lain  dormant.  Indigence  and  want 
combined  form  an  element  essential  to  such  a  claim  (Bell's 
Prin.,  §  1630).  It  must  further  be  observed  that  it  is  the 
real  creditor  in  the  obligation  who  has  to  be  in  want  If  a 
married  son  becomes  indigent,  an  obligation  arises  against  his 
father  which  may  compel  the  latter  to  aliment  both  the  son 
and  his  wife.  But  if  the  son  and  his  wife  are  living  separate, 
the  indigence  of  the  wife  alone  does  not  found  a  claim  against 
the  son's  father.  The  son,  not  the  wife,  is  the  real  creditor 
in  the  obligation,  and  it  is  the  former  who  must  be  in  want 
before  the  obligation  can  be  enforced. 

Equity  does  not  permit  any  one  to  be  called  upon  to  per- 
form an  impossibility,  and  therefore  the  law  does  not  require  • 
the  needy  to  support  the  indigent.  A  superfluity  of  means 
on  the  part  of  the  person  against  whom  an  alimentary  claim  is 
made  is  necessary  before  the  right  to  be  alimented  can  be  made 
effective.  The  debtor  in  the  obligation  must  not  only  have  a 
superfluity  of  means  after  providing  for  his  own  maintenance, 
but  also  a  superfluity  after  providing  for  the  support  of  those 
natuitdly  related  to  him  by  a  nearer  tie  than  that  which  links 
him  to  the  supposed  claimant.  But  a  man  is  not  at  liberty 
to  spend  his  means  in  alimenting  those  related  to  him  in  a 
more  remote  degree,  and  then  to  oppose  a  claim  at  the  instance 
of  a  nearer  relative  on  the  ground  that  he  has  no  superfluity. 
The  natural  kindred  have  claims  which  must  be  met  in  their 
order,  and,  if  there  is  not  enough  for  all,  the  nearer  relatives 
come  first,  then  the  more  remote. 

Cases  of  doubt  frequently  occur  in  which  it  is  uncertain 
whether  an  alimentary  obligation  subsists  or  not  In  such  a 
case  it  is  of  advantage  to  consider  whether  there  can  be  a 
reciprocity  of  obligation  were  the  positions  of  debtor  and 
creditor  reversed.  The  question  being, — Is  Balbus,  who 
has  a  superfluity,  bound  to  aliment  Caius,  who  is  indigent  ? 
Keverse  the  query,  and  ask  whether  Caius,  if  he  had  means, 
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would  be  bound  to  maintain  Balbus  if  in  want.  A  father 
is  obliged  to  aliment  his  indigent  son ;  a  son  is  obliged  to 
aliment  his  indigent  father.  Here  is  true  reciprocity.  Bat 
let  us  take  a  more  indirect  case — ^that  of  the  son's  wife,  already 
used  as  an  illustration.  Can  it  be  maintained  that  a  man  is 
entitled  to  claim  aliment  from  his  son's  wife  apart  from  her 
husband  ?  The  claim  of  the  fatber-in-law  being  untenable, 
that  of  the  daughter-in-law  is  equally  bad,  because  there  can 
be  no  alimentary  obligation  between  two  persons  which  is  not 
reciprocal  In  Hoseason  v.  Hbseason  (21st  October  1870, 
9  MT.  37),  the  late  Lord  President  Inglis  seems  to  have  had 
this  difficulty  in  view,  when  he  pointed  out  the  doubtful 
propriety  of  extending  the  alimentary  obligation  beyond 
established  limits ;  and  it  will  be  observed  that,  although  the 
question  in  the  case  of  Hoseason  related  to  the  rights  of  a 
son's  widow,  his  lordship  used  the  expression  "between  a 
father  and  his  son's  wife "  in  explaining  the  reciprocity  of 
which  he  was  thinking. 

In  brief,  therefore,  it  may  be  said  that,  to  lay  a  relevant 
foundation  in  fact  for  a  plea-in-law  based  on  the  obligation  to 
aliment  ex  debito  naturali,  the  claimant  must  aver  and  be  pre- 
pared to  prove — (1)  That  there  is  a  natural  or  birth  relation- 
ship between  him  and  the  person  against  whom  he  is  making 
the  claim ;  (2)  that  he  is  in  indigence  and  want ;  (3)  and  that 
the  person  from  whom  he  claims  aliment  has  a  superfluity  of 
means.  It  is  hardly  needful  that  we  should  point  out  that 
alimentary  claims  between  husband  and  wife  rest  upon  a 
different  ground,  arising  out  of  the  matrimonial  relationship, 
and  not  ex  debito  natv/rali.  Consequently,  claims  of  that 
description  do  not  fall  within  the  scope  of  our  present  dis- 
cussion. H.  H.  B. 


THE  TRIAL  OF  STEWART  OF  ACHARK 

In  the  last  published  volume  (XVI.)  of  the  Transactum  of 
the  Oaelic  Society  of  Inverness — not  usually,  perhaps,  the  well 
of  topics  specially  legal  in  their  interest — will  be  found  a 
paper,  by  Mr.  Macphail,  advocate,  which  all  lawyers  will  like 
to  read.  It  is  entitled,  "Notes  on  the  Trial  of  James 
Stewart  of  Acharn."     The  author  points  out  that  the  printed 
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report  of  this  trial  of  ''  James  of  the  Glens  **  is  the  basis  of  much 
of  Mr.  Eobert  Louis  Stevenson's  well-known  story,  Kidnapped, 
In  1745  the  last  of  the  Stewart  lairds  of  Appin  was  a  child 
of  tender  years.  Ardsheal,  the  oldest  cadet  of  the  house, 
was  tutor  of  Appin,  smd  it  was  under  him  that  the  clan  were 
"  out"  After  Culloden,  where  they  suffered  very  heavily,  the 
clan  dispersed,  Ardsheal  was  attainted,  but  escaped  to  France. 
The  management  of  the  forfeited  estates  being  vested  in  the 
Scottish  Court  of  Exchequer,  the  local  factor  on  Ardsheal  was 
Colin  Campbell  of  Glenure.  A  touching  proof  of  the  loyalty 
and  devotion  of  the  clansmen  is  to  be  found  in  the  fact  that, 
besides  the  judicial  rent  which  had  to  be  paid  to  the  Court 
through  Glenure,  the  tenants  regularly  raised  a  second  rent, 
which  they  sent  to  the  laird  in  France.  This  voluntary  rent 
was  seen  to  by  James  Stewart,  a  near  relative  of  Ardsheal, 
who  occupied  Glenduror,  and  was  known  as  Sheumas-na- 
Glinne.  Mr.  Macphail  thinks  that  there  is  no  evidence  for 
calling  him  a  natural  brother  of  Ardsheal,  as  he  is  described 
in  the  printed  trial.  Having  been  deprived  of  Glenduror, 
James  Stewart  managed  to  get  Acham,  a  place  in  the  neigh- 
bourhood. In  1752,  Glenure  made  up  his  mind  to  clear  out 
a  number  of  Ardsheal  tenants,  and  to  replace  them  with  his 
own  dependants.  Acharn  brought  the  matter  under  the 
notice  of  the  Barons  of  Exchequer ;  and  when  the  Court  of 
Session,  on  technical  grounds,  refused  interdict,  the  tenants, 
by  James  Stewart's  advice,  resolved  to  stick  to  their  holdings, 
in  the  belief  that  Glenure's  conduct  would  be  repudiated  by 
his  superiors.  The  evictions  were  fixed  to  be  carried  out  at 
Whitsunday,  but  on  14th  May,  as  Glenure,  with  a  servant, 
a  sheriff-officer,  and  an  Edinburgh  writer,  were  passing 
through  the  wood  of  Lettermore,  he  was  shot  from  behind  by 
a  man  who  instantly  disappeared. 

"  Tears  before  this,"  says  Mr.  Macphail,  "  there  had  died  a 
decent  man,  Donald  Stewart,  leaving  his  children  to  the  care 
of  Ardsheal  and  James  of  the  Glens.  One  of  these  children, 
after  giving  a  good  deal  of  trouble  to  his  guardians,  enlisted 
in  the  Boyal  forces,  deserted  to  Prince  Charlie  at  Prestonpans, 
and  after  Culloden  made  his  escape,  and  apparently  obtained 
a  commission  in  the  French  service.  After  things  had  quieted 
down  a  little,  he  occasionally  came  over  to  Scotland,  wan- 
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dering  about  among  his  friends  in  Appin,  Bannoch,  and 
elsewhere,  but  keeping  carefully  out  of  the  way  when  any 
English  soldiers  happened  to  be  in  the  neighbourhood.  Such, 
up  to  this  date,  was  the  history  of  Alan  Breck  Stewart,  whom 
Mr.  Stevenson  has  now  rendered  immortaL  Upon  him  sus- 
picion at  once,  not  unnaturally,  fell,  for  he  was  known  to 
have  been  in  the  country  for  some  time,  and,  like  many 
another  of  his  name,  to  have  spoken  evil  things  concerning 
Colin  Boy.  But  not  a  trace  of  him  could  be  seen,  in  spite  of 
the  most  industrious  search,  and  so  the  rage  of  the  Goveni- 
ment  and  of  Glenure's  friends  had  to  look  for  another  victim. 
For  some  days  before  the  murder,  Alan  had  been  living  at 
Acham,  and  it  was  suspected  that  his  escape  bad  been 
facilitated  by  his  former  guardian.  Accordingly,  James  of  tJie 
Glens  was  arrested  and  carried  ofiP  to  Fort-William,  where  he 
was  imprisoned  for  several  months,  while  no  stone  was  left 
unturned  to  concoct  evidence  against  him.  In  the  upshot,  he 
was  indicted  as  art  and  part  with  Alan  in  the  murder,  and 
placed  on  his  trial  at  Inveraray  Circuit. 

Archibald,  third  Duke  of  Argyll,  long  known  as  Earl  of 
Islay,  was  at  the  time  titular  Justice-General,  and  he  took  full 
advantage  of  his  position  to  prevent  any  chance  of  an 
acquittal  The  Lord  Advocate,  William  Grant  of  Preston- 
grange,  also  lent  himself  to  the  plot,  as  is  admitted  by  Mr. 
Omond  in  his  book  on  The  Lord  Advocates  of  Scotland,  though 
palliating  circumstances  are  urged  on  his  behalf.  In  Mr. 
Omond's  words,  ''  The  proceedings  from  the  first  were  unfair. 
There  was  a  standing  feud  between  the  Campbells ;  yet  the 
trial  took  place  at  Inveraray,  where  the  Duke  of  Ai^U  was 
supreme.  There  were  two  judges  of  the  Court  of  Justiciary 
present,  but  the  Duke,  then  Justice-General  of  Scotland,  sat 
as  .a  judge,  though  he  had  never  been  in  the  habit  of  so  doing. 
The  Lord  Advocate  went  to  Inveraray,  and  conducted  the 
prosecution  in  person,  although  it  was  said  no  Lord  Advocate 
ever  appeared  in  a  Circuit  Court  before." 

Glenure  had  been  married  to  one  of  the  Mackays  of  Sig- 
house  in  Sutherland,  a  niece  of  the  fourth  Lord  Beay,  and 
the  indictment,  which  took  the  form  of  criminal  letters,  was 
at  the  instance  of  the  widow  and  her  children,  as  well  as  of 
the  Lord  Advocate ;  and  so  far  did  the  malice  of  the  private 
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prosecutors  carry  them  that  attempts  seem  actually  to  have 
been  made  to  hamper  the  prisoner's  defence  by  retaining  all 
the  leading  members  of  the  Bar,  and  so  deprive  him  of  their 
assistance.  The  Court  met  on  21st  September.  The  judges 
were  the  Duke  of  Argyll,  who  presided,  and  Lords  Elchies 
and  Kilkerran.  The  prosecuting  counsel  were  the  Lord 
Advocate ;  James  Erskine,  then  Sheriff  of  Perth,  afterwards 
raised  to  the  bench  as  Lord  Barjarg ;  Mr.  Robert  Campbell  of 
Asknish,  head  of  the  M'lvers,  and  who,  according  to  Douglas, 
"  was  brought  up  to  the  Bar  under  the  particular  tuition  of 
Archibald,  Earl  of  Islay,  afterwards  Duke  of  Argyll,  and 
possessed  much  of  the  confidence  and  friendship  of  that  great 
man  as  long  as  he  lived ; "  Mr.  John  Campbell,  yr.  of  Leven- 
side,  afterwards  well  known  as  a  judge  under  the  name  of 
Lord  Stonefield,  son  of  Archibald  Campbell  of  Stonefield,  who 
bad  been  commissioner  on  the  Argyll  estates,  and  was  at  this 
time  Sheriff-Depute  of  the  county;  and  a  very  virulent 
gentleman  rejoicing  in  the  somewhat  chequered  name  of 
Simon  Frazer.  According  to  the  Scots  Magazine,  this  was 
"Mr.  Simon  Frazer,  commonly  called  the  Master  of  Lovat, 
lately  called  to  the  Bar,"  and  there  are  good  reasons  for 
believing  this  statement  to  be  correct.  In  1745,  while  but 
a  student  at  the  University  of  St.  Andrews,  the  Hon.  Simon 
Frazer  of  Lovat  was  sent  for  by  bis  father,  and  practically 
compelled  to  join  in  the  rising.  For  a  year  or  two  thereafter 
be  was  kept  in  a  sort  of  honourable  captivity  in  Edinburgh 
and  Glasgow,  until,  in  1750,  he  received  a  free  pardon. 
During  his  whole  subsequent  career  he  lost  no  opportunity 
of  ingratiating  himself  with  the  Government,  with  the  result 
that  the  Lovat  estates,  though  not  the  title,  were  restored  to 
him.  The  otherwise  unaccountable  virulence  which  char- 
acterised this  his  first  appearance  at  the  bar  is  thus  capable 
of  easy,  if  not  very  creditable,  explanation.  The  defence  was 
in  the  hands  of  George  Brown,  Sheriff  of  Forfar,  and  four 
years  afterwards  a  judge  under  the  name  of  Lord  Coalstoun ; 
Thomas  Miller  of  Glenlee,  Sheriff  of  Kirkcudbright,  and  after- 
wards successively  Lord  Advocate,  Lord  Justice-Clerk,  and 
Lord  President  of  the  Court  of  Session ;  Eobert  Macin- 
tosh, son  of  Lauchlan  Mackintosh  of  Dalmunza  (who  was 
minister  of  Dunning  and  afterwards  of  Errol),  an  able  but 
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very  eccentric  advocate,  whose  career  is  sketched  at  length  in 
the  Ochtertyre  Papers  ;  and  Walter  Stewart,  yr.  of  Stewarthall, 
regarding  whom  Mr.  Ramsay  has  also  preserved  some  informa- 
tion.    Objections  were  taken  to  the  relevancy  of  the  indict- 
ment, discussed  at  great  length,  and  of  course  repelled.     Then 
the  jury  was  empannelled.     In  those  days  the  presiding  judge 
nominated  the  jury,  while  the  prisoner  had  no  peremptory 
challenge,  so  that  it  is  not  surprising  that  out  of  the  fifteen 
selected  eleven  were  Campbells.     Two  gentlemen  of  the  name, 
indeed  to  their  credit,  it  is  said,  refused  to  serve,  on  the 
ground  that  their  minds  were  biassed  against  the  prisoner; 
but  the  others  had  no  such  scruples.     And  so  the  trial  went 
on.     Even  against  Alan  Breck  the  prosecution,  with  all  their 
efforts,  made  but  a  shabby  case,  while  against  his  alleged 
accomplice  not  a  single  scrap  of  reliable  evidence  was  adduced 
But  the  Duke  had  picked  his  men  well, — one  of  them,  Duncan 
Campbell   of  Southhall,  even  trying  to  stop  the  speech  of 
counsel    for   the   defence, — and   he  was   rewarded    with   a 
unanimous  verdict  of  guilty.     His  passion,  which  had  been 
smouldering    throughout    the    trial,   now    broke    forth    into 
insolent  abuse  as  he  addressed  the  unfortunate  man,  whose 
blood  he  must  have  felt  was  on  his  head.     Mr.   Omond's 
idea  is  that  the  Government  were  terrified  lest  the  murder  of 
Glenure  should  be  seized  upon  by  the  Duke  of  Cumberland 
and  the  rancorous  gang  under  his  control,  to  force  them  to 
abandon  their  policy  of  conciliation ;  that  they  felt  that  some- 
body must  hang,  and  did  not  care  very  much  whether  he  were 
innocent  or  guilty ;  and,  in  short,  that  the  conviction  of  James 
of  the  Glens  was  in  their  eyes  a  political  necessity.      "  There- 
fore," says   Mr.  Omond,  "in  order  to  secure  a   convictioD, 
Stewart  was  tried  at  Inveraray,  where  he  was  amongst  his 
enemies,  the  Lord  Advocate  appeared  in  a  Circuit  Court  to 
press  a  charge  founded  on  insufficient  evidence,  a  packed  jury 
was  put  into  the  box,  and  the  Duke  of  Argyll  presided  od 
the  bench."     There  may  very  well  be  some  truth  in  this 
view.     The  Lord  Advocate  had  no  special  enmity  towards  the 
prisoner,  and  it  is   on  his  behalf  that  this  excuse  is  uiged. 
But  it  is  impossible  to   believe  that  in  the  mind  of  the 
Justice-General,  though  these  considerations  may  have  had  a 
place,  there  was  not  also  direct  personal  rancour  against  the 
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prisoner  as  representing  an  odious  race,  and  as  having  been 
liatefully  loyal  to  the  vanished  ArdsheaL  The  only  defence, 
if  defence  it  can  be  called,  ever  made  for  His  Grace  has  been 
preserved  by  Lord  Cockbum  in  his  Circuit  Journeys.  A 
loyal  Campbell,  who  had  the  hanging  of  James  Stewart  flung 
in  his  teeth,  retorted  with  some  pride  that  anybody  could  get 
a  guilty  man  hanged,  but  only  Mac-Chaileinn-Mor,  a  man 
who  was  innocent !  The  sentence  of  the  Court  was  that,  on 
8th  November,  James  Stewart  should  be  hanged  on  a  gibbet 
to  be  erected  "  on  a  conspicuous  eminence  upon  the  south  side 
of  and  near  to  the  said  ferry  "  of  Ballachulish,  "  until  he  be 
dead,  and  thereafter  to  be  hung  in  chains  upon  said  gibbet.'* 
On  5th  October  the  unfortunate  man  "was  carried  from 
Inveraray  to  Fort-William  tied  on  a  horse,  and  guarded  by 
eighty  soldiers ; "  and  on  7th  November,  under  a  still  stronger 
escort,  he  set  out  to  meet  his  doom.  "The  command  of 
soldiers  escorting  the  prisoner,"  to  quote  from  the  Edinlmrgh 
Courant  of  21st  November  1752,  "came  to  the  north  side  of 
the  ferry  upon  the  evening  of  the  7  th,  but  it  blew  so  hard 
that  they  could  not  cross  till  the  morning  of  the  8  th.  The 
prisoner  was  attended  by  Mr.  William  Caskill,  minister  of 
Kilmalie,  and  Mr.  Couper,  minister  at  Fort- William,  and 
a  few  of  his  friends.  A  little  after  twelve  they  got  to  the 
place  of  execution,  where  was  erected  a  small  tent  that 
contained  the  two  ministers  and  the  prisoner,  and  after  a 
short  prayer  by  one  of  the  ministers  the  prisoner  produced 
three  copies  of  a  speech,  one  of  which  he  gave  to  the  Sheriff- 
Substitute  of  Argyllshire,  another  to  Captain  Welch,  the 
commanding  officer,  and  asked  leave  to  read  the  third  copy, 
which,  being  granted,  he  with  an  audible  and  distinct  voice 
read  a  very  extraordinary  speech;  and  when  he  had  done 
reading,  gave  the  third  copy  to  Mr.  Douglas,  Sheriff-Substitute 
of  Inverness."  Then  ensued  an  unseemly  wrangle,  the 
Sheriff-Substitute  of  Argyllshire  maintaining  that  various 
statements  in  the  speech  were  untrue.  Finally, "  the  prisoner 
kneeled  and  read  a  very  long  written  prayer,  and  then  the 
other  minister  sang  psalms  and  prayed.  The  prisoner  took 
leave  of  his  friends,  mounted  the  ladder  with  great  composure 
and  resolution,  and  read  a  short  written  prayer  with  an 
audible  voice.     The  storm  was  so  great  all  this  time  that  it 
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was  with  the  utmost  difficulty  one  could  stand  upon  the  hill, 
and  it  was  near  five  before  the  body  was  hung  in  chains. 
There  were  a  great  number  of  the  country  people  present; 
and  sixteen  men  of  the  command  in  Appin  were  stationed  at 
Ballachulish  to  prevent  the  gibbet  being  cut  down."  little 
wonder  that  people  in  Appin  still  show  you  where  James  of 
the  Glens  was  done  to  death,  and  declare  that  the  very  grass 
refuses  to  grow  on  the  accursed  spot. 


Hppointmenta. 


The  Right  Honourable  James  Patrick  Bannermas 
EoBERTSON,  Q.C.,  M.P.,  LL.D.,  Lord  Advocate,  has  been 
appointed  Lord  Justice  -  General  for  Scotland  and  Lord 
President  of  the  Court  of  Session,  in  room  of  the  late  Lord 
Justice-General  Inglis.  Mr.  Eobertson  was  admitted  a 
member  of  the  Faculty  of  Advocates  in  1867.  He  was 
appointed  Solicitor-General  in  1885,  and  became  Loid 
Advocate  on  the  elevation  of  the  present  Lord  Justice-Clerk 
to  the  bench  in  1888.  The  new  judge  was  member  for 
Buteshire. 


©bituari?* 


Ma  Andrew  M'George,  LLD.,  Writer  in  Glasgow,  died  at 
Row,  on  4th  September,  in  his  eighty-second  year.  The 
deceased  gentleman,  who  was  one  of  the  leading  solicitors  in 
the  West,  was  very  learned  in  church  law  ;  and  before  the 
abolition  of  patronage  in  Scotland  he  was  engaged  in  many 
cases  of  disputed  settlements. 

Mr.  David  Stobie,  Solicitor,  died  at  Haddington,  on  5tb 
September.  He  was  the  oldest  practising  solicitor  in  East 
Lothian,  being  over  eighty  years  of  age.  Mr.  Stobie  was 
Procurator-Fiscal  for  the  Buigh  of  Dunbar. 
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ZTbc  fIDontb* 


The  Late  Lord  President  Inglis  and  Society  of  S,S,C. — 
The  following  letter  was  addressed  by  the  late  Lord  President 
Inglis  to  the  President  of  the  Society  of  Solicitors  in  the 
Supreme  Courts  of  Scotland  on  18th  February  last  The 
Society  had  requested  his  lordship's  permission  to  place  his 
portrait  in  one  of  the  stained  glass  windows  to  be  inserted  in 
their  new  library  building — explaining  that  all  other  portraits 
in  these  windows  were  to  be  of  eminent  men  now  deceased, 
but  that  there  was  a  wish  to  make  an  exception  in  the  case 
of  his  lordship,  the  Lord  President  of  the  Court  The 
window  has  not  yet  been  erected,  but  the  stained  glass  will 
be  inserted  in  nearly  all  the  windows  within  a  few  weeks : — 

"EniNBUBGH,  February  18,  1891. 

"Dear  Sib, — I  have  received  your  letter  of  the  12th, 
with  accompanying  drawing.  I  feel  much  honoured  by  the 
proposal  made  by  you  on  behalf  of  the  Society  of  Solicitors 
before  the  Supreme  Courts. 

"  But  I  trust  you  have  not  forgotten  the  wise  counsel  given 
by  a  great  lawyer  and  a  great  lawmaker, — Solon  to  Croesus, 
King  of  Lydia,  in  the  height  of  his  prosperity, — that  no  man's 
life  could  be  pronounced  altogether  happy  till  its  close. 

*'  The  moral  is,  that  whatever  a  man's  eminence  may  be 
during  the  greater  part  of  his  life,  it  may  be  all  blotted  out 
and  destroyed  by  some  fatal  lapse  before  he  dies. 

"  This  is  the  principle  on  which  men  refrain  from  erecting 
monuments  or  permanent  memorials  to  persons  who  are  still 
living,  and  it  is  a  sound  principle,  confirmed  and  fortified  by 
experience. 

"  With  this  caution  and  protest,  I  leave  myself  in  the  hands 
of  the  Society. 

"  I  will  not  undertake  to  fulfil  Solon's  condition  of  becom- 
ing altogether  happy  by  predecease  of  the  execution  of  your 
stained  glass  windows,  though  such  an  event  is  by  no  means 
unlikely. 

"  As  regards  the  most  appropriate  likeness,  I  think  I  had 
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better  refer  you  to  my  son,  Mr.  A.  Wood  Inglis,  Secretary  of 
the  Board  of  Manufactures,  to  whom  I  have  handed  the 
drawing  which  accompanied  your  letter. — I  am,  dear  Sir,  yours 
faithfully, 

"  John  Inglis. 

"  To  the  President  of  the  Society  of  Solicitors  before 
the  Supreme  Courts." 

• 
Fiscal  for  Cromarty. — Mr.  William  Tavish  Mactavish, 
Procurator-Fiscal,  Tain,  has  been  appointed  Procurator-Fiscal 
for  Cromarty,  in  place  of  the  late  Mr.  James  Grigor.  Cromarty 
will  thus  be  united  to  Easter  Ross,  and  Mr.  Mactavish  will 
undertake  the  duties  of  the  united  districts  of  Easter  Boss 
and  Cromarty  from  Tain  as  a  centre. 

A  Constitutional  Monarch. — Henry  VIII.  cannot  be  chaiged 
with  having  unduly  exercised  the  Royal  prerogative.  In  the 
thirty-eight  years  during  which  he  was  upon  the  throne  of 
England,  no  less  than  72,000  criminals  were  executed. 

Dipsomania  in  Belghvm. — ^In  one  direction  at  least  Belgium 
leads  the  way,  and  other  nations  would  do  well  to  follow  in 
her  steps.  She  is  the  only  European  country  in  which 
dipsomania  is  officially  recognised  as  a  form  of  insanity  to  be 
dealt  with  by  the  legal  detention  of  its  victims. 

• 
A  Haven  for  Wife-Beaiers. — There  is  a  good  time  for  wife- 
beaters  north  of  the  Tweed,  if  they  can  only  be  tried  at 
Glasgow,  and  by  Bailie  Martin.  The  other  day  a  young 
able-bodied  man  was  charged  at  the  Central  Police  Coart 
before  him  with  having  beaten  his  wife  with  his  fists.  He 
pleaded  not  guilty.  The  wife,  a  most  respectable-looking 
woman,  carrying  a  baby  in  her  arms,  was  the  first  witness 
called.  Bailie  Martin,  addressing  her,  said :  ^  Before  going  on 
with  this  case,  in  the  event  of  your  husband  being  found 
guilty,  do  you  want  him  sent  to  prison  ? "    The  woman :  "  Yes ; 
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he  deserves  to  be  puDisfaed."  Bailie  Martin : ''  As  I  have  said 
oftentimes  before,  the  woman  that  would  send  me  to  prison 
would  never  sleep  again  with  me  under  the  same  roof."  The 
woman  gave  her  evidence  in  a  clear,  straightforw&rd  manner. 
She  said  her  husband  was  continually  abusing  her,  and  he 
spent  his  means  on  drink.  The  other  night,  about  nine 
o'clock,  she  went  upstairs  along  with  her  little  daughter. 
She  knocked  at  the  door  several  times,  but  got  no  answer. 
She  then  went  and  obtained  a  neighbour's  key,  and  while  she 
was  opening  the  lock  her  husband  came  to  the  door  undressed, 
pushed  her  away,  and  punched  her  side  with  his  fists.  She 
had  seven  of  a  young  family,  and  she  had  to  support  herself 
and  family  mainly  on  her  own  earnings  by  doing  washings 
and  such  like.  The  daughter,  a  most  intelligent-looking  little 
girl,  gave  corroborative  evidence.  Prisoner  had  no  questions 
to  ask,  but  was  understood  to  say  that  "  he  thought  she  was 
another  woman."  The  Assessor  (Mr.  T.  P.  Young) :  "  This  is 
a  very  bad  case,  in  my  opinion."  Bailie  Martin :  "  It  is  not 
a  very  bad  case.  I  fine  you  10s.  6d.,  or  seven  days."  The 
Assessor  threw  himself  back  in  his  chair  in  evident  astonish- 
ment at  the  sentence  passed. — Law  Times, 

• 

An  Important  Addition, — One  of  the  quiet  humorists  of 
the  English  Bench  is  Mr.  Justice  Day.  A  saying  is  attributed 
to  him  as  having  been  made  at  the  recent  Leeds  Assizes 
which  did  not  get  into  the  reports.  One  witness  deposed  that 
the  defendant  spoke  of  the  plaintiff  as  a  "damned  thief." 
The  defendant's  counsel  at  once  interposed  in  correction, 
"  A  damned  thief  of  a  lawyer,  my  lord."  "  That  addition," 
Mr.  Justice  Day  said,  in  his  calm  and  philosophic  way, 
"  renders  the  saying  perfectly  innocuous." 

• 

Extraordinary  Sentence. — A  man,  John  Cheseldine,  has  been 
discharged  from  Her  Majesty's  prison  at  Lincoln,  by  order  of 
the  Home  Secretary,  after  having  served  six  days'  imprison- 
ment out  of  the  seven,  for  which  period  he  was  committed 
by  Mr.  Dymoke,  one  of  the  justices  of  the  peace  for  the  Petty 
Sessional  Division  of  Horncastle.     Cheseldine  was  charged 
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before  Mr.  Dymoke,  under  the  Vagrancy  Act,  with  sleeping 
in  an  outhouse  without  having  any  visible  means  of  subsist- 
ence, and  not  being  able  to  give  a  satisfactory  account  ot 
himselfl  Chesddine  produced  a  note  signed  by  Mr.  Bracken- 
buty,  proprietor  of  the  outhouse  in  question,  to  the  effect  that 
he  had  given  him  permission  to  sleep  therein,  and  had  also 
lent  him  some  rugs  on  which  to  sleep.  The  magistrate 
declined  to  accept  the  letter  as  evidence,  and  committed 
Gheseldine  to  gaol  for  seven  days,  but  promised  to  rehear 
the  case  if  Brackenbury  could  be  produced.  In  a  short  time 
Brackenbury  attended  the  court,  but  Mr.  Dymoke  then 
refused  to  reopen  the  case.  Mr.  Boulton,  solicitor,  at  once 
took  up  the  case,  and  represented  it  to  the  Home  Secretary, 
and  asked  for  the  immediate  release  of  the  prisoner,  with  the 
result  as  stated  above.  Gheseldine  was  sent  home  in  charge 
of  a  warder. 

Early  Depravity, — An  adjourned  inquest  was  held  on  23rd 
September  before  Mr.  Clarke  Aspinall,  the  Liverpool  Coroner, 
touching  the  death  of  David  Dawson  Eccles,  a  boy  eight 
years  of  age,  who  had  met  his  death  by  drowning  in  a  pit  in 
the  foundation  of  an  unfinished  building  in  Victoria  Street  on 
the  7th  September.  Two  boys,  named  Samuel  Crawford, 
aged  nine,  and  Kobert  Shearon,  aged  eight  years,  are  in 
custody  for  having  caused  the  death;  and  the  evidence 
exhibited  some  shocking  depravity.  The  boy  Shearon  is  the 
illegitimate  son  of  Mary  O'Brien,  and  on  Monday  he  went 
home  after  being  out  two  nights  and  two  days,  and  his  mother 
took  his  clothes  off  him  to  clean  them,  and  put  him  to  bed; 
but  he  shortly  afterwards  made  his  escape  in  some  rags  and  a 
piece  of  sacking.  Crawford  and  he  met  deceased,  and  took 
him  to  the  pit  in  Victoria  Street,  which  is  protected  by  a 
high  boarding.  They  managed  to  get  the  boy  over,  and, 
according  to  their  own  confession,  they  deliberately  threw 
Eccles  iuto  the  water,  pulled  him  out,  and  then  pushed  him 
in  again ;  and  Crawford  held  him  down  with  his  head  under 
the  water  for  about  five  minutes  until  he  was  drowned.  They 
state  that  he  never  stirred  after,  and  the  avowed  object  for 
*heir  action  was  to  steal  the  poor  boy's  clothes,  which  they 
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did,  Shearon  taking  his  jacket,  trousers,  and  shirt.     The  jury 
returned  a  verdict  of  wilful  murder  against  both  the  prisoners. 

"  Bond  Fide  "  Travellers. — Our  ubiquitous  friend  the  bond 
fide  traveller  is  likely  to  become  as  extinct  as  the  dodo,  if  a 
recent  decision  of  the  Cheshire  magistrates  may  be  accepted 
as  sound  law ;  but  if  the  decisions  of  the  great  unpaid  during 
the  past  month  have  been  as  far  removed  from  good  law  as 
they  have  been  from  common  sense,  it  is  probable  that  that 
much-abused  individual  is  safe  from  present  annihilation. 
The  Nantwich  magistrates  have  taken  upon  themselves  the 
responsibility  of  discarding  the  definition  of  hcmd  fijde  traveller 
in  the  Licensing  Act,  and  in  lieu  thereof  have  introduced 
what  the  late  Serjeant  BaUantyne  said  "  they  were  pleased  to 
call  their  ideasJ"  In  the  case  under  notice  the  defendants 
had  travelled  the  requisite  three  miles,  and  were  therefore 
"  qualifitJ  '*  to  obtain  refreshment.  The  Bench  were,  how- 
ever, of  opinion  that  they  had  not  done  so  for  "  business  or 
pleasure,"  but  merely  for  the  purpose  of  obtaining  drink,  and 
that  therefore  they  were  not  bond  fide  travellers  within  the 
meaning  of  the  Act.  Except  the  attendance  at  a  funeral, 
otherwise  than  in  the  capacity  of  undertaker,  we  cannot 
conceive  any  errand  upon  which  a  person  can  embark  which 
is  neither  in  pursuit  of  business  or  pleasure ;  but  apart  from 
this,  it  is  refreshing  to  find  that  the  justices  of  the  cheese 
county  are  not  wholly  devoid  of  these  "  ideas "  to  which  the 
learned  Serjeant  refers.  It  is  more  than  probable  that  this 
decision  awaits  the  same  fate  as  was  meted  out  in  the 
Macclesfield  case — on  the  same  subject — a  few  months  back. 
— Law  Gazette. 

#     # 

Criminal  Appeals. — Mr.  Poland,  Q.C.,  who  was  recently 
interviewed  by  the  representative  of  an  evening  contemporary 
upon  the  subject  of  the  establishment  of  -a  Court  of  Criminal 
Appeal,  is  clearly  of  opinion  that  such  a  step  is  unnecessary. 
He  pointed  out  that,  in  the  course  of  his  forty  years'  ex- 
perience at  the  bar,  he  had  not  known  of  six  proved  cases  of 
wrongful  conviction,  and  he  appears  to  think  that,  in  regard 
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to  these  very  isolated  cases,  the  right  which  at  present  exists 
of  petitioning  the  Home  Office  is  a  sufficient  saf^aaid  for 
prisoners.  Mr.  Poland  bears  strong  testimony  to  the  careful 
and  thorough  manner  in  which  such  petitions  are  dealt  with 
by  the  Home  Secretary  and  his  subordinates,  and  is  of  opinion 
that  if  prisoners  were  enabled,  as  was  proposed  by  the  Lord 
Chancellor's  Bill,  to  give  evidence  in  their  own  behalf,  the 
cry  for  a  Court  of  Criminal  Appeal  would  be  much  less  heard. 
Coming  from  such  an  eminent  criminal  lawyer,  these  views, 
if  not  conclusive,  are  at  least  entitled  to  very  great  weight — 
Law  Journal, 

# 

A  Scottish  Grievance. — ^The  London  Law  Times  has  the 
following: — "According  to  the  Edinburgh  Evening  Newi, 
Mr.  Sydney  Buxton  has  unearthed  a  real  Scottish  grievance. 
The  English  Attomey-Greneral  and  Solicitor-General  were 
able,  apart  from  private  practice,  to  make — the  former  over 
£42,000  during  the  last  four  years,  and  the  latter  £37,000, 
while  the  Lord  Advocate  of  Scotland  had  to  content  himself 
with  £14,500,  and  the  Solicitor-General  with  £5000.  The 
Irish  Attorney-General,  on  the  other  hand,  netted  about 
£24,000,  and  the  Solicitor-General  over  £9000.  The  griev- 
ance  does  not  end  here,  for,  while  the  English  law  officers 
have  abundant  opportunities  of  practising  at  the  London  law 
courts  while  Parliament  is  sitting,  the  Scottish  law  officers 
are  not  so  well  situated,  and  have  to  content  themselves 
chiefly  with  the  ordinary  emoluments  of  office.  There  is 
another  aspect  of  the  case,  which  is  that  if  the  retaining  fees 
of  the  Scotch  law  officers  are  so  much  higher  than  their  fees 
based  upon  actual  litigious  work  done,  the  retaining  fees  may 
be  too  high." 

Conflict  of  Interests — Inter  -  State  Courtesies — AmenUy.— 
"  Some  of  our  Western  exchanges,"  writes  the  Albany  law 
Journal,  "  bring  us  the  report  of  another  judicial  outrage.  A 
few  years  ago  the  Legislature  of  South  Dakota  passed  a  very 
liberal  divorce  law,  granting  the  decree  after  six  months' 
nominal  residence  of  the  plaintiff  within  the  State,  for  a  great 
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number  and  variety  of  offences  against  the  marital  relation* 
It  was    the  avowed  purpose  of    this  legislation   to  induce 
immigration  by  tempting  those  who  were  tired  of  the  estate 
of  matrimony  to  come  for  relief  from  its  irksome  bonds  to  the 
boundless  Dakota  plains,  with  the  incidental  advantages  of  a 
glorious  climate,  a  prolific  soil,  and  plenty  of  divorced  people 
in  society  thrown  in.     The  Act  appeared  to  have  the  intended 
effect,  and  many  to  whom  life  under  the  Puritan  rSgime  of 
the  East  had  lost  its  savour,  betook  themselves  to  the  Pro- 
mised Land  beyond  the  great  river,  and  got  rid  of  husbands 
and  wives  (and  eke  of  mothers-in-law).     Now  just  when  the 
fame  of  this  State  of  easy  divorce  began  to  be  spread  through 
the  land,  and  it  was  about  to  reap  the  Gadmean  harvest  for 
which  it  had  so  wisely  provided,  there  arises  a  judge  who 
utters  some  oracular  words  about  '  the  spirit  of  the  law/  and 
'  domicile,'  and  '  animtts  maneTidi'  and  the  like,  and  the  whole 
structure  so  elaborately  reared  falls  to  the  ground.     Here- 
after, as  heretofore,  divorces  will  be  granted  to  new-comers  in 
the  order  of  their  coming,  but  from  this  time  forth  only  to 
such  applicants  as  intend  to  comply  with  the  spirit  of  the 
law,  and  propose  to  make  their  investment  in  South  Dakota 
law  and  real  estate  a  permanent  one.    That  this  will  seriously 
interfere  with  the  Dakota  branch  of  that  most  profitable  of 
Western   industries — the    divorce    business — which    has    so 
largely  contributed  to  the  glory,  material  prosperity,  and  the 
rare  social  characteristics  of  the  metropolis  of  that  extensive 
region,  cannot  be  doubted.     It  is  said  that  a  large  number  of 
Eastern  people,  who  have  been  gracing  the  new  State  with 
their  presence  for  some  months  past,  waiting  for  the  legal 
period  of  probation  to  elapse,  are  sadly  preparing  to  return  to 
the  more  rigorous  conditions  of  matrimonial  life  and  infelicity 
which  prevail  in  the  East.     These  people  have  our  sympathy, 
and  we  quite  agree  with  them  in  the  opinion  that  the  State 
of  their  present  sojourn  has  obtained  the  benefits  of  their 
society  and  money  by  false  pretences.    But  we  are  convinced, 
nevertheless,  that  Judge  Aiken  is  right  in  requiring  those  who 
desire  to  avail  themselves  of  South  Dakota's  liberal  laws  to 
render  more  of  a  quid  pro  quo  than  a  six  months'  residence 
and  the  support  of  the  divorce  courts  and  attorneys.     This 
is  something  indeed,  but  it  is  not  enough,  and  we  should  be 
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glad  to  see  the  law  amended  so  as  to  compel  the  saccessfol 
applicant  (and  all  applicants,  we  believe,  are  successful  in  that 
happy  land)  to  reside  in  the  State  for  at  least  five  years  after 
getting  his  decree.  He  might  marry  and  be  divorced  several 
times  in  that  time,  to  the  enlarged  prosperity  of  the  State  of 
his  adoption.  With  such  an  amendment  to  the  present 
divorce  law,  and  a  little  l^islation  for  the  encouragement  of 
gambling,  we  see  no  reason  why  South  Dakota  should  not 
become  one  of  the  greatest,  as  it  would  surely  be  the  most 
popular  and  famous,  of  the  enlightened  commonwealths  which 
make  up  the  great  West." 

# 

Courts  controlling  Seligion  of  Children. — ^The  subject  of 
the  religion  of  children,  or,  rather,  the  ways  and  means  of 
educating  children  in  accordance  with  the  doctrines  of  par- 
ticular denominations  of  Christians,  has  latterly  been  brought 
into  great  prominence  by  the  difficulties  which  Dr.  Barnardo 
has  endeavoured  to  solve  through  the  aid  of  the  charitable. 
From  the  cases  decided,  it  is  obvious  that  there  are  standing 
rules  acted  on  by  the  Courts  which  seem  somewhat  harsh,  or 
may  be  used  to  inflict  occasional  hardships  on  benevolent 
societies  and  managers.  The  common  law,  aided  by  statutes, 
has  some  leading  principles  to  act  upon  when  contending 
parties  claim  the  custody  and  care  of  children  during  their 
early  years,  and  Courts  of  equity  act  also  on  principles  which 
practically  govern  the  subject  in  most  of  the  cases  giving  rise 
to  litigation.  And  during  the  recent  session  of  Parliament 
it  has  been  enacted  by  the  Custody  of  Children  Act,  1891 
(54  Vict  c.  3,  sea  4),  that  when  a  parent  applies  to  the  Court 
for  the  custody  of  his  child,  if  the  Court  is  of  opinion  that 
the  parent  ought  not  to  have  the  custody  of  the  child,  and 
that  the  child  is  being  brought  up  in  a  different  religion  to 
that  in  which  the  parent  has  a  legal  right  to  require  that  the 
child  should  be  brought  up,  the  Court  shall  have  power  to 
make  such  order  as  it  may  think  fit  to  secure  that  the  child 
shall  be  brought  up  in  the  religion  which  the  parent  has  a 
legal  right  to  require.  But  nothing  is  to  interfere  with  the 
power  of  the  Court  to  consult  the  wishes  of  the  child  in 
^nsidering  what  order  is  to  be  made,  or  diminish  the  right 
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which  any  child  now  possesses  to  the  exercise  of  its  own  free 
choice. 

The  power  of  the  parent  is  thus  appealed  to  as  the 
standard  or  starting  point  for  the  control  which  a  Court  will 
exercise  in  such  circumstances,  and,  fortunately,  some  recent 
cases  of  importance  have  involved  very  ample  discussion  of 
the  rights  of  parents  as  regards  the  education  of  children  in 
their  own  religion.  The  not  uncommon  case  of  a  Protestant 
marrying  a  Eoman  Catholic  naturally  gives  rise  to  this  class 
of  diflSculties,  for  if  the  parents  are  wealthy  enough  they 
usually  insert  provisions  in  their  marriage  settlement,  and  if 
the  parents  are  too  poor  to  indulge  in  this  luxury  they 
usually  contrive  to  come  to  some  understanding  as  to  how  the 
education  of  the  children  is  to  be  worked  out.  In  1873  a 
leading  case  of  this  kind  arose  under  the  title  of  Andrews  v. 
Salt  (L.  R  8  Ch.  636.)  Thomas  Andrews,  a  chemist  and 
druggist,  being  a  Eoman  Catholic,  married  Ellen  Fleetcroft, 
a  Protestant.  Before  the  marriage  the  husband,  in  a 
conversation  on  the  subject  of  children,  told  his  future  wife 
that  he  was  quite  willing  that  the  girls  should  be  brought  up 
as  Protestants  and  the  boys  as  Catholics.  Both  the  mother 
and  father  of  the  future  agreed  to  this.  In  due  time  a  boy 
was  bom,  and  he  was  put  in  the  way  of  being  brought  up  as 
a  Catholic  Then  a  girl  was  bom,  and  she  was  baptized  in 
the  Protestant  Church.  The  parents  were  poor,  and  the 
father,  falling  into  a  consumption,  went  to  live  with  his  own 
parents,  taking  the  boy  with  him.  The  mother  also  on  her 
side  went  to  her  own  parents,  taking  the  girl  with  her.  The 
father  of  these  children  died  soon  afterwards,  leaving  no 
money  for  the  support  of  the  wife  or  children ;  but  by  his 
will  he  appointed  his  brother  guardian  of  the  children,  this 
brother  being  a  Catholic.  The  widow  had  not  heard  of  this 
will,  but  the  boy  continued  after  the  father's  death  to  be 
supported  by  the  father's  relatives,  and  the  father's  brother, 
though  himself  a  Catholic,  did  not  at  first  interfere  with  the 
girl,  who  was  left  under  the  care  of  the  mother  and  educated 
by  her  as  a  Protestant  In  1871,  being  eight  years  after  the 
father's  death,  the  Catholic  guardian  wished  to  have  the 
custody  and  education  of  the  girl,  in  order  that  she  might  be 
educated  as  a  Catholic.     This  was  resisted  by  the  mother. 
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and  there  being  a  dispute  as  to  the  validity  of  the  appoint- 
ment of  the  guardian,  that  point  was  determined  by  a  judge 
and  jury,  who  found  that  the  will  was  valid.  The  Queen's 
Bench  was  then  applied  to  for  a  writ  of  habeas  corpus  for  the 
delivery  up  of  the  girL  That  Court  held  that  the  girl  mast 
be  delivered  up,  but  also  intimated  that  if  it  had  had  the 
powers  of  the  Court  of  Chancery,  it  would  have  declined  to 
deliver  up  the  child.  Thereupon  the  mother  applied  to  the 
Court  of  Chancery  for  an  order  to  restrain  the  guardian  from 
interfering  and  removing  the  child  from  the  mother's  care. 
Malins,  Y.C,  after  considering  all  the  facts,  came  to  the 
conclusion  that,  though  the  parents  had  agreed  that  the  boys 
should  be  educated  as  Catholics  and  the  girls  as  Protestants, 
yet  that  the  father  had  a  right  to  alter  that  and  resort  to  his 
l^al  rights  as  a  father.  Yet  it  was  said  at  the  same  time 
that  the  father,  by  his  conduct  during  his  life,  and  also  the 
guardian,  by  his  conduct  after  the  father's  death,  had  waived 
their  respective  rights  by  allowing  the  mother  to  retain  the 
control  over  the  girl's  education,  and  it  was  too  late  to  alter 
that  state  of  things.  Hence  the  Court  refused  to  take  the  girl 
out  of  the  mother's  custody.  That  case  went  to  the  Court  of 
Appeal,  and  the  Lords  Justices  also  agreed  that,  though  the 
father's  right  was  absolute,  yet  that,  notwithstanding  the 
agreement  before  marriage  to  allow  the  mother  to  educate 
the  girl,  the  father  might  waive  his  right,  and  that  both  he 
and  the  guardian  had  done  so  in  this  case.  Hence  the  girl 
was  left  in  the  custody  of  the  mother. 

The  Court  of  Appeal  learnedly  discussed  the  rights  of 
parents.  Mellish,  L.J.,  said  that  a  father  cannot  bind  himself 
conclusively  by  contract  to  exercise,  at  all  events  in  a 
particular  way,  rights  which  the  law  gives  him  for  the  benefit 
of  his  children  and  not  for  his  own  benefit.  Moreover,  the 
Court  could  not,  during  the  lifetime  of  a  father,  compel  him 
out  of  his  own  funds  to  educate  a  child  in  a  different  religion 
from  his  own.  But  the  Court  would,  if  the  circumstances 
made  it  for  the  benefit  of  the  child  to  be  educated  after  the 
religion  of  either  of  the  parents,  not  scruple  to  act  for  such 
benefit  Even  a  father  himself  may  lose  the  right  to  the 
custody  of  his  child  by  allowing  it  to  be  brought  up  by 
other  persons,  if  it  becomes  the  manifest  interest  of  the  child 
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not  to  be  removed  from  the  custody  in  which  it  has  been 
placed. 

In  another  case,  a  few  years  later,  of  lie  Agar  Ellis 
(10  Gh.  D.  49),  the  father's  rights  were  again  discussed.  A 
Protestant  father  had  married  a  Catholic  mother,  and,  being 
of  high  connections,  the  question  of  difference  of  religion 
had  been  raised  before  the  marriage.  The  lady  had  at  that 
stage  been  resolute  in  favour  of  her  own  creed,  and  the 
gentleman  had,  after  a  long  resistance,  conceded  the  point 
to  this  extent,  that  the  mother  should  have  the  children 
educated  in  the  Catholic  religion.  On  that  basis  the  marriage 
took  place.  Children  were  bom.  The  father  was  next  said 
to  be  tiying  to  revoke  or  qualify  the  consent  he  had  given  as 
to  the  education, of  the  girls.  There  was  a  struggle  going  on 
for  ten  years  between  the  parents  on  this  point,  and  when 
the  children  had  reached  ages  between  nine  and  twelve  the 
struggle  had  ended  in  the  mother  setting  at  defiance  the 
father's  authority.  The  father  in  turn  used  his  authority  to 
take  the  girls  to  the  Protestant  church,  whereupon  the 
mother  applied  to  the  Court  of  Chancery  to  protect  her 
against  this  course.  The  Court  of  Chancery,  as  Malins,  V.C, 
represented  it,  thought  it  an  irksome  duty  to  interfere  in 
such  a  case ;  but  he  observed  that  the  mother  had,  by  her 
marriage,  undertaken  the  duty  of  submitting  to  her  husband, 
and  doing  all  things  that  ha  should  desire.  And  though 
the  father  had,  in  his  ante-nuptial  days,  conceded  something, 
still  his  paternal  power  was  supreme,  and  there  was  no 
instance  recorded  in  which  the  paternal  authority  of  a  father 
over  his  children  had  been  interfered  with,  where  the 
mother  was  living  with  him  in  the  same  house.  Hence  the 
father  was  allowed  to  take  the  children  to  the  Protestant 
churcL  And  the  Court  of  Appeal  entirely  agreed  with  the 
Vice-Ghancellor  in  that  conclusion. 

Another  case  of  a  similar  kind  arose  in  1888  ;  but  mean- 
while the  Guardianship  of  Infants  Act,  1886,  49  &  50 
Vict.  c.  27,  was  passed,  by  which  it  was  enacted  that  a 
mother  who  survives  the  father  of  her  children  is  now  by  law 
their  guardian,  either  alone,  where  no  guardian  has  been 
appointed  by  the  father,  or  jointly  with  any  guardian 
appointed  by  the  father.     And  as  regards  her  powers  as  such 
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guardian,  they  are  to  be  those  which  auy  gaardian  appointed 
by  will  or  otherwise  had  at  the  passing  of  the  Act  nnder  the 
statute  of  12  Ch.  IL,  a  24.  In  Be  Scatdan  (40  CL  D.  200), 
the  deceased  father  was  a  Protestant,  and  the  sorviving 
mother  was  a  Boman  Catholia  It  was  proposed  that  two 
Protestants  should  be  appointed  to  act  jointly  with  her  as 
co-guardians  of  the  infant  children  of  the  marriage,  so  that 
they  might  ■  be  brought  up  as  members  of  the  Church  of 
England.  The  main  contention  then  was  that  the  Guardian- 
ship of  Infants  Act,  1886,  did  not  take  away  the  primaiy 
authority  and  overruling  control  of  the  father.  The  Court 
came  to  the  conclusion  that  the  father's  power  was  unaffected 
by  this  Act  of  1886.  Accordingly,  although  under  the  A(^ 
of  1886  a  mother  who  survives  the  father  of  her  children  is 
now  by  law  their  guardian,  either  alone,  when  no  gaardian 
has  been  appointed  by  the  father,  or  jointly  with  any  guardian 
appointed  by  him,  she  has  no  greater  powers  as  regards  the 
religious  education  of  the  children  than  those  which  any 
guardian  appointed  by  will  or  otherwise  had  at  the  passing  of 
the  Act ;  and  unless  under  very  special  circumstances,  she  is 
held  to  be  bound  to  see  that  the  children  are  brought  up  in 
the  religious  faith  of  the  father,  whatever  that  faith  may 
have  been. 

The  most  recent  case  on  this  subject  is  Re  Violet  Nmn 
(1891,  2  Ch.  299).  Before  the  marriage  of  a  Protestant  with 
a  Roman  Catholic  wife,  the  parties  signed  an  undertaking 
that  all  the  children  of  the  marriage  should  be  brought  up  as 
Boman  Catholics.  There  was  only  one  child  of  the  marriage, 
a  girl,  who,  with  the  father's  consent,  was  baptized  as  a 
Boman  Catholic.  When  the  child  was  about  three  years  old, 
the  father,  who  was  in  destitution,  died  at  the  house  of  M., 
a  Protestant  cousin  of  the  wife,  who  was  in  good  circum- 
stances, and  had  been  kind  to  the  family.  The  father  on 
his  death-bed  had  commended  his  wife  and  child  to  M.,  and 
appointed  no  guardian.  Soon  after  his  death  the  child,  with 
the  consent  of  her  mother,  who  was  statutory  guardian,  went 
to  live  with,  and  was  maintained  by,  M.,  with  whom  she 
remained  till  she  was  seven  years  old,  and  to  whom  she  was 
greatly  attached.  The  mother  then  died  without  appointing 
^  guardian.     After  her  death  her  brother,  who  was  a  Eoman 
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Catholic,  insisted  that  the  child  should  be  brought  up  a 
Eoman  Catholic,  took  her  away  from  M.  by  force,  and  sent 
her  to  America,  whence  she  was  brought  back  under  a  writ 
of  habeas  carpus,  obtained  by  K,  a  Protestant  brother  of  the 
&ther.  Nothing  had  been  said  to  M.  by  either  father  or 
mother  as  to  the  religious  education  of  the  child.  The  Court 
of  Appeal  held  that  as  the  child  had  no  parent  or  guardian, 
the  Court  had  only  to  consider  what  was  for  her  welfare, 
having  due  regard  to  the  wishes  of  the  father  as  to  religious 
education ;  that  the  ante-nuptial  agreement  was  not  binding 
on  the  father ;  and  that  though  he  acted  during  his  life  on 
the  view  that  the  child  was  to  be  brought  up  as  a  Roman 
Catholic,  he  was  at  liberty  to  change  his  mind,  and  that  it 
would  not  be  inferred  that  in  the  events  which  had  happened 
he  would  have  wished  the  child  to  be  taken  from  M.  in  order 
that  she  might  be  brought  up  as  a  Boman  Catholic,  for  the 
Court  thought  this  would  not  be  for  her  benefit  The  child 
accordingly  was  ordered  to  be  delivered  up  to  M.  to  be 
educated  as  a  Protestant  The  Court  observed  that  there 
was  no  one  in  the  present  case  who  had  any  right  to  say 
that  the  child  should  be  brought  up  in  a  particular  religion. 
The  child  was  in  the  father^s  lifetime  left  in  the  care  of  the 
kindest  person  whom  the  parents  knew,  and  the  Court  held 
that  it  was  not  for  the  child's  benefit  that  she  should  now 
be  removed  from  that  care.  And  Kay,  L.J.,  observed  that 
the  child  had  in  this  case  been  placed  in  M.'s  care  by  the 
parents,  and  the  Court  was  not  obliged  to  do  what  was 
not  for  the  child's  benefit,  namely,  to  take  her  away  from  a 
kind  friend  for  the  mere  purpose  of  having  her  brought  up 
in  another  branch  of  the  Christian  religion. 

These  cases  seem  to  touch  on  nearly  all  the  situations  in 
which  a  child  can  be  placed  as  regards  religious  education, 
and  show  how  much  is  conceded  to  the  father^s  wishes. — 
Justice  of  the  Peace. 

#     # 

The  Reform  of  the  English  Circuit  System, — ^The  Long 
Vacation  has  let  loose  upon  lawyers  one  great  subject  of 
controversy,  which  may  well  last  them  throughout  the  dull 
^ason.     The  bitter  cry  of  those  affected  by  the  muddle  of 
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legal  business,  both  in  the  metropolis  and  the  country  at  laige, 
has  at  last  made  itself  heard.  The  circuits  themselves  have 
raised  their  voices,  the  Lord  Chief-Justice  has  been  approached 
upon  the  subject,  and  at  length  the  Times  has  admitted  a 
correspondence  to  its  columns,  and  has  devoted  a  leading 
article  to  its  elucidation.  Tet  it  is  difficult  to  see  that  any 
good  can  result  from  the  controversy.  The  Imperial  Parlia- 
ment is  too  much  occupied  with  great  political  schemes  of 
local  government  and  land  purchase  to  busy  itself  with  less 
sensational  measures,  which  at  the  same  time  affect  to  an 
infinitely  greater  d^^iee  the  lives,  security,  and  business  of  the 
country  at  large.  As  for  private  members,  it  would  seem  that 
the  day  of  their  legislation  is  over.  With  Parliament  in  its 
present  state,  it  is  impossible  that  any  private  member  shoold 
succeed  in  altering  a  state  of  things  which  is  yearly  becoming 
more  scandalous,  or  even  in  calling  attention  to  the  facts  of 
the  case.  A  motion  upon  the  subject  in  the  recent  session  of 
Parliament  resulted  in  an  immediate  "  count  out."  Yet  that 
the  present  condition  of  the  circuits  is  rightly  described  as 
scandalous,  no  working  lawyer  will  be  found  to  deny.  The 
only  difficulty  is  to  know  where  to  begin.  There  are  two 
main  classes  of  grievances  which  are  now  receiving  attention 
and  agitation — those  of  the  metropolis,  and  those  of  the 
counties  in  general.  As  regards  the  metropolis,  no  common- 
law  practitioner  can  fail  to  realise  what  the  present  system 
means.  There  are  fifteen  common-law  judges  in  all.  DariDg 
the  year  there  are  four  circuits.  Of  these,  the  spring  and  the 
summer  circuits  are  the  most  important.  During  the  recent 
summer  circuit  the  judges  began  to  leave  town  on  the  23id 
June,  and  the  circuits  were  finished  about  the  12th  August 
During  the  greater  part  of  that  time  there  were  only  two 
conmion-law  judges  permanently  in  London.  One  of  these 
sat  at  chambers,  as  indeed  was  necessary.  It  is  true  that 
Mr.  Justice  Vaughan  Williams  was  in  town  until  the  2l8t 
July,  but  during  that  time  he  was  sitting  as  an  additional 
Chancery  judge  for  the  hearing  of  actions.  The  common-law 
business  of  London  was  therefore  left  to  an  average  of  one 
judge !  The  same  thing  occurs  in  the  spring  circuit,  when 
the  same  proportion  of  judges  are  absent  from  about  the  30tb 
January  until  Easter,  and  the  same  unit  sits  in  London.    In 


THK  MONTH.  541 

the  winter  and  autumn  circuits,  things  ai*e  slightly  better. 
From  about  the  30  th  November  until  Christmas,  some  half 
the  number  of  judges  are  absent  on  circuit,  criminal  business 
alone,  as  a  rule,  being  taken  at  these — ^the  autumn  and  winter 
circuits.  It  comes  to  this,  therefore,  that  the  common-law 
bench  in  the  metropolis  is  fully  manned  for  less  than  half  the 
working  days  of  the  legal  year.  What  is  the  result? 
Diminishing  business,  when  business  can  be  done  at  all,  and 
almost  complete  stagnation  of  business  when  the  circuits  are 
in  full  swing.  The  result,  as  every  lawyer  knows,  is  that 
business  is  leaving  the  common-law  courts.  City  men,  who 
cannot  brook  the  law's  delay,  resort  to  outside  arbitration ; 
solicitors  transfer  their  causes  to  the  County  Courts  if  their 
clients  desire  a  rapid  decision,  or  into  Chancery,  where  the 
same  result  is  achieved  with  greater  costs ;  whilst  anomalous 
jurisdictions  like  the  Mayor's  Court  are  full  to  the  eyes  with 
business.  London,  the  fountain  of  English  justice,  stagnates 
and  decays.  Nor  is  this  all.  Such  results  could  be  endured 
if  the  country  at  large  gained  thereby ;  but  the  reverse  is  the 
case.  We  have  the  leader  of  the  Midland  circuit  complain- 
ing of  the  lightness  of  civil  business — 185  actions  being  tried 
in  the  year,  and  the  average  annual  amount  recovered  being 
some  £10,000.  On  that  circuit  the  system  of  sending  single 
judges  to  assize  towns  for  both  civU  and  criminal  business 
results  in  delays  so  great  that  justice  cannot  be  done,  and 
litigants  are  leaving  the  courts.  On  the  Western  circuit  it  is 
complained  that  the  actions  brought  to  trial  are  petty  and 
trumpery  in  character,  being,  as  a  rule,  conducted  by  junior 
barristers  alone,  without  leaders.  Out  of  the  whole  nine 
circuits,  the  Northern  and  the  North-Eastem  alone  seem  to  be 
flourishing  so  far  as  civil  business  is  concerned,  the  associate 
of  the  latter  declaring  that  its  causes  are,  as  a  rule,  more 
important  than  those  tried  in  London.  Yet,  taking  the 
circuits  as  a  whole,  the  extraordinary  fact  appears  that 
the  average  annual  amount  recovered  in  civil  actions  before 
them  all  is  some  £100,000.  As  the  Times  points 
out,  this  is  practically  equivalent  to  the  business  done  by 
a  single  Chancery  judge  in  the  course  of  the  legal  year. 
It  comes  to  this,  then,  that  on  the  majority  of  the 
circuits  the  civil  causes  tried  are   such    as   might  almost 
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invariably  be  disposed  of  in  the  County  Court,  and  even 
with  that  qualification  they  are  not  decided  either  with 
expedition  or  certainty  under  the  existing  systenL  We 
see,  then,  that  the  present  system  is  fatal  to  London  business, 
and  by  no  means  a  success  throughout  the  counties.  We  see, 
further,  that  both  propositions  become  more  clearly  true  with 
every  year  that  passes.  As  these  facts  are  gradually  becoming 
more  and  more  patent  to  the  profession,  it  is  only  to  be  ex- 
pected that  we  should  be  inundated  with  suggestions  for 
reform.  In  a  paper  of  this  scope  it  is  impossible  to  do  more 
than  sketch  very  briefly  the  substance  of  the  various  proposals 
made.  (1)  The  first  main  suggestion  is  to  abolish  the  assizes 
for  civil  business.  It  is  proposed  that  the  existing  County 
Court  judges  should  become  district  judges  of  the  High  Court. 
All  causes  arising  within  their  districts  should  be  heard  by 
each  from  start  to  finish,  including  all  interlocutory  proceed- 
ings. There  should  be  power  retained  to  remove  cases  to 
London  for  trial.  But  in  all  ordinary  cases  the  district  judges 
should  determine  the  whole  matter  in  dispute.  The  Court 
should  sit  continuously  all  the  year  round.  To  remove  any 
chance  of  local  bias  or  prejudice,  the  circuit  of  each  judge 
should  be  changed  every  three  years.  The  Aere  "  debt  col- 
lecting "  part  of  the  present  County  Court  business  should  be 
assigned  to  the  registrars.  And  the  salaries  of  these  judges 
should  be  raised  to  £2500  a-year.  (2)  In  connection  with,  the 
above  proposal,  it  is  also  held  that  the  vast  bulk  of  criminal 
causes  should  be  tried  before  local  recorders,  as  is  now  the 
case  at  the  Central  Criminal  Court  This  proposal  is  an 
extension  of  the  Assizes  Relief  Act  of  1890,  which  endeavours 
to  provide  that  Quarter  Sessions  cases  shall  be  tried  at  Quar- 
ter Sessions.  Only  the  graver  criminal  cases  should  be  tried 
before  the  High  Court  judges  on  circuit.  By  this  means  it  is 
thought  that  the  problem  of  instituting  a  Court  of  Criminal 
Appeal  to  be  held  in  London  might  incidentally  be  solved. 
(3)  It  is  suggested  that  a  remedy  might  be  found  in  a  greater 
concentration  of  business.  This  scheme  seems  to  have  met 
with  the  approval  of  Mr.  Justice  Hawkins.  By  this  proposal 
the  assizes  should  in  future  be  held  only  at  certain  great  centres. 
The  main  objection  to  this  proposal  is  the  amount  of  local 
jealousy  which  it  would  create.     Suuh  towns  as  Oakham  and 
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Appleby  would  object  to  being  deprived  of  their  rights  as 
assize  towns,  which  no  doubt  bring  a  certain  amount  of  busi- 
ness and  money  into  them.  (4)  An  alternative  proposal  is 
to  abolish  trials  at  Nisi  Privs  altogether,  and  to  try  all  civil 
cases  in  London.  To  say  nothing  of  local  inconvenience,  it 
niay  be  pointed  out  that  London  and  Middlesex  could  hardly 
supply  the  number  of  jurors  that  would  be  required  under 
this  scheme.  (5)  Another  proposal  is  to- reduce  the  number 
of  circuits  to  three,  which  should  be  held  in  February,  July, 
and  October,  the  last  being  for  criminal  business  only.  The 
effect  of  this  change  would  be  infinitesimal.  (6)  Lastly,  it 
is  proposed  that  the  Queen's  Bench  Division  should  have  con- 
tinual sittings  in  London  without  vacation.  The  judges 
should  go  on  circuit,  and  take  vacations  in  turn.  But  Courts 
should  always  be  sitting  in  London,  and  six  judges  should  be 
continuously  travelling  on  circuit  It  is  hoped  that  by  this 
means  business  would  be  enticed  back  to  the  courts  in  London. 
All  these  proposals  are  now  more  or  less  tentatively  before 
the  public.  There  is  ample  time  and  opportunity  for  their 
discussion.  But  it  is  obvious  that  it  will  require  a  very  great 
movement  indeed,  or  a  very  great  man,  to  succeed  with  this 
gigantic  and  much-needed  reform.  The  hope  has  been  ex- 
pressed that  the  President  of  the  Incorporated  Law  Society 
will  express  the  feelings  of  his  branch  of  the  profession  at 
the  annual  meeting,  which  is  to  be  held  at  Plymouth  towards 
the  end  of  this  month.  No  one  can  doubt  the  necessity  for 
reform.  The  question  is  simply  whether  the  modern  desire 
for  efficiency  is  to  be  sacrificed  to  what  one  writer  has  called 
**  an  interesting,  but  antiquated  survival  of  our  ancient  legal 
system." — Law  Times. 

#     # 

The  Solicitor. — Strictly  speaking,  the  solicitor  is  not  a 
middleman ;  but  a  large  section  of  the  public  regard  him  as 
such,  and  to  them  we  would  say  a  word  on  behalf  of  one 
whose  thankless  task  it  often  is  to  rescue  his  clients  from  the 
difficulties  and  disasters  in  which  misfortune,  incapacity,  or 
obstinacy  has  involved  them. 

If  people  desire  to  do  without  lawyers,  let  them  cease  to 
provide  occasion  for  litigation.     This  would  at  once  doom 
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part,  at  any  rate,  of  the  legal  race  to  extinctioii.  It  is  simply 
a  question  of  cause  and  effect  If  people  did  not  quarrel  and 
misunderstand  and  malign  each  other,  a  large  portion  of  a 
lawyer's  occupation  would  be  gone.  If  people  never  mis- 
managed their  private  or  business  affairs,  there  would  be  stQl 
less  need  for  professional  assistance.  Humanity,  however, 
shows  itself  in  no  undue  haste  to  arrive  at  such  sublime 
heights  of  magnanimity  and  wisdom;  and  having  need  of 
servants  it  would  be  better  if  they  used  them  well,  instead  of 
abusing  them,  always  remembering  that  '^  a  friend  in  need  is 
a  friend  indeed." 

The  lawyer,  whether  barrister  or  solicitor,  does  stand  mid- 
way between  the  bench  and  the  suitor,  not  in  order  to 
obstruct  the  flow  of  justice,  but  to  facilitate  its  passage. 
That  is,  in  fact,  the  theoretical  position  of  the  lawyer  in  this 
country.  The  solicitor,  just  like  the  judge  and  barrister,  is  a 
part  of  our  system  of  judicature.  The  judge  decides  and 
orders,  but  he  does  so  upon  material  furnished  by  the  solicitor, 
and  placed  before  him  by  the  barrister.  It  is,  both  in  theory 
and  in  fact,  the  duty  of  a  solicitor  to  assist  the  judge  in 
arriving  at  a  just  conclusion.  We  say  in  fact,  because  a 
solicitor  stands  in  immediate  danger  of  punishment  and  dis- 
grace who  is  animated  or  acts  with  an  opposite  desire — that 
is,  a  desire  to  defeat  the  ends  of  justice.  It  was  only  recently 
that  one  of  Her  Majesty's  judges,  in  striking  a  solicitor  who 
had  proved  false  to  his  client  off  the  Bolls,  insisted  that  the 
enormity  of  such  offences  was  greater  from  being  committed 
by  men  who  were  sworn  members  of  a  system  which  had 
for  its  object  the  suppression  of  wrong  and  distribution  of 
right. 

A  man  once  wrote  a  book  called  Every  Man  his  own 
Lawyer,  and  a  very  good  book  it  is ;  but  if  it  was  written 
in  the  interests  of  clients,  the  author  ignored  the  truth  of  the 
proverb  that  "  the  man  who  is  his  own  lawyer  has  a  fool  for 
a  client"  Not  only  is  this  so  in  the  case  of  ordinary  indi- 
viduals, but  of  lawyers  themselves.  The  cases  on  record  of 
eminent  legal  lights  who  came  to  grief  when  acting  on  their 
own  behalf  are  not  rare.  The  fact  seems  to  be  that  no 
individual,  in  spite  of  the  Socratic  injunction,  can  "know 
himself"    with   exactitude.       His    claims    he    will    either 
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exaggerate  above  or  abate  below  their  true  value,  according 
to  the  manner  of  man  he  is.  To  arrive  at  a  just  estimate  of 
his  position,  a  man  must  consult  another.  But  who  shall 
the  other  be  ?  If  he  goes  to  a  friend,  that  friend  will 
naturally  be  anxious  to  agree  with  his  own  view  of  the 
case,  and  it  would  often  be  as  dangerous  to  act  on  the 
advice  of  a  friend  as  on  that  of  an  enemy.  Neither  the 
friend  nor  the  enemy  will  be  predisposed  to  regard  the 
matter  in  a  clear,  dry  light,  free  from  distortions,  for  the 
simple  reason  that  they  stand  in  those  relationships.  What, 
therefore,  is  the  poor  man  to  do.  Well  it  is  just  at  this 
point  that  the  value  of  a  solicitor's  help  may  be  appreciated. 
If  he  is  consulted,  he  will  indeed  be  desirous  to  look 
favourably  on  his  client's  case;  but  he  will  not  encourage 
the  client's  prejudices,  or  estimate  at  less  than  their  proper 
value  the  arguments  of  the  other  side.  There  will  be  many 
instances  in  which  the  solicitor  will  decline  to  prophesy 
the  decision  of  the  judge  or  jury.  He  may  see  his  client's 
case  to  be  stronger  or  weaker  than  the  client  himself  may 
have  imagined,  but  whatever  the  case  may  be,  it  will  be  that, 
and  not  a  creation  of  the  imagination,  that  he  will  strive  to 
maintain. 

We  have  described  Every  Man  his  own  Lawyer  as  an 
excellent  book.  It  is — in  the  interests  of  the  lawyers.  By 
all  means  let  people  cultivate  the  knowledge  of  how  to  avoid 
entanglements,  but  in  the  name  of  common  sense  let  them 
not  practise  law  in  their  own  interests.  They  are  without 
experience,  which  is  a  want  fatal  to  success.  This  experience 
the  solicitor  has,  and  it  is  worth  paying  for. 

Here  we  come  to  the  subject  upon  which  solicitors  have 
ever  been  denounced  and  held  up  to  execration — that  of  costs. 
It  sticks  in  a  man's  throat  that  he  should  have  to  pay  his 
solicitors  three  shillings  and  sixpence  for  writing  a  letter 
which  he  will  tell  you  he  would  do  himself  for  threepence-half- 
penny, or  to  pay  six-and-eightpence  for  an  interview,  which  he 
himself  is  always  willing  to  accord  to  others  gratis.  Well, 
all  we  can  say  is,  that  this  is  just  about  what  letters  from  and 
interviews  with  some  people  are  worth.  They  are  not  directed 
to  achieve  anything,  and  do  not  achieve  anything.  On  the 
other  hand,  a  solicitor's  letters  and  interviews  have  a  definite 
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purpose  and  result — ^they  are  the  outcome  of  knowledge  and 
experience  gained  at  much  cost  It  is  for  the  assistance  of 
his  solicitor's  knowledge  that  a  man  pays,  and  the  solicitor  is 
under  the  unfortunate  necessity  of  having  to  charge  for  the 
help  he  renders  in  small  items,  instead  of  in  a  lump  sum, 
except  where  conveyancing  work  is  concerned.  These  multi- 
farious small  charges  furnish  actual  evidence  of  work  done. 
There  is  no  unearned  increment  here,  neither  is  there  a 
speedily-earned  increment.  By  stages,  laborious  and  slow, 
does  a  solicitor  earn  his  remuneration.  He  is  precluded  from 
lucky  hits,  while  the  client  who  grumbles  at  his  charges  may 
go  out  and  make  a  hundred  or  a  thousand  pounds  over  a 
single  transaction  which  involved  little  or  no  mental  or 
physical  power.  We  do  not  imply  any  reproach  in  this,  we 
simply  state  the  fact,  that  whereas  business  men  can,  and 
often  do,  speedily  and  with  little  exertion  amass  large  wealth, 
a  solicitor  is  precluded  &om  doing  anything  of  the  kind.  The 
most  prosperous  solicitor  is  he  who  has  done  the  hardest  wort 
and  shown  the  greatest  skill,  and  even  such  as  he  rarely 
acquire  a  fortune  which  in  these  days  would  occasion  surprise 
or  remark. 

Another  reason  for  this  is  to  be  found  in  the  fact  that  a 
solicitor's  business  is  liable  in  a  great  degree  to  bad  debts. 
It  must  be  so  in  the  very  nature  of  things.  A  considerable 
proportion  of  every  solicitor's  clients  are  people  in  difficulties, 
prospective  bankrupts,  to  whom  the  issue  of  certain  proceed- 
ings may  mean  financial  disaster.  It  is  to  the  honour  of  the 
profession  that  they  do  not  desert  clients  so  circumstanced 
Their  loyalty  to  the  man  who  places  his  aflfairs  in  their  hands 
is  as  curious  as  surprising;  but  solicitors  seldom  get  credit  for 
this,  although  it  often  costs  them  dearly.  This  loyalty  too 
frequently  shows  itself  in  more  tangible  form  than  the  running 
of  risks.  There  are  plenty  of  men  to-day  who  owe  their 
solvency  solely  to  the  timely  monetary  aid  which  their  soUcitor 
afforded  them  at  critical  moments,  not  at  usurious  interest,  nor 
with  ulterior  motives,  but  simply  and  solely  because  they 
were  his  clients. 

We  do  not  believe  a  solicitor  to  be  overpaid  for  the  work 
he  does,  or  the  service  he  renders.  Sometimes,  indeed,  the 
fee  is  absurdly  small,  compared  with  the  value  of  the  service; 
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as  in  the  case  where  the  advice  of  a  solicitor,  for  which 
perhaps  he  charges  a  guinea,  saves  a  person  from  taking  a 
step  which  would  have  had  disastrous  consequences.  Then, 
again,  it  is  open  in  many  cases  for  a  man  to  enter  into  an 
agreement  as  to  costs  with  his  legal  adviser.  Take  one 
single  example,  that  of  the  collection  by  legal  process  of 
accounts  owing  to  a  business  Gtjxl  There  are  plenty  of 
solicitors  who,  for  a  modest  yearly  retaining  fee,  will  take  the 
necessary  proceedings  for  recovery  without  charging  their 
clients  any  costs  above  and  beyond  disbursements  in  un- 
successful cases,  contenting  themselves  with  such  costs  as  may 
be  recovered  from  the  debtors.  This  is  the  most  economi- 
cal arrangement  that  a  business  firm  can  adopt;  for  if  any 
question  of  law  arises,  the  solicitor  is  capable  of  dealing  with 
it  Firms  who  employ  a  clerk  at  a  good  salary  to  do  their 
County  Court  work  in  preference  to  a  solicitor,  forget  this 
latter  point,  and  so  lose  by  it.  The  derk  may  be  all  very 
well  so  long  as  no  legal  question  arises,  but  when  this 
happens,  a  solicitor  has  to  be  called  in  and  full  costs  paid 
him. 

We  have  many  times  heard  people  grumble  at  the  legal 
costs  and  deeds  incidental  to  the  transfer  of  property.  They 
urge  that  land  and  houses  should  be  as  freely  transferred  from 
one  possession  to  another  as  the  grocer  passes  a  pound  of 
sugar  over  the  counter  in  exchange  for  his  customer's  money. 
The  best  answer  to  such  a  proposition  would  be  to  give  it  a 
trial,  and  see  the  result  in  a  few  years'  time.  The  purchaser 
of  a  pound  of  sugar  can  take  it  away  with  him  and  consume 
it;  there  is  no  fear  of  doubts  arising  as  to  his  rights  of 
possession ;  but  he  who  buys  land  or  houses  can  neither  take 
them  away  from  where  they  are  nor  consume  them.  He 
cannot  be  always  in  occupation  of  them ;  hence  the  necessity  of 
those  parchments  which  he  affects  to  scorn,  but  which  secure 
to  him  his  rights,  though  he  be  a  thousand  miles  away  from 
their  location. 

It  is,  of  course,  open  to  a  man  to  buy  property  without 
legal  interference  or  parchment  records,  but  he  is  a  fool  for 
his  pains  if  he  does.  In  the  first  place,  he  would  rarely  be 
clear  as  to  the  delimitations  of  what  he  was  buying ;  and,  in 
the  second,  we  suppose  he  would  take  it  on  trust  as  to  whether 
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the  vendor  had  any  right  to  dispose  of  the  property  for  whicli 
he  was  paying.  The  duty  of  the  solicitor  in  such  a  matter  is 
to  see  that  the  client  is  getting  what  he  bargained  for ;  and, 
further,  to  make  absolutely  certain,  before  money  passes,  that 
what  the  vendor  would  fain  dispose  of  is  his  to  selL 

Space  forbids  our  entering  into  a  detailed  defence  of  the 
solicitor.     It  would  be  a  pleasing  but  gigantic  task,  for  now-a- 
days  the  calls  upon  him  are  most  varied  and  onerous.     A 
morning  spent  in  the  room  of  a  busy  London  solicitor  would 
slightly  surprise  some  of  his  critics.     His  callers  will  possibly, 
and  probably,  comprise  a  gentleman  who  wants  to  give  in- 
structions for  a  will  which  is  to  provide  for  contingencies  which 
may  happen  in  the  third  or  fourth  generation.     He  is  followed 
in  quick  succession  by  a  party  of  gentlemen  seeking  l^al 
assistance  in  the  promotion  of  a  company,  and,  as  the  usual 
corollary,  a  subscription  for  shares  from  the  solicitor.     These 
disposed  of,  attention  has  to  be  turned  to  those  who  have  a 
fighting  action  on  hand,  or  a  divorce,  or  the  purchase  and  sale 
of  property,  or  the  raising  of  a  loan,  the  staving  ofif  of  creditors, 
the  liquidation  of  an  estate,  the  proving  or  disputing  of  a  will. 
In  addition,  company  directors  will  call  to  be  instructed  how 
to  conduct  the  business  of  their  company.     Shipowners  will 
request  advice  on  some  of  those  awful  questions  which  come 
under  Admiralty  law.      Clients  with  money  to  invest  will 
want  to  know  how  and  where  to  invest  it,  others  to  realise 
their   investments,   or  to  ask   the    unfortunate    solicitor  to 
advance  the  interest  before  it  is  due.     It  will  be  observed 
what  a  power  of  concentration  is  here  required  from  the  man 
of  law.     To  all  these  callers  he  has  had  to  give  a  fresh  atten- 
tion, and  turn  his  mind  into  an  entirely  different  train  of 
thought.     In  no  two  instances  would  the  same  special  know- 
ledge  suflSce,  but  common   sense   would  never  have  to  be 
absent,  be  the  case  what  it  might      A  solicitor  could  not 
carry  on  his  business  without  this  latter  commodity,  he  is  so 
often  called  upon  to  dispense  it  in  favour  of  those  who  seek 
his  counsel. 

Were  it  not  for  that  venerable  institution,  the  Long 
Vacation,  our  asylums  would  speedily  be  pressed  for  room  in 
accommodating  legal  lunatics.  A  solicitor  could  not  con- 
tinue, year  in,  year  out,  dealing  with  excitable,  over-anxions, 
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abusive,  cantankerous,  and  stupid  clients,  or  with  initating 
officials,  and  perform  work  ever  requiring  great  mental  effort; 
without  going  clean,  stark,  staring  mad.  At  the  same  time, 
it  must  be  understood  that  all  the  work  of  a  solicitor's  office 
does  not  stand  still  during  the  "Long"  by  any  manner  of 
means.  There  are  some  solicitors  whose  class  of  practice  it 
affects  but  slightly,  so  these  gentlemen  have  to  ordain  a 
vacation  for  their  own  special  benefit 

The  public  are  well  protected  from  suffering  at  the  hands 
of  the  solicitor.  Various  batteries  always  cover  him,  ready 
to  open  fire  if  he  offends.  If  negligent  or  incapable,  he  can 
be  mulcted  in  damages  by  the  client.  He  may  not  make 
arbitrary  charges  for  his  services,  for  his  costs  must  not  exceed 
the  allowances  of  a  rigid  scale,  and  are  always  subject  to 
taxation  by  an  obdurate  taxing-master.  Above  all,  there  is  a 
lynx-eyed  Incorporated  Law  Society,  ever  watchful  to  note 
any  offence  against  honesty  or  breach  of  trust.  With  relent- 
less purpose  the  Society  will  institute  an  inquiry,  and  if  he 
has  committed  wrong,  the  solicitor  will  find  himself  struck  off 
the  rolls,  and  go  forth  into  the  world  ruined  and  disgraced, 
without  hope  of  restoration. 

Happily  it  is  not  needful  to  dwell  on  the  blacker  side,  for 
deviations  from  the  path  of  fair  dealing  by  solicitors  are  just 
sufficient  to  prove  the  reverse  to  be  the  rule.  Moreover,  as 
the  witty  author  of  The  Comic  Blackstone  remarks,  "  The  race 
of  roguish  lawyers  would  soon  be  extinct  if  roguish  clients 
did  not  raise  a  demand  for  them.  No  man  need  have  a 
knave  for  his  attorney  unless  he  chooses ;  and,  when  he  goes 
by  preference  to  a  rogiiish  lawyer,  it  must  be  presumed  that 
he  has  his  reasons  for  not  trusting  his  affairs  to  an  honest 
one." 

But  in  these  days  the  solicitor  is  at  once  the  confessor  and 
adviser  of  the  community.  His  office  is  the  nineteenth- 
century  confessional  box,  and  while  he  holds  the  key  of  the 
cupboard  in  which  is  the  skeleton  of  the  private  family,  or 
business  firm,  it  is  turned  to  none.  Peers  and  politicians, 
the  business  man  and  the  landed  proprietor,  the  cottager  and 
the  mechanic,  tell  him  their  story  without  reservation,  and 
know  it  is  in  safe  keeping ;  and  to-day  it  is  to  the  office  of 
the  much-abused  solicitor  that  men  turn,  feeling  that  there. 
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rather  than  elsewhere,  they  can  depend  npon  finding  a  guide, 
philosopher,  and  friend. — MercaiUUe  Guardian. 

• 

A  Match  for  Counsel. — ^In  a  right-of-way  case  which 
recently  came  before  Mr.  Justice  Kekewich,  a  local  surveyor 
entertained  the  Court  with  a  brilliant  resistance  to  the  sallies 
of  a  well-known  Chancery  banister  who  sometimes  attempts 
to  confuse  witnesses  by  filling  them  with  awe  at  their  solemn 
surroundings.  "  Semember  that  you  are  upon  your  oath/'  he 
was  told.  "  I  am  not  likely  to  forget  it,  I  think,  while  I  see 
you  in  front  of  me,"  was  the  surveyor's  very  unexpected 
reply.  The  learned  gentlemen  tried  another  question: 
"Would  you  continue  to  state  what  you  have  told  us  if 
another  witness  possessing  the  same  opportunities  as  yourself 
said  the  opposite  ? "  Without  the  least  hesitation  came  the 
answer:  "  If  another  witness  possessing  the  same  opportunities 
as  myself  were  to  make  a  statement  contrary  to  my  own,  I 
should  know  that  one  of  us  was  wrong."  And  the  local 
surveyor  proudly  surveyed  the  court  as  his  cross-examiner, 
somewhat  crestfallen,  set  his  wig  right,  and  resumed  his  seat. 
— Irish  Law  Times. 

A  Hard  Case. — One  of  the  bitterest  pills  that  a  legal 
draftsman  has  to  swallow  is  to  see  a  slip  on  his  part  quite 
destroy  an  intended  gift  by  deed  or  will.  It  seems  hard, 
too,  on  an  intended  recipient  that  he  cannot  bring  forward 
parol  evidence,  which  would  be  possibly  so  cogent  as  to 
secure  him  the  gift,  on  the  ground  of  the  non-admissibility 
of  such  evidence.  In  JRe  Ely,  Tottenham  v.  Ely,  the  late 
Lord  Ely  bequeathed  £2000  to  his  cousin  Adam  R  C. 
Loftus,  son  of  his  late  uncle,  the  Rev.  Lord  Adam  R  C. 
Loftus,  unless  he  should  immediately  on  the  testator's  death 
succeed  to  the  title  of  Marquis  of  Ely.  The  name,  "  Adam 
R  C.  Loftus,"  was  a  mistake  of  the  draftsman  for  that  of 
"  Lord  G.  H.  Loftus."  Parol  evidence  is  allowed  to  explain 
latent  ambiguities,  but  here  the  ambiguity  was  patent — that 
is,  on  the  face  of  the  will — as  the  gift  was  to  a  non-existent 
person,  and  Mr.  Justice  Kekewich  refused  to  permit  parol 
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evidence  to  be  adduced.  This  is  certainly  hard,  and  we 
cannot  help  feeling  that  as  the  will  gave  him  another  desig- 
nation besides  his  name,  viz.  "  son  of  my  late  uncle/'  and  as 
he  was  both  at  the  date  of  the  will  and  the  death  of  the 
testator  the  only  surviving  child  of  that  uncle,  some  attempt 
might  have  been  made  to  obtain  the  legacy  for  him  on  the 
ground  that  the  rest  of  the  description  of  him  was  a  falm 
denumstratio.  Still  we  must  admit  that  this  would  be 
dangerous,  as  a  testator  might  intend  the  gift  for  a  person 
whose  death  he  had  not  heard  of,  and  not  for  the  person  who 
best  answered  the  description  at  the  time  of  the  execution 
of  the  will  and  the  testator's  deatL  Solicitors  should  always 
insist  on  their  clients  reading  their  wills  carefully  through, 
and  seeing  that  the  names  of  the  legatees  are  correct — Lata 
Times. 

Counsel :  "  Did  you  observe  anything  particular  about  the 
prisoner  ? " 

Witness :  "  Yes ;  his  whiskers." 

Counsel:  "  And  what  was  there  peculiar  about  his  whiskers  ?" 

Witness :  "  Why,  he  had  none." — Oreen  Bag. 

Counsel :  "  Now,  Mr.  Jenks,  you  say  Mr.  Joseph  Jenks  is 
a  distant  relative  of  yours  ? " 
"Yes." 

"  What  relation  is  he?" 
"  My  brother." 

"  But  you  just  said  he  was  a  distant  relative." 
"  So  he  is ;  at  present  he  is  residing  in  India," — Grem  Bag. 


Advertising  in  Oerman  Paper,  —  An  interesting  decision 
has  just  been  given  by  Chancellor  M'Gill,  of  New  Jersey. 
Hecently  ex-Judge  Blair,  as  a  special  master,  made  a  sale  of 
some  property.  The  Chancellor  has  refused  to  confirm  the 
sale  because  ex-Judge  Blair  advertised  it  in  a  German 
newspaper.  The  Legislature  of  New  Jersey  last  winter 
passed  a  law  making  it  mandatory  in  all  judicial  land  sales 
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to  publish  an  advertisement  in  one  German  newspaper.  Under 
this  law  ex-Judge  Blair  inserted  an  advertisement  in  one 
English  paper  and  one  German  paper.  The  Chancellor  de- 
cided that  the  law  had  not  been  complied  with;  that  the 
advertisement  in  the  German  paper  should  have  been  printed 
in  English.  He  quotes  from  4  &  5  Greo.  II.,  which  provides 
that  all  judicial  proceedings  after  1733  shall  be  published  in 
the  English  language.  Prior  to  that  date  thej  were  published 
in  Latin.  The  Chancellor  ordered  another  sale,  and  it  will 
be  advertised  in  accordance  with  this  decision. — KY,  Lav 
Journal, 

* 

Emdence. — ^It  is  the  humour  of  many  persons  not  member 
of  the  legal  profession  to  avow  contempt  for  the  laws  of  evi- 
dence as  administered  in  a  court  of  law.  For  instance,  in 
the  immortal  trial  of  Bardell  v.  Pickwick^  when  Sam  Weller 
added  to  his  answer  to  the  counsel's  question  the  words  "as 
the  soldier  said  ven  they  ordered  him  three  hundred  and  fi% 
lashes/'  the  judge  interposed,  "  You  must  not  tell  us  what  the 
soldier  or  any  other  man  said;  it's  not  evidence."  This, 
according  to  Judge  Pitt-Taylor  in  his  Law  of  Hvidefice  (7th 
edit  p.  487,  n.),  is  an  amusing  caricature  of  "  the  rule  exclnd- 
ing  hearsay  evidence,  or  rather  the  mode  in  which  that  rale 
is  frequently  misunderstood  in  courts  of  justice."  Many, 
possibly  even  in  the  legal  world,  think  that  the  rules  are 
merely  arbitrary  and  not  founded  upon  the  nature  of  things. 
It  is  refreshing,  then,  to  come  across  the  recognition  of  the 
correctness  of  the  legal  rules  by  so  great  a  scholar  and  writer 
as  Dr.  Abbott,  late  headmaster  of  the  City  of  London  School, 
in  his  recent  work  PhUomythus,  On  p.  86  he  says:  "What 
is  *  legal  proof '  ?  It  is  simply  proof  of  the  ordinary  kind,  by 
evidence  direct  and  indirect,  but  stronger  and  stricter.  Legal 
proof  being  seldom  required  except  where  facts  are  affirmed 
and  denied  by  interested  parties,  requires  (in  a  greater  degiee 
than  ordinary  proof)  that  the  evidence  shall  be  deliberate, 
hence  the  use  of  the  oath ;  free  from  exaggeration  or  mis- 
understanding, hence  the  rejection  of  hearsay  evidence;  con- 
sistent and  truthful,  hence  the  demand  that  every  witness 
shall  undergo  cross-examination ;  free  from  suspicion,  hence 
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the  preference  of  evidence  as  to  character  (and  even  of  evi- 
dence as  to  facts)  coming  from  witnesses  who  have  no  interest, 
one  way  or  the  other,  in  the  ultimate  decision.  Occasionally, 
in  the  excessive  desire  to  serve  order,  law  has  unfairly  favoured 
despotism,  and  in  the  excessive  desire  to  he  fair  to  the  accused 
it  has  foolishly  excluded  evidence  that  might  have  fairly  helped 
the  accused.  But,  on  the  whole,  it  may  be  said  that  legal 
proof  is  of  the  same  kind  as  ordinary  proof,  only  superior  in 
degree."  That  is  a  noble  eulogy,  and  Dr.  Abbott  should  be 
told  that  at  least  some  part  of  the  evidence  which  he  deems 
to  have  been  foolishly  excluded  will  shortly  be  admitted  on 
behalf  of  the  accused. — Lmv  Journal, 
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A  Handbook  of  Bankers'  Law,  By  the  late  Henry  Eobertson, 
N.P.  Fifth  Edition.  Kevised  by  Bremner  Patrick 
Lee,  M.A.,  Advocate,  Edinburgh:  Bell  &  Bradfute. 
1891. 

Originally  published  in  1862,  Mr.  Eobertson's  work  has 
now  reached  a  fifth  edition.  Within  the  ten  years  which 
have  elapsed  since  the  appearance  of  the  fourth  edition, 
statutes  of  importance  have  materially  afTected  Bankers'  Law 
in  Scotland,  and  Mr.  Lee  has  embodied  the  changes  in  the 
book  before  us.  The  chapter  on  "  Bills  "  has  been  entirely 
re- written — in  great  part  by  Mr.  J.  D.  Sym,  advocate.  "The 
Memorandum  on  Banking  in  Scotland,"  by  Mr.  J.  S. 
Fleming  of  the  Eoyal  Bank,  has  also  been  revised  by  its 
author.  The  work  is  well  known ;  it  is  widely  used  and  appre- 
ciated ;  consequently,  we  need  only  express  the  opinion  that 
Mr.  Lee  has  done  his  editorial  work  well,  and  that  the 
usefulness  of  the  handbook  has  been  greatly  increased  by  his 
successful  effort  to  bring  it  down  to  date. 

VOL.  XXXV.  NO.  CCCCXVin. — OCTOBER  1891.  2  R 
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July — August. 

(All  current  English  decisions  likely  to  throw  light  upon  any  point  of 
Scottish  law  or  practice  are  here  reported,) 

Bailment. — Bailee  far  hire — Negligence  of  servant  of  the  baHee— 
Servant  acting  against  eacpress  orders  of  the  master — Liability  of  the 
bailee. — The  plaintiff  let  out  a  horse  and  carriage  to  the  defendant 
by  the  year.  Defendant's  own  coachman  drove  defendant  to  h\& 
house,  and  should  afterwards  have  taken  the  horse  and  carriage 
direct  to  the  stables.  Instead  of  doing  so  in  the  ordinary  course  of 
his  duties,  he  deviated  and  went  another  direction,  and  while  s^) 
doing,  and  by  negligently  driving  the  horse,  it  became  injured. 
The  plaintiff  brought  an  action  on  the  contract  against  the  hirei 
for  the  damage  done  to  the  horse.  The  County  Court  judge  held 
that  the  hirer  was  not  responsible,  on  the  authority  of  Storey  y. 
Ashton  (L.  R.  4  Q.  B.  476),  in  which  it  was  held  that  under  some- 
what similar  circumstances  the  master  was  not  liable  to  a  person 
who  been  run  over  and  injiu:ed  by  the  servant,  on  the  ground  that 
he  was  not  acting  in  the  course  of  his  employment.  Held  (by  Mr. 
Justice  Cave  and  Mr.  Justice  Charles),  that  the  defendant  (the 
hirer)  was  liable,  and  appeal  allowed,  with  leave  to  appeal — Thf 
Coupe  Company  v.  Maddidc,  High  Ct.,  Q.  B.  Div.,  4  July. 

Company. — Alteration  of  Memorandum  of  Association — ConfriM 
tion  by  Court  upon  condition  of  alteration  of  name  of  company- 
Companies  {Memmandum  of  Association)  Act,  1890  (53  4*  54  Ft^t. 
c  62),  sec.  1. — This  was  a  petition  by  the  Oriental  Telephone  Com- 
pany, under  the  Companies  (Memorandum  of  Association)  Act, 
1890,  for  the  confirmation  by  the  Court  of  a  special  resolution  for 
the  alteration  of  its  memorandum  of  association  so  as  to  enable  it 
to  supply  electricity  and  manufacture  electrical  appliances  for  pur- 
poses other  than  telephonic  communication.  Held  (by  Mr.  Justice 
Romer),  that,  if  the  proposed  alterations  were  made,  the  name  of 
the  company  would  be  misleading ;  and,  following  the  decision  in 
the  case  of  Re  Foreign  and  Colonial  Government  Trust  Compaq 
(L.  R.,  2  Ch.  395),  that  the  petition  must  stand  over  to  enable  the 
company  to  alter  its  name  so  as  to  make  it  consistent  with  the 
proposed  change,  and  must  be  mentioned  again  when  that  had 
been  done.  The  order  would  not  go  until  the  alteration  had  been 
made. — Re  Oriental  Telephone  Company^  High  Ct.,  Ch.  Div.,  25  July. 

Company. — Alteration  of  Memorandum  of  Association — ConfirmaHon 
by  Court  upon  condition — Companies  {Memorandum  of  Associatum) 
Act,  1890  (53  (J-  54  Fid.  c.  62),  sec.  1.— This  was  a  petition  under 
the  Companies  (Memorandum  of  Association)  Act,  1890,  bj  the 


ENGLISH  DECISIONS.  555 

Indian  Mechauical  Gold  Extracting  Company,  the  operations  of 
which  were,  by  the  terms  of  its  memorandum  of  association,  con- 
fined to  India,  for  the  confirmation  by  the  Court  of  a  special 
resolution  for  the  alteration  of  its  memorandum  of  association,  so 
as  to  enlarge  the  local  area  of  its  operations  to  any  part  of  the 
world.  The  Act  provides,  sec.  1  (3),  that  "an  order,  confirming 
any  such  alteration,  may  be  made  on  such  terms  and  subject  to 
such  conditions  as  to  the  Court  seems  fit."  Held  (by  Mr.  Justice 
Romer),  that,  if  the  alterations  were  made,  the  existing  name  of 
the  company  would  be  misleading ;  and,  following  the  decision  of 
Stirling,  J.,  in  the  case  of  Re  Foreign  and  Colonial  Government  Trust 
Company  (2  Ch.  395),  that  the  petition  must  stand  over  in  order 
that  the  company  might  alter  its  name,  either  by  striking  out  the 
word  "Indian,"  or  by  adding  the  words  "and  General"  after  the 
word  "  Indian,"  and  must  be  mentioned  again  after  that  had  been 
done.  The  order  would  not  go  until  the  alteration  had  been 
made. — Be  Indian  Mechanical  Gold  Extracting  Company,  High  Ct., 
Ch.  Div.,  25  July. 

Illegitimate  Child,— Bights  oj  mother, — The  mother  of  an 
illegitimate  child,  more  than  seven  years  old,  has,  on  the  question 
of  nurture  and  education,  the  same  rights  over  it  as  the  fatier  of  a 
legitimate  child  has  over  his  child,  and  the  Court  is  bound  to  give 
effect  to  her  wishes  unless  it  should  be  of  opinion  that  she  is  unfit 
to  have  the  control  of  it.  Judgment  of  the  Court  of  Appeal 
affirmed.— £amar(fo  v.  M'Hugh,  H.  of  L.,  30  July. 

Bill  of  Exchange. — Negotiable  instrument— Qualified  acceptance, — 
A  bill  of  exchange  was  dniwn  by  F.  payable  "  to  order  F."  The 
appellants,  on  whom  the  bill  was  drawn,  struck  out  the  word 
"order"  and  accepted  the  bill  "in  favour  of  F.  only,  payable 
at  the  Alliance  Bank,  Lincoln."  In  an  action  by  endorsees  for 
value  against  the  acceptors  :  Held,  that  the  acceptance  did  not  vary 
the  efiect  of  the  bill  as  drawn,  and  that  it  was  a  general  acceptance 
of  a  negotiable  bill,  and  therefore  the  action  could  be  maintained. 
.Tudgment  of  the  Court  of  Appeal  (25  Q.  B.  Div.  343)  affirmed. 
Lords  Bramwell  and  Morris  dissenting. — Meyer  <f'  Co.  v.  Decivix 
Verley  ^  Co,,  H.  of  L.,  30  July. 

Contract. — Implied  condition — Contract  to  supply  articles  for  ten 
years — Implied  coTidition  that  party  wiU  not  dispose  of  business  during 
that  time, — The  plaintiffs  traded  as  the  Brewers'  Grains  Company, 
and  the  defendants  were  the  owners  of  a  large  brewery  in  West- 
minster, and  by  the  contract,  which  was  dated  the  14th  July  1885, 
the  defendants  agreed  to  sell  and  the  plaintiffs  to  buy  all  the 
grains  made  by  the  defendants  at  the  current  rate  charged  each 
year  by  certain  specified  firms  of  brewers  from  the  10th  July  1885 
until  the  30th  September  1895,  the  quantity  of  grains  to  be 
calculated  monthly  and  payment  for  the  same  to  be  made  at  the 
brewery  on  or  before  the  last  day  in  the  month  following  delivery. 
There  were  other  terms  in  the  contract  not  now  material.    This 


656  ENGLISH  DEdSIOKS. 

contract  was  duly  performed  on  both  sides  until  August  1890, 
when  the  defendants  sold  the  brewery.  The  defendants  having 
sold  the  brewery  ceased  to  supply  grains  to  the  plaintiffs,  and  the 
plaintiffs  then  brought  this  action  against  the  defendants  for  their 
estimated  profits  until  the  month  of  September  1895,  the  date 
when  the  contract  was  to  end.  The  contract  was  to  supply  the 
grains  for  ten  years,  and  the  plaintiffs  contended  that  this  contract 
implied  that  the  defendants  would  not  wilfully  do  anything  to  put 
it  out  of  their  power  to  fulfil  the  contract ;  in  other  words,  that 
there  was  an  implied  term  in  the  contract  that  the  defendants 
would  not  sell  the  business  for  the  ten  years,  and  so  make  it 
impossible  for  them  to  complete  the  contract.  The  defendants,  on 
the  other  hand,  contended  that  there  was  no  such  implied  con- 
dition, and  that  all  that  the  contract  meant  was,  that  they  were  to 
supply  the  grains  to  the  plaintiffs  for  the  ten  years  if  they  so  long 
retained  the  brewery.  The  sole  question  now  was,  whether  there 
was  an  implied  condition  in  law  that  the  defendants  would  not 
wilfully  do  any  act,  such  as  selling  the  business,  which  would  make 
it  impossible  for  them  to  continue  to  carry  out  the  contract.  Many 
cases  having  been  cited  on  each  side  as  to  the  existence  of  this 
implied  condition  in  law :  HM  (by  the  Master  of  the  Rolls  and 
Lords  Justices  Bowen  and  Kay),  that  each  contract  must  be  decided 
by  itself  as  to  whether  the  law  implied  any  condition  that  the 
parties  would  do  nothing  to  cease  carrying  on  the  business ;  that 
no  such  stipulation  ou^t  to  be  inferred  unless  it  was  such  that 
it  was  clearly  and  necessarily  within  the  contemplation  of  both 
parties,  and  as  that  was  not  so  in  this  case  judgment  ought  to  he 
for  the  defendants.  Appeal  allowed. — Hamlyn  4r  Co*  v.  JFood  4"  Co^ 
High  Ct.,  Ct.  of  App.,  30  July. 

Trade  Mark. — Alteration  of  register — Removal  of  words  "  Trad<: 
Mark  ''—Patents,  Designs,  and  Trade  Marks  Ad,  1883  (46  ^  47  FtcLc 
57),  sec,  92. — ^A  manufacturer  of  soap  registered  in  November  1878 
two  marks  for  soap  as  old  marks  under  the  Trade  Marks  Act,  1875. 
One,  No.  16,792,  consisted  of  a  label  within  a  square.  On  the 
upper  part  were  printed  in  thick  type  of  an  ordinary  character  the 
words  "Boaler's  Soap,"  the  words  being  arranged  in  two  lines. 
Under  the  word  "  soap "  two  straight  lines  were  printed  running 
nearly  but  not  quite  across  the  square,  so  as  apparently  to  discon- 
nect the  upper  portion  of  the  label  from  the  lower.  The  lower 
part  consisted  of  the  words  "trade  mark"  printed  immediately 
over  a  device  consisting  of  printed  lines,  some  arranged  diagonally 
and  others  vertically  and  horizontally.  In  February  1876  he  had 
registered  a  part  only  of  this  trade  mark  as  an  old  mark,  being  No> 
2641,  and  for  the  same  class  of  goods.  This  mark  consisted 
identically  of  the  lower  part  only  of  the  mark  No.  15,792,  namely, 
the  words  "trade  mark"  with  the  device  underneath.  Upon  his 
application  to  register  No.  15,792,  he  described  the  trade  mark  as 
consisting  of  the  words  "Boaler's  Soap"  prmted  wholly  in  black 
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ink  in  prominent  letters  and  the  words  ''trade  mark/'  and  below 
the  latter  there  was  a  device,  which  he  then  proceeded  to  describe. 
He  applied,  under  section  92  of  the  Patents,  Designs,  and  Trade 
Marks  Act,  1883,  for  leave  to  alter  the  mark  No.  15,792  by  striking 
out  the  words  "trade  mark"  in  consequence  of  the  observations 
of  Lord  Justice  Fry  in  He  Apollinaris  Company's  Trade  Marks  (2  Ch. 
233).  In  his  affidavit  in  support  of  the  application  he  stated  that 
his  user  of  the  mark  No.  15,792  before  13th  August  1875,  was  of 
the  whole  mark  as  it  stood  on  the  register,  including  the  words 
"trade  mark;"  that  the  words  "trade  mark"  were  not  placed 
upon  the  mark  for  the  purpose  of  indicating  that  any  special  part 
thereof  was  registered  as  a  trade  mark,  or  that  any  other  part  was 
open  for  any  one  else  to  copy ;  and  that  the  word  "  Boaler  "  was  a 
word  which  might  be  used  by  any  person  in  the  soap  trade.  Held 
(by  Mr.  Justice  Chitty),  that  leave  to  alter  the  mark  ought  not  to 
be  given — first,  because  the  mark,  being  claimed  as  an  old  mark, 
ought  to  be  registered  just  as  it  was  used,  and  to  strike  out  the 
words  "  trade  mark "  would,  in  the  circumstances  of  the  case,  be 
to  allow  an  alteration  which,  though  it  might  be  of  a  non-essential 
particular,  would  be  a  material  alteration ;  secondly,  because  in 
the  old  mark  as  it  had  stood  on  the  register  for  upwards  of  twelve 
years,  there  was  an  indication  of  an  intention  to  claim  only  the 
device  as  the  trade  mark,  and  the  public,  and  particularly  the 
traders  in  soap,  were  entitled  to  have  the  same  indication  of  a 
restrictive  claim,  and  consequently  the  same  protection,  retained 
on  the  register ;  and  thirdly,  because  to  allow  the  words  "  trade 
mark  "  to  be  struck  out  with  a  disclaimer  of  the  words  "  Boaler's 
Soap "  (as  was  suggested  on  behalf  of  the  applicant)  would  be  for 
most  purposes  futile,  for  the  effect  would  be,  on  a  question  of  right, 
to  reduce  this  trade  mark  to  the  same  thing  identically  as  the  trade 
mark  No.  2641,  while  it  would  afford  the  applicant  the  opportunity 
of  practically  using  the  whole  of  the  mark  No.  15,792  less  the 
omitted  words,  without  the  necessity  of  stating  the  disclaimer, 
which  would  be  on  the  register  only. — Re  Phillips^  Trade  Mark, 
High  Ct.,  Ch.  Div.,  31  July. 

Annuity. — Payment  of  amount  of  annuity  to  the  annuitant — Basis 
on  which  amount  to  be  calculated — Bate  of  interest — National  Debt 
(Supplemental)  Act,  1888  (51  ^  52  Fid.  c.  15),  sec.  l.—A  testator 
bequeathed  a  perpetual  annuity  of  £800  to  the  children  of  his 
daughter,  and  charged  the  whole  of  his  real  and  personal  estate 
with  the  payment  of  the  annuity.  The  annuitants,  who  where  all 
lining,  and  had  attained  twenty-one,  were  desirous  of  receiving  the 
value  of  the  annuity  in  cash.  The  National  Debt  (Supplemental) 
Act,  1888,  sec.  1,  provides  that  "References  in  the  Government 
Annuities  Act,  1829,  to  bank  annuities,  or  to  any  class  of  bank 
annuities,  bearing  interest  at  the  rate  of  3  per  cent  per  annum, 
shall,  with  respect  to  any  annuities  for  lives  or  for  terms  of  years 
granted  under  that  Act,  after  the  passing  of  this  Act,  be  construed 
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as  references  to  bank  annuities  bearing  interest  at  the  rate  of  U 
per  cent,  per  annum."  It  was  contended  on  behalf  of  the  residuary 
l^atees  tiiat  until  the  year  1903  interest  at  2f  per  cent  could  be 
obtained,  and  that  the  annuitants  ought  to  give  credit  for  one- 
quarter  per  cent  until  that  date.  HeU  (by  Mr.  Justice  Kekewich), 
that  the  rate  of  interest  which  the  Commissioners  for  the  reduction 
of  the  National  Debt  were  bound  to  adopt  in  granting  terminable 
GoTemment  annuities  ought  to  be  also  adopted  in  estimating  the 
value  of  a  perpetual  annuity ;  therefore,  that  the  amount  of  cash  to 
be  paid  to  the  redeemed  annuitants  must  be  such  a  sum  as  at  the 
price  of  the  day  would  purchase  2|  per  cent  stock  sufficient  to 
produce  the  annuity ;  also,  that,  as  no  actual  purchase  would  be 
made,  charge  for  brokerage  should  be  excluded. — Hicks  y.  Bm, 
High  Ct,  Ch.  Div.,  1  August 

Copyright. — Licence — Subsequent  assignment  of  copyright— h- 
fringemtnt— Copyright  Act,  1862,  sees,  3,  6.— On  the  9th  April  1890, 
A.,  the  owner  of  the  copyright  in  a  picture,  sent  a  photograph  of  it 
with  a  letter  to  the  defendant,  suggesting  that  he  ^ould  publish  it 
in  a  paper  of  which  he  was  the  proprietor.  On  the  1st  May  1890 
A.  assigned  the  copyright  to  K.,  who  on  the  20th  May  duly  regis- 
tered himself  in  the  Copyright  Register  at  Stationers'  Hall  as  the 
proprietor  of  the  copyright  K.  (who  had  no  notice  of  A.'8  letter  to 
the  defendant)  arranged  to  sell  tiie  copyright  in  the  picture  to  the 
plaintiff  company,  and  to  print  the  picture  for  them  in  colours  for  a 
Christmas  number  of  a  journal  issued  by  the  plaintiff  company. 
The  terms  were  contained  in  a  letter  of  the  19th  April  1890,  sent 
by  K.  to  the  plaintiff  company,  by  which  he  undertook  to  print  a 
certain  numb^  of  copies  at  a  price  mentioned,  whicli  included  the 
"  sole  and  entire  copyright,"  the  picture  itself  and  frame  to  become 
the  property  of  the  plaintiff  company  at  a  certain  price.  The 
coloured  prints  were  to  be  delivered  in  certain  numbers  at  fixed 
l^eriods,  and  to  be  paid  for  by  bills  at  "  five,  six,  and  seven  months 
from  date  of  delivery  of  goods."  The  plaintiff  company  were  not 
registered  as  the  owners  in  place  of  K.  On  the  9th  August  the 
defendant  published  his  paper  containing  an  engraving  of  A/s 
picture.  The  plaintiff  company  and  K.  thereupon  brought  the  pre- 
sent action  for  infringement  of  the  copyright  Hdd  (by  Lords 
Justices  Ldndley,  Fry,  and  Lopes,  reversing  Mr.  Justice  Williams), 
that  the  letter  of  9th  April  1890  was  not  a  licence  to  the  defendant 
to  publish  the  print  without  any  further  consent  from  A.;  also 
(Lindley  dissenting),  that,  on  the  true  construction  of  the  letter  of 
the  19th  April  1890,  the  copyright  passed  with  the  picture,  and  the 
plaintiff  company  were  the  owners  of  it,  and  not  being  registered 
as  such  could  not  sue,  and  the  action  must  be  dismissed. — I/mdm 
Printing  and  Publishing  Alliance  Limited  v.  Car,  High  Ct,  Ct  of 
App.,  3  August 

Bankruptcy. — Motion  to  commit  Member  oj  Parliament — PneHege 
—Bankruptcy  Act,  1883  (46  ^  47  Vid.  c.  62),  sees.  27, 117, 118.— An 
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application  was  made  to  commit  A.  B.,  a  member  of  Parliament,  for 
alleged  contempt  in  having  refused  to  be  examined  on  oath  pursuant 
to  a  summons  issued  by  the  Court,  and  an  order  made  thereon  by 
Mr.  Begistrar  Giffard,  on  the  13th  June.  The  summons  was  imder 
sec.  27  of  the  Bankruptcy  Act,  1883,  and  had  been  issued  pursuant 
to  the  order  and  request  of  the  sheriff-substitute  for  Roxburgh, 
made  in  a  Scotch  bankruptcy  in  accordance  with  the  provision  of 
sees.  117,  118  of  the  Act  of  1883 ;  a  sealed  copy  of  the  summons 
was  served  on  A.  B.,  and  he  did  not  attend  on  the  day  fixed  for  the 
examination,  but  obtained  an  order  for  adjournment  on  account  of 
ill-health  to  the  13th  June  1891 ;  on  the  13th  June  he  attended, 
but,  acting  under  the  advice  of  counsel,  declined  to  be  sworn,  though 
the  registrar  had  ordered  the  examination  to  proceed.  The  motion 
was  then  made  to  the  Court  by  the  trustee  to  commit  A.  B.  to  prison 
for  alleged  contempt  of  Court.  On  behalf  of  A.  B.,  a  number  of 
objections  were  raised  to  the  form  of  the  proceeding,  but  in  an 
affidavit  A.  B.  stated  his  willingness  to  submit  to  examination  if  the 
objections  were  overruled ;  it  was  also  on  his  behalf  submitted  that 
the  order  of  committal  could  not  be  made  against  him  by  reason  of 
privilege  of  Parliament.  The  Court  overruled  the  objections  to 
the  form  of  the  order,  and  A.  B.  agreed  to  abide  by  what  he  had 
stated  in  his  affidavit.  The  Court  also  held,  that  the  application  to 
commit  must  be  dismissed,  on  the  ground  that  the  respondent  was 
privileged  fi;om  arrest  as  a  member  of  Parliament — Re  Armstrong^ 
High  Ct.,  Q.  B.  Div.  in  Bank,  7  August. 

English  Bill  of  Exchange. — Indorsement  in  foreign  country — 
Judgment — Execution — Rights  of  holders  of  bill — Bills  of  Exchange 
Act,  1882. — The  rights  of  transferor  and  transferee  on  a  transfer  of 
a  document  of  title  to  a  debt,  or  an  interest  in  personal  property, 
are  governed  by  the  law  of  the  country  where  the  transfer  takes 
place,  and  bills  of  exchange  are  no  exception  to  that  rule.  An 
English  bill  of  exchange  was  indorsed  by  A.  to  the  order  of  B.,  who 
indorsed  it  in  blank,  and  handed  it  over  for  value,  in  Norway,  to 
the  agent  of  an  English  firm  of  shipowners.  While  there  it  was 
seized  in  respect  of  a  judgment  debt>  and,  after  a  judicial  pro- 
ceeding, was  declared  to  be  the  property  of  the  judgment  creditor. 
The  bill  was  then  sold ;  it  was  overdue  at  the  time,  but,  according 
to  Norwegian  law,  the  purchaser  took  it  free  from  all  equities, 
although  by  English  law  he  would  only  get  such  title  as  his  vendor 
had.  By  a  subsequent  sale  in  Sweden,  the  bill  came  into  the  hands 
of  bankers  at  Gothenburg,  and  was  sent  for  collection  to  bankers 
in  England,  who  realised  and  paid  the  proceeds  into  court.  Held 
(by  Mr.  Justice  Romer),  that  Norwegian  law  and  not  English  law 
^aa  applicable,  and  that  the  Gothenburg  bankers  were  entitled  to 
the  proceeds  of  the  hill— Alcock  v.  Smith,  High  Ct.,  Ch.  Div., 
8  August. 
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SHERIFF  COURT  OF  CAITHNESS  AT  WICK. 

AgncvltuTol  Holdings  Act,  1889 — Referee, — Sheriff  Thorns,  on 
18th  August,  gave  judgment  in  the  action  at  the  instance  of  Mr. 
Robert  Brown,  lately  tenant  of  Upper  Downreay,  against  Sir  R.  C. 
Sinclair,  Bart.,  for  appointment  of  a  referee  under  the  Agricultural 
Holdings  Act  to  deal  with  his  claim  under  the  Act  for  improve- 
ments at  his  outgoing  from  Upper  Downreay.  Mr.  Brown's 
application  to  the  Sheriff  was  made  on  27  th  July,  when  an  order 
was  granted  by  the  Sheriff-Substitute  on  Sir  Robert  to  lodge 
answers  within  three  days  after  service.  Service  was  made  on  6th 
August,  and  answers  were  accordingly  lodged  on  10th  August  By  an 
Act  passed  in  1889  amending  the  Agricultural  Holdings  Act  of 
1883,  the  Sheriff  must  make  the  appointment  of  referee  within  four- 
teen days  from  the  date  of  the  application  to  him.  As  these  days 
had  been  allowed  to  expire  before  the  case  came  before  the  Sheriff, 
he  held  that  he  had  no  power  under  the  Act  to  make  the  appoint- 
ment of  a  referee,  and  therefore  dismissed  the  application  with 
expenses  against  Mr.  Brown.  His  lordship's  interlocutor  was  a5 
follows : — 

''Wkk,  ISfh  August  1891.— The  Sheriff,  in  respect  that  no 
appointment  of  a  single  referee  can  in  the  present  proceedings  be 
made  within  fourteen  days  of  the  presentation  of  the  application, 
dismisses  the  petition  with  expenses  in  favour  of  the  respondent  as 
these  may  be  taxed,  and  decerns.  Geo.  H.  Thoms." 

^^Note, — The  petitioner's  procurator  submitted  no  argument  or 
quoted  any  authorities  bearing  by  analogy  or  otherwise  on  the 
point  raised  under  the  Act  by  respondent  He  did  not  even  crave 
an  adjournment  for  the  purpose  of  enabling  him  to  do  so.  It  will 
be  observed  that,  although  the  petitioner  got  warrant  of  service  on 
28th  July  1891,  he  did  not  execute  it  until  6th  August.  Under 
the  warrant  the  answers  were  to  be  lodged  within  four  days  after 
service,  by  which  time  the  fourteen  days  from  the  date  of  apfilica- 
tion  had  expired.  G.  H.  T. ' 

Act,  Brims  i^  Mackay — Alt,  Keith  <fc  Murray. 


All  communicaiioris  for  the  Editor  to  he  addressed  to  the  cart  of  the 
PublisJiers,  Messrs.  T  &  T.  Clark  38  George  Street,  Edinburgh. 
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Legal  Patronage  in  England. — Eecently  we  commented  on 
the  abnormal  amount  of  legal  patronage  which  the  present 
Government  have  had  to  bestow  in  Scotland.  The  following 
list  wHl  show  that  the  amount  falling  to  their  share  in 
England  has  been  proportionally  great.  Since  they  came  to 
oflBce,  they  have  appointed: — Three  Lords  of  Appeal  in 
Ordinary  (Lord  Macnaghten,  Lord  Morris,  and  Lord  Hannen) ; 
two  Lords  Justices  of  Appeal  (Lord  Justice  Lopes  and  Lord 
Justice  Kay) ;  three  Judges,  Chancery  Division  (Justices 
Stirling,  Kekewich,  and  Eomer) ;  six  Judges,  Queen's  Bench 
Division  (Justices  Grantham,  Charles,  Williams,  Lawrance, 
Wright,  and  Collins) ;  and  two  Judges,  Probate  Division  (the 
President  and  Mr.  Justice  Jeune).  Besides  this,  they  have 
appointed  nineteen  County  Court  Judges,  seventy-one  Queen's 
Counsel,  thirteen  Metropolitan  Magistrates,  two  Masters  in 
Lunacy,  two  Official  Eeferees,  and  three  Begistrars  in  Bank- 
ruptcy ! 

An  Unqualified ? — With  the  politics  of  the  "  Hawick 

Advanced  Liberal  (Gladstonian)  Association,"  we  have  nothing 
to  do.  Nor  have  we  anything  to  do  with  those  of  its 
secretary.     For  one  purpose  only,  we  allude  to  the  language 
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of  this  gentleman,  which  otherwise  ought  as  well  have  been 
left  in  obscurity.  When  returning  thanks  the  other  night 
for  re-election  to  oflBce,  he  made  reference  to  the  late  E^stra- 
tion  Courts,  at  which,  it  seems,  he  had  appeared  as  agent  for 
his  party.  He  was  objected  to  on  the  ground  that  he  was 
not  a  qualified  lawyer — a  proper  objection.  The  Sheriff  seems 
to  have  sustained  the  objection — it  humbly  appears  to  us,  a 
proper  decision.  Wherefore,  at  the  meeting  referred  to,  and 
in  the  course  of  the  speech  referred  to,  this  secretary  of  the 
"  Hawick  Advanced  Liberal  (Gladstonian)  Association  "  "  main- 
tained that  Sheriff  Boyle  Hope  had  shown  partiality"!  A 
'  moderate  and  carefully-considered  charge,  no  doubt ;  because, 
as  will  be  obvious  to  the  least  intelligent,  to  admit  the  loan 
standi  of  a  qualified  law  agent  on  the  one  side,  and  to  reject 
the  locus  standi  of  an  unqualified  something  else  on  the  other, 
is  to  show  undue  favour  to  the  employers  of  the  former.  The 
fiery  gentleman  went  on  to  say  that  the  treatment  he  had 
received  was  just  what  any  non-professional  Eadical  pleader 
might  expect  from  a  Tory  judge,  who,  by  the  grace  of  a  Tory 
Government,  occupied  a  seat  on  the  bench.  And  so  forth ; 
and  it  is  indeed  hard  that  this  versatile  and  obviously  discreet 
person  may  not  practise  medicine,  dispense  drugs,  practise  law, 
or  do  sundry  other  things,  without  a  qualification.  But  what 
has  the  candidate  for  the  Border  Burghs  to  say  to  this  unseemly 
charge  ?  Does  he  approve  of  the  language  of  his  supporter, 
or  will  he  publicly  repudiate  so  disgraceful  an  attack  on  his 
brother  advocate  ? 

• 

Solicitors  and  Legal  EducaiiorL — By  those  who  have  turned 
attention  to  the  subject  and  are  qualified  to  judge,  it  has  been 
felt  for  some  time  past  that  the  matter  of  Law  Agents' 
Examinations  is  not  in  a  satisfactory  position.  Consequently 
it  is  with  pleasure  we  learn  that  steps  have  been  taken  to 
secure  some  measure  of  reform.  The  examiners  under 
"The  Law  Agents  (Scotland)  Act,  1873,"  recently  presented 
to  the  Lords  of  Council  and  Session  a  statement  on  the 
subject,  in  which  they  suggest  certain  alterations  on  the 
existing  regulations.  At  present  a  law  agent  is  required  to 
"^ass  three   examinations.      (1)  There   is   the   Apprentices' 
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Entrance  Examination  (including  English  Composition  and 
Writing  to  Dictation ;  Arithmetic,  Simple  and  Compound,  with 
Vulgar  and  Decimal  Fractions ;  and  the  Elements  of  Latin). 

(2)  Next  there  is  the  General  Knowledge  Examination,  which 
embraces  (a)  History  of  England  and  Scotland,  (6)  Geography, 
(c)  Arithmetic,  (d)  Book-keeping,  (e)  Latin,  jEneiA  L  and  7/., 
and  (/)  Logic  {Jevom')  or  Mathematics  {Euclid  /.,  //.,  ///.). 

(3)  Finally,  there  is  the  Examination  in  Law,  embracing 
(a)  The  Law  of  Scotland,  Civil  and  Criminal  (JErskine's 
Institutes,  BelVs  Pinciples,  Humes  Commentaries)]  (h)  Con- 
veyancing; and  (c)  Forms  of  Process,  Civil  and  Criminal. 
The  chief  change  now  proposed  is  the  abolition  of  the 
Apprentices'  Entrance  Examination,  and  the  substitution 
therefor,  at  entrance,  of  the  General  Knowledge  Examina- 
tion— leaving  no  subsequent  examination  in  General  Know- 
ledge. The  object  in  view  is,  of  course,  to  raise  the  standard 
of  examination,  and  every  one  who  has  at  heart  the  true 
interests  of  the  profession  will  welcome  the  proposal.  The 
examiners  say  that  the  great  majority  of  those  who  present 
themselves  for  the  Apprentices*  Entrance  Examination  are 
too  young,  and  are  not  suflBciently  advanced  in  general 
education  to  be  desirable  apprentices.  It  is  accordingly 
suggested  that,  after  the  lapse  of  three  years  from  now,  there 
shall  be  only  one  examination  in  General  Knowledge,  to  be 
passed  before  indenture.  The  subjects  of  examination  would 
be — (1)  English  Composition  and  Writing  from  Dictation; 
(2)  History  of  England  and  Scotland;  (3)  Geography;  (4) 
Arithmetic;  (5)  Latin;  (6)  Logic  (Jevons')  or  Mathematics 
(Euclid  /.,  //.,  ///.);  and  (7)  Book-keeping.  Candidates 
would  have  it  in  their  option  either  to  take  the  whole  of 
these  subjects  at  one  examination,  or  in  two  divisions  at 
successive  examinations — the  first  four  at  the  first  examina- 
tion, and  the  remainder  at  the  second.  The  examiners  state 
with  regard  to  book-keeping,  that,  while  the  subject  is  an 
important  one,  their  experience  has  been  that  the  young  men 
who  come  up  for  examination  are  not  well  versed  in  it  It 
is,  therefore,  proposed  that  examination  in  book-keeping 
should  not  be  made  an  indispensable  preliminary  to  entering 
upon  indenture,  but  that  candidates  should  have  the  option 
of  taking  it  at  a  later  stage,  or  even  along  with  their  exam* 
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inatioii  in  law.  These  changes,  no  doubt,  will  raise  the 
standard  of  general  knowledge  required  from  candidates, 
and  will  secure  both  greater  culture  on  the  part  of  law 
agents,  and  a  better  foundation  for  their  legal  studies.  Two 
minor  proposals  also  are  made  for  the  consideration  of  the 
judges — viz. :  An  improvement  in  detail  in  the  mode  of 
conducting  the  examination  in  Latin,  and  the  commendable 
and  convenient  suggestion  that  the  Higher  Grade  Leaving 
Certificates  shall  be  accepted  in  place  of  passing  in  the 
corresponding  subjects  at  the  Entrance  Examination. 

#     # 
* 

So  far  as  they  go — and  they  go  some  length — ^the  above 
proposals  are  to  be  commended.  It  must  not  be  foi^tten, 
however,  that  many  additional  reforms  have  been  suggested. 
Notably  this  has  been  the  case  in  the  quarter  where,  presum- 
ably, the  present  measure  of  improvement  has  had  its  origin. 
In  April  1890,  the  Council  of  the  Society  of  Solicitors  before 
the  Supreme  Courts  framed  an  exhaustive  report  on  the  posi- 
tion of  legal  education  in  Scotland  as  affecting  the  Solicitors' 
branch  of  the  profession.  All  the  proposals  now  made  were 
in  substance  insisted  on  in  that  report,  and  the  Society  were 
disposed  to  proceed  much  further  on  the  same  lines — rightly 
so,  as  it  seems  to  us.  Very  reasonable,  for  example,  was  their 
recommendation  that  a  Higher  Grade  Leaving  Certificate  in 
any  three  subjects  (of  which  Latin  must  be  one)  should 
exempt  the  holder  from  having  to  undergo  any  part  of  the 
General  Knowledge  Examination.  In  a  report  drawn  up 
last  month,  moreover,  they  suggest  that  a  certificate  (includ- 
ing Latin)  of  the  Senior  Local  Examinations  of  any  of  the 
Scottish  Universities  should  be  accepted  instead  of  the  General 
Knowledge  Examination.  Amongst  the  other  proposals  made 
by  the  S.S.C.  Society  that  have  not  been  given  eflfect  to  in  the 
present  report  to  the  judges  were  (1)  the  institution  of  an 
inUrmediaie  Law  Examination,  to  obviate  the  overcrowding  of 
so  much  study  into  one  examination,  and  the  consequent 
tendency  to  cram ;  (2)  the  constant  changing  of  the  penonful 
of  the  examining  body,  to  prevent  "crystallising,"  by  the 
introduction  from  time  to  time  of  variety  and  wider  experience 
in  different  branches  of  the  law ;  and  (3)  a  publication  of  their 
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accounts  by  the  examiDers,  and  a  modification  of  fees.  There 
is  much  to  be  said  for  each  one  of  these.  They  ought  to 
be  brought  under  the  attention  of  their  lordships  now.  It 
is  not  too  much  to  expect  at  least  that  they  will  one  and 
all  be  carried  into  effect  in  time. 

#     # 

# 

The  Decay  of  Procedure, — It  is  becoming  more  and  more 
diflBcult  to  snatch  a  victory  in  the  Court  of  Session  on  those 
minor  technicalities  of  procedure  which  once  supplied  the 
alert  practitioner  with  the  most  deadly  sort  of  small  arm  in 
the  legal  armoury.  It  is  well,  probably — in  the  interests  of 
what  is  known  as  "  substantial  justice  " — ^that  this  should  be 
so ;  at  the  same  time,  it  is  impossible  to  witness,  without  a 
shade  of  professional  regret,  the  decadence  of  accurate  legal 
scholarship  which  the  disregard  of  these  minutice  implies. 
A  signal  proof  of  the  unpopularity  (with  the  Court)  of 
technical  objections  to  competency,  based  on  the  niceties  of 
procedure,  was  afforded  the  other  day  by  a  decision  of  the 
Second  Division,  refusing  to  put  out  of  court  a  reclaimer  who 
had  failed  to  comply  with  the  provisions  of  section  1 8  of  the 
Judicature  Act  of  1825.  That  is  the  section  which  defines 
the  competent  method  of  reclaiming.  The  reclaimer  is  to  box 
his  printed  note  and  record,  and  "  shall  at  the  same  time  give 
notice  of  his  application  of  review  by  delivery  of  six  copies 
of  the  note  to  the  known  agent  of  the  opposite  party."  The 
section  further  provides  that  it  shall  not  be  competent  to 
reclaim  except  "in  the  mode  thus  directed."  In  the  case 
referred  to  {Allan's  Tricstee  v.  Allans  Trustees),  the  reclaimer 
had,  by  inadvertence  no  doubt,  delivered  no  copies  of  the 
printed  note  and  record  to  the  opposite  agent  at  boxing,  nor 
even  at  the  time  when  the  case  appeared  in  the  Single  Bills, 
and  the  note  had  been  sent  to  the  Soil  in  the  ordinary  course 
before  the  respondent  was  aware  that  the  note  had  been  pre- 
sented. The  respondent  then  had  the  case  enrolled  in  the 
Single  Bills,  and  moved  that  the  note  should  be  dismissed  as 
incompetent  in  respect  of  the  reclaimer's  failure  to  comply 
with  the  statutory  requirements.  The  Court  refused  the 
motion  with  expenses,  holding  that  the  provisions  with  regard 
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to  the  delivery  of  the  printed  copies  were  directory  merely 
and  not  imperative,  and  that  the  respondent  had  not  suffered 
any  prejudice  by  the  respondent's  default  In  Lothian 
(7  S.  525)  the  copies  were  delivered,  not  at  boxing,  but  before 
the  case  appeared  in  the  Single  Bills,  and  this  was  held 
sufficient  compliance  with  the  Act.  A  contrary  result  was 
reached  in  Bell  (8  S.  1007),  in  which — as  in  AllarCs  Trudet 
— the  copies  had  not  been  furnished  when  the  note  appeared 
in  the  Single  Bills ;  and  a  similar  decision  was  pronounced  in 
very  clear  terms  by  Lord  Mackenzie  in  Fraser  (1  D.  886). 
A  more  recent  case,  which  illustrates  the  stringency  with 
which  the  provisions  of  section  18  regarding  printing  hare 
been  enforced  (even  in  recent  years),  is  Muir  (2  R  26). 
In  that  case  the  record  had  been  amended  in  the  Outer 
House,  and  the  amendments  were  written  in  MS.  on  the 
printed  records  boxed  along  with  the  reclaiming  note.  This 
was  held  fatal  to  the  competency  of  the  note,  the  section 
expressly  requiring  the  copies  of  the  record  to  be  "  printed,*' 
But  a  precedent  for  reading  the  section  in  a  less  literal 
fashion  was  found  by  the  Second  Division  in  the  case  of 
Campbell  (6  M'F.  563),  where  it  was  held  that  the  provisions 
of  section  18  regarding  the  delivery  of  printed  copies  of  the 
note  and  record  were  not  imperative,  but  directory,  the  com- 
petency of  Campbell's  reclaiming  note  being  sustained, 
although  the  reclaimer  had  delivered  his  six  printed  copies  to 
the  opposite  agent  only  on  the  morning  of  the  day  when  the 
case  appeared  in  the  Single  Bills.  The  mischief  of  relaxing 
the  strictness  of  such  rules  as  these  is,  that  it  introduces  uncer- 
tainty into  the  methods  of  procedure.  In  no  case,  however, 
will  a  reclaimer  be  safe  in  disregarding  any  of  the  provisions 
of  section  18,  for,  should  the  respondent  be  able  to  show  that 
he  had  suffered  any  prejudice,  even  though  slight,  in  con- 
sequence of  the  respondent's  failure,  it  is  pretty  certain  that 
the  Court  would  use  the  power  which  the  section  undoubtedly 
puts  in  their  hands  to  punish  the  reclaimer  by  dismissing  the 
note  as  incompetent,  in  which  case — if  the  reclaiming  days 
were  out — his  only  chance  would  be  an  application  to  have 
himself  reponed  on  payment  of  expenses,  and  he  would  have 
to  support  such  an  application  by  showing  that  his  defanlt 
"~'^s  due  to  inadvertence  merely. 
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Lord  Selbome, — ^The  Earl  of  Selborne  has  now  reached 
the  zenith  of  his  glory.  No  further  honour  can  await  him. 
The  American  Bar  Association,  at  its  recent  meeting,  awarded 
him  a  gold  medal  for  his  eminent  services  in  the  cause  of 
l^al  reform.  His  name  has,  therefore,  been  much  in 
American  mouths  of  late.  One  transatlantic  magazine  con- 
cludes a  biographical  notice  of  his  lordship  with  the  following 
anecdote : — ^A  predecessor  on  the  woolsack,  Lord  Westbury, 
better  known  for  legal  erudition  and  a  caustic  tongue  than 
for  exaggerated  saintliness,  was  told,  on  the  occasion  of  Lord 
Selbome's  appointment,  that  his  motto  was  Palma  virtvii, 
**  I  suppose,"  he  lisped  out,  "  that  that  means  '  the  palm  to 
Palmer.'  It  is  very  appropriate.  I  have  always  considered 
that  his  character  was  unredeemed  hy  a  single  vice'* 

«     • 

The  Training  of  Jvdges.  —  The  September  number  of 
Blackwood  has  a  notice  of  the  late  Lord  Justice-General 
Inglis,  in  which  a  just  tribute  is  paid,  by  a  thoughtful,  com- 
petent pen,  to  his  outstanding  greatness  as  a  judge.  In  the 
course  of  the  paper,  the  author  incidentally  criticises  the 
existing  fashion  of  training  judges.  Neither  it,  he  says,  "  nor 
the  circumstances  under  which  judicial  business  is  carried  on 
in  Scotland,  are  perhaps  calculated  to  produce  the  highest 
kind  of  judicial  excellence.  It  almost  seems  to  be  in  spite 
rather  than  because  of  such  antecedents  and  surroundings 
that  we  occasionally  see  the  spectacle  of  a  great  judge  .on  the 
Scottish  bench.  .  .  .  What  in  fact,  in  the  majority  of  cases, 
has  been  the  training  of  judges  in  this  country  ?  An  education 
not  so  much  directed  to  the  principles  of  jurisprudence  as  to 
case  law,  the  styles  current  in  conveyancing  and  pleading,  and 
the  habits  and  customs  of  offices ;  a  sudden  immersion  of  the 
early  successful  counsel  in  the  practice  of  advocacy,  in  which 
he  is  expected,  not  as  falsely  suggested  on  the  stage,  to  make 
the  worse  appear  the  better  reason,  yet  to  present  with  all  the 
acuteness  of  his  intellect  one  side  of  the  causes  in  which  he  is 
engaged ;  a  transfer  almost  as  sudden  to  the  service  of  party ; 
and,  finally,  an  elevation  to  the  bench,  often  due  to  party 
services  or  exigencies,  and  not  to  the  answer  to  the  simple 
question  whether  the  person  chosen  is  the  best  qualified  to 
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administer  justice.     And   what  is   the  result  we  desire  to 
obtain  ?     A  mind  free  from  political  or  any  other  bias,  able  to 
see  eveiy  side  of  a  dispute,  yet  fixing,  as  if  by  instinct,  on  the 
right  side ;  quick  but  patient,  never  overlooking  details,  never 
allowing  details  to  hide  principles ;  looking  to  all  that  can  be 
fairly  said  for  every  litigant,  practising  habitual  reticence  in 
speech  and  command  of  temper,  checking  by  a  look  or  a  word 
not   merely  untruth  but  inaccuracy  or  verbosity;  reasoning 
with  mathematical  precision,  and  deciding  with  logical  clear- 
ness and  brevity.      The  transformation  from  an  advocate  to  a 
judge  is,  or  should  be,  almost  as  complete  as  one  of  the  secret 
metamorphoses  of  nature."     No  one  will  be  disposed  to  dis- 
pute  the  truth   of  these   reflections.     At   the   same   time, 
however,  it  ought  not  altogether  to  be  left  out  of  view,  that 
many  of  our  judges  have  the  advantage,  so  far  as  it  goes,  of  a 
preliminary  judicial  training  in  their  capacity  as  Sheriffs  before 
they  ascend  the  bench  of  the  Supreme  Court.     The  amount 
of  judicial  work  is  considerable,  and  most  of  them  occupy  the 
position  for  some  tima 

EvEK  such  slender  qualification  as  this,  however,  cannot  be 
urged  to  the  force  of  the  following  remarks  on  the  same  sub- 
ject : — *'  The  law  of  Scotland  is  still  a  wide  field,  which  has 
absorbed  into  its  native  soil  some  of  the  best  constituents  of 
the  civil  and  canon  law  of  European  as  well  as  English 
jurisprudence.  But  its  practice  has  been  cribbed,  cabined,  and 
confined.  While  its  independence  was  conceded  at  tlie  Union, 
its  jurisdiction  was  gradually  shorn  of  several  of  the  depart- 
ments which  force  lawyers  to  take  a  large  view  of  aflBsdrs.  It 
is  now  seldom  concerned  with  constitutional  questions — 
either  International  or  Maritime  Law  in  the  wider  sense,  or  the 
problems  which  the  Colonies  and  Dependencies  present  for 
judicial  solution  to  the  Supreme  Courts  of  England.  The 
parliamentary  monopoly  of  an  important  class  of  matters 
really  litigious,  and  the  accident  which  has  separated  the 
commercial  from  the  judicial  centre  of  Scotland,  have  brought 
about  other  limitations  sufficiently  obvious.  It  is  scarcely 
possible  for  a  Scottish  judge  to  attain  to  the  same  kind  of 
excellence  as  distinguished  Hardwicke,  Mansfield,  or  Stowell/* 
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Special  articled. 


OUGHT  A  FOREIGN  DEFENDER  TO  BE  COMPELLED 
TO  SIST  A  MANDATORY? 

This  question  is  one  in  the  decision  of  which  the  Courts 
have  recently  shown  a  tendency  to  disregard  a  long  course 
of  precedents,  and  it  appears  to  be  worthy  of  consideration 
whether  they  have  acted  wisely  in  doing  so. 

The  main  reason  for  ordaining  a  foreign  party  to  sist  a 
mandatory  is,  of  course,  that  the  parties  may  litigate  upon  a 
footing  of  equality  as  regards  expenses.  If  the  foreign  party 
is  allowed  to  litigate  without  a  mandatory,  he  is  practically  in 
the  happy  position  of  being  able  to  say  to  his  opponent, 
"  Heads,  I  win ;  tails,  you  lose ;"  for  a  decree  for  expenses 
against  a  foreigner  is  practically  unenforceable. 

The  rule  that  a  foreign  pursuer  must  sist  a  mandatory  is 
to  all  intents  an  absolute  one ;  and  in  the  older  cases,  par- 
ticularly (Pengman,  17  D.  122),  the  Courts  seem  to  have 
gone  upon  the  principle  that  the  rule  in  regard  to  defenders 
was  equally  absolute.  It  is  difficult  to  see  any  difference  in 
principle  between  a  pursuer  and  a  defender  in  this  respect. 
There  can,  of  course,  be  no  suggestion  that  a  pursuer  is,  as  a 
rule,  more  to  blame  than  a  defender  for  a  litigation.  The 
truth  is  probably  the  other  way.  Nor  can  there  be  any 
ground  for  suggesting  that  a  pursuer  who  calls  a  foreign 
defender  into  the  courts  of  this  country  is  to  be  put  to  a  dis- 
advantage upon  that  ground.  There  must  (unless  where  a 
question  of  jurisdiction  is  raised)  be  a  good  ground  of  juris- 
diction against  the  foreign  defender. 

To  impose  a  penalty  or  disadvantage  upon  a  pursuer  who 
invokes  the  jurisdiction  of  our  Courts  against  a  foreigner  is 
to  introduce  a  distinction  between  one  kind  of  jurisdiction 
and  another, — an  idea  wholly  inconsistent  with  principle,  and 
opposed  to  all  considerations  of  expediency. 

The  Courts,  however,  for  whatever  reason,  have  for  a  long 
time  made  a  distinction  in  this  respect  between  pursuers  and 
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defenders.  Beginning  by  holding  that  a  defender  might,  if 
he  showed  some  very  special  groand  for  it,  be  excused  from 
sisting  a  mandatoiy,  they  have  in  later  cases  gone  practically 
the  length  of  holding  that,  as  a  general  ruie,  a  foreign  defender 
is  not  to  be  called  on  to  sist  a  mandatory.  In  a  recent  case 
(unreported),  Hill,  Paysen,  &  Co.  v.  Sotnsson^  the  Lord  Ordinary 
in  the  Outer  House  refused  to  ordain  a  foreign  defender  to 
sist  a  mandatory, — the  only  specialty  alleged  being  an  averment 
that  the  pursuers  had  used  arrestments  on  the  dependence, 
and  thereafter  voluntarily  withdrawn  them  upon  consignation 
of  a  sum  only  slightly  over  the  principal  sum  sued  for.  The 
case  thereafter  proceeded  to  proof  in  the  Outer  House,  and 
the  defender,  having  been  unsuccessful,  reclaimed  The  First 
Division  not  only  approved  of  the  Lord  Ordinary's  original 
refusal  to  ordain  a  mandatory  to  be  sisted,  but  held  that  the 
fact  of  the  pursuers  holding  a  judgment  in  their  favour  was 
not  sufficient  to  entitle  them  to  demand,  as  a  condition  of  the 
appeal  proceeding,  that  a  mandatory — who  might  be  made 
responsible  for  the  expenses  of  the  appeal — should  be  sisted. 
The  pursuers  were  eventually  successful,  and  were  then  left 
with  a  decree  for  the  expenses  of  a  protracted  and  expensive 
litigation,  and  no  means  of  enforcing  it  except  the  very  pro- 
blematical ones  of  seeking  the  assistance  of  the  Courts  of  the 
defender's  residence  or  of  finding  some  funds  or  effects  of  the 
defender  in  this  country. 

The  effect  of  this  decision,  if  it  is  to  be  followed  in  future, 
will  be  to  put  the  Courts  in  a  very  awkward  dilemma. 
Henceforward  a  pursuer  who  founds  jurisdiction  against  a 
foreigner  by  the  use  of  arrestments,  and  thereafter  arrests 
upon  the  dependence  of  the  summons,  will  have  to  keep  in 
view  that  he  must»  if  his  proceedings  are  to  be  profitable, 
arrest  funds  belonging  to  his  debtor  sufficient  in  amount  to 
pay  not  only  his  debt,  but  also  the  whole  expenses  of  a 
litigation  which  may  possibly  be  appealed  to  the  House  of 
Lords  and  may  involve  an  expensive  proof.  Nor  can  he 
safely  consent  to  withdraw  his  arrestments  unless  on  con- 
signation or  caution  to  meet  these  possible  expenses.  On  the 
other  hand,  the  party  whose  funds  have  been  arrested  may 
•^^♦itiou  for  loosing  of  arrestments,  and  can  point  to  a  long 
^  of  prvcedents  entitling  him  to  have  the  arrestments 
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withdrawn  upon  consignation  of  a  sum  very  slightly  exceeding 
the  sum  sued  for. 

The  Court  will,  sooner  or  later,  have  to  choose  between 
two  alternatives,  each  of  which  will  involve  a  setting  aside 
of  recent  precedents.  They  must  either  go  back  upon  their 
refusal  to  ordain  foreign  defenders  to  sist  a  mandatory,  or 
they  must  recognise  that,  where  a  foreign  defender's  effects 
are  arrested,  he  is  not  entitled  to  have  them  loosed  except 
upon  caution  or  consignation  to  meet  all  possible  costs  of  a 
litigation.  If  they  do  not  take  one  or  other  of  these  courses, 
they  will  have  to  recognise,  in  so  many  words,  that  a  pursuer 
who  wishes  to  invoke  jurisdiction  founded  by  arrestment  must 
do  so  with  the  knowledge  that,  if  he  wins,  he  will  have  every 
reason  to  expect  to  have  his  own  expenses  to  pay.  This 
practically  means  the  abolition  of  jurisdiction  founded  upon 
arrestment.  Meanwhile  members  of  the  profession  who  meet 
with  cases  of  this  kind  are  placed  in  a  position  where  they 
can  hardly  act  in  accordance  with  precedents,  for  the  pre- 
cedents are  self-contradictory. 

The  solution  likely  to  be  adopted,  is  to  stipulate,  as  a  con- 
dition of  the  withdrawal  of  arrestments  in  such  a  case,  that 
a  mandatory  shall  be  sisted,  without  raising  the  question 
before  the  Court. 

This  is  the  best  comment  possible  upon  the  soundness  of 
the  Court's  recent  decisions. 

T.  D. 


DIVORCE  IN  FRANCE, 

Pkior  to  the  Eevolution  of  1789,  marriage  was  regarded  by 
the  law  of  France  not  only  as  a  civil  contract,  but  as  a 
sacrament  It  was  a  holy  bond,  indivisible  and  indissoluble 
save  by  death.  Such  was  then,  and  is  still,  the  doctrine  of 
the  Church  of  Eome.  But  the  Eevolution  rudely  divested 
marriage  of  its  sacred  character  before  the  law.  Marriage 
then  became  but  an  ordinary  contract,  where,  in  the  eye  of 
the  law,  religion  had  no  place.  So,  mutual  consent  was  made 
sufficient  to  dissolve  the  bonds  of  matrimony.  Even  such 
consent  was  unnecessary ;  either  spouse  might  obtain  freedom 
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upon  stating  that  further  cohabitation  was  prevented  by 
incompatibility  of  temper.  These  were  drastic  changes  in 
social  legislation,  and  greatly  concerned  the  Catholic  majority 
of  France.  The  alteration  in  the  law  was  too  drastic  and  too 
suddenly  adopted,  and  accordingly,  during  the  Eestoration, 
the  abolition  of  divorce  upon  any  ground  whatever  was  but  a 
natural  sequence.  For  nearly  seventy  years  after  1816, 
divorce  was  obliterated  from  the  Civil  Code. 

After  prolonged  agitation,  the  Law  of  27th  July  1884 
was  passed,  by  which  the  remedy  of  divorce  was  again 
introduced.  This  Law  substantially  re-enacted  the  original 
grounds  of  divorce  with  the  exceptions  of  mutual  consent  and 
incompatibility.  Its  passage  indicated  the  waning  political 
influence  of  the  Catholic  clergy,  and  the  increasing  power  of 
the  Socialist  vote.  One  of  the  arguments  of  a  prominent 
promoter  of  the  Law  in  the  Chamber  of  Deputies  was,  that 
it  would  act  as  an  antidote  to  marriage,  which  this  member 
took  leave  to  regard  as  the  cause  of  prostitution,  abortion,  and 
infanticide ! 

The  grounds  upon  which  an  action  for  divorce  is  lawful 
under  the  Law  of  1884  are — (1)  Infidelity;  (2)  Cruelty; 
and  (3)  Sentence  of  a  criminal  Court,  rendering  the  convicted 
person  infamous  and  entailing  the  loss  of  civil  and  political 
rights,  such  as  penal  servitude  for  life  or  a  term  of  years. 
On  each  of  these  grounds,  the  right  of  action  is  competent  to 
either  spouse.  In  the  equal  right  of  both  spouses  to  this 
remedy,  French  law  is  in  advance  of  English  law,  which 
favours  the  husband  in  the  limited  grounds  upon  which  it 
sanctions  divorce.  In  permitting  cruelty  as  a  ground  of 
divorce,  French  law  again  differs  radically  from  English  and 
Scottish  law,  by  both  of  which  it  is  only  admitted  as  a 
warrant  for  judicial  separation.  Imprisonment  does  not 
operate  in  Scotland,  as  in  France,  as  a  ground  for  divorce,  or 
even  as  justifying  judicial  separation.  It  is  worthy  of  con- 
sideration whether  an  innocent  spouse  should  not  have  some 
means  of  redress  when  deprived  of  a  consort  through  a 
sentence  of  penal  servitude.  Such  a  sentence  generally 
prevents  future  conjugal  felicity.  The  convict,  if  not  in  law, 
is  often  in  fact  regarded  as  dead  by  the  consort  French 
law,  as  we  see,  provides  a  remedy ;  but  it  might  be  asked  why 
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it  does  not,  with  equal  reason,  make  any  provision  for  insanity 
supervening  after  marriage.  The  laws  of  France  and  England 
alike  exclude  desertion  as  a  ground  of  divorce,  so  long 
distinctive  of  Scottish  law. 

The  procedure  by  which  divorce  is  obtained  in  France  is 

very  different  from  the  Scottish  practice.     The  spouse,  anxious 

to  raise  an  action,  must,  first  of  all,  attend  the  court  in  person, 

and  formally  ask  leave  from  the  judge  to  bring  it.     If  through 

illness  the  intending  suitor  is  unable  to  attend  the  court,  the 

judge,  along  with  the  clerk  of  court,  will  obligingly,  as  in 

duty  bound,  visit  the  pursuer  at  his  or  her  residence.     After 

hearing  the  pursuer,  the  judge  grants  an  order  for  the  citation 

of  both  parties  before  him  on  a  subsequent  early  day,  and 

meanwhile,  if  the  wife  be  the  applicant,  the  judge  will  assign 

her  a  separate  residence  at  the  husband's  expense,  when  the 

circumstances  require  it.     On  the  day  appointed,  both  parties 

being  present,  after  listening  to  the  rights  and  wrongs  of  the 

spouses,  the  judge  endeavours  to  effect  their  reconciliation. 

This  is  a  unique  feature  of  French  law,  and  is  an  imperative 

step  prior  to  the  institution  of  many  other  proceedings ;  e.g. 

in  disputes  between  heirs  concerning  heritable  property,  with 

reference  to  which  and  similar  actions  the  parties  must,  in 

the  first  instance,  prefer  their  complaints  to  the  Justices  of 

the  Peace  with  a  view  to  conciliatory  arrangements.     It  is, 

more  often  than  not,  purposeless.    Indeed,  commercial  disputes, 

from  this  consideration,  as  well  as  that  of  promptitude,  are 

saved  from  the  necessity  of  the  preliminary  appeal  to  the 

"  friendly  offices  "  of  the  judge.     The  reconciliation  process  is 

a  relic  of  the  original  Peace  Courts  of  Holland.     In  the 

likely  event  of  the  failure  of  the  judge  to  restore  harmony  in 

this  initiatory  stage  of   the  divorce  proceedings,  or  in  the 

absence  of  the  delinquent  spouse,  the  judge  then  issues  his 

warrant  to  the  applicant,  authorising  the  prosecution  of  an 

action.     It  is   open   to   the  judge,  in   doing   so,   to   make 

provisional  orders  with  regard  to  aliment,  custody  of  children, 

and  possession  of  matrimonial  propeity. 

The  action  of  divorce,  raised  in  virtue  of  the  preceding 
licence,  is  disposed  of  in  the  same  way  as  other  causes  in  the 
French  courts.  At  any  time,  however,  during  the  course  of 
the  action,  the  pursuer  may  restrict  his  or  her  request  to 
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judicial  separation  merely,  instead  of  divorce  a  vinculo  maiti- 
monvL  The  children  of  the  marriage  are  not  received  as 
witnesses.  Their  absolute  exclusion,  although  prompted  by 
the  dedire  of  preventing  the  members  of  the  family  from 
acting  as  partisans,  seems  too  rigorous.  The  want  of  their 
evidence  must  frequently  bar  a  decree  of  divorce,  otherwise 
justly  warranted.  In  our  own  courts  there  is  no  doubt  in 
such  proceedings  a  growing  disposition  on  the  part  of  the 
judges  to  refuse,  or  at  least  to  discount,  the  evidence  of 
children  of  tender  years.  This  is  wise  and  salutary.  Bat 
the  French  law,  rejecting  every  descendant,  whether  of 
full  age  or  no,  seems  to  go  too  far  in  the  exclusion  of 
testimony. 

On  the  right  to  divorce  being  established  by  proof,  the 
Courts  do  not  immediately  grant  decree.  They  must  allow  a 
delay  not  exceeding  six  months  to  elapse.  This  the  law 
intends  as  the  last  opportunity  for  the  reconciliation  of  the 
spouses.  After  the  expiry  of  the  given  delay  without  the 
desired  result,  decree  of  divorce  will  then  be  pronounced. 
The  decree  is  publicly  notified  in  the  judicial  gazettes,  and 
the  requisite  entry  is  made  by  the  Eegistrar  of  Marriages  in 
his  official  books.  The  press  is  prohibited,  under  a  penaltj 
of  from  £4  to  £80,  from  publishing  reports  of  divorce  pro- 
ceedings ;  while  the  tribunals  are  empowered  to  dispose  of  the 
cases  with  closed  doors. 

The  innocent  spouse  retains  all  benefits  accruing  by  mar- 
riage contract  or  otherwise,  while  the  offending  spouse  forfeits 
all  his  or  her  rights  in  favour  of  the  other.  There  is  the 
singular  provision,  unknown  in  this  country,  that  the  guilty 
spouse  may  be  ordered  to  maintain  the  innocent  spouse,  if 
without  other  means  of  support,  after  the  divorce  is  granted, 
in  an  alimony  not  exceeding  a  third  of  the  income  of  the 
spouse  in  default 

The  marriage  of  the  guilty  spouse  with  a  paramour,  after 
divorce  is  pronounced,  is  illegal  In  certain  cases,  infidelitr 
is  dealt  with  as  an  indictable  offence  under  the  Penal  Code. 
The  marriage  of  such  parties  is  also  thought  to  be  contraiy  to 
Scottish  law,  at  least  when  the  name  of  the  paramour  appears 
in  the  recorded  judgment  of  the  Court.  The  name  of  the 
-vomplice  is,  however,  now  rarely  so  inserted ;  but  in  thus 
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accommodating  partners  in  guilt,  it  is   questionable  whether 
the  practice  is  conducive  to  the  best  ends  of  public  policy. 

Some  interesting  statistics  in  reference  to  the  working  of 
the  Divorce  Law  are,  in  a  recent  number  of  the  Juridical 
Review,  given  by  Mons.  Jules  Challamel,  a  French  lawyer. 
From  the  official  returns,  as  completed  to  31st  December 
1887,  it  appeared  that  14,582  divorces  had  been  obtained  in 
the  three  and  a  half  years  since  the  promulgation  of  the  Law. 
In  1887  the  number  was  5797.  Mons.  Challamel  antici- 
pated that  the  Government  returns  for  the  subsequent  years, 
1888-90,  would  show  gradual  increase.  The  urban  centres, 
especially  Paris,  contributed  by  far  the  greater  proportion  of 
cases.  The  artisan  and  labouring  classes  represented  53  per 
cent,  of  the  various  grades  of  the  population  classified  in  the 
official  returns.  The  instances  in  which  the  wife  was  pursuer 
far  outnumbered  those  in  which  the  husband  stood  pursuer. 
Again,  of  the  very  large  number  of  decrees  granted  in  1887, 
it  is  rather  a  remarkable  fact  that  two-thirds  were  obtained 
free  of  expense  to  the  litigants  through  the  Public  Offices  of 
Legal  Assistance.  It  is  commonly  observed  in  connection 
with  our  own  courts  that  causes,  particularly  consistorial, 
in  which  one  or  other  of  the  contending  litigants  is  on  the 
Poor's  Roll,  are  yearly  increasing.  Happily  their  number 
has  not  as  yet  interfered  with  the  proper  conduct  of  other 
judicial  business,  as  it  seriously  seems  to  do  in  the  Parisian 
tribunals. 

Mons.  E.  Glasson,  one  of  the  law  professors  in  the  Uni- 
versity of  Paris,  and  an  eminent  author,  makes  some  eloquent 
observations  upon  the  subject  of  divorce,  which  are  well 
worthy  of  citation.  In  one  of  his  works.  The  Mevients  of 
French  Law,  published  in  1884,  shortly  before  the  passing  of 
the  Divorce  Statute,  he  writes : — "  The  Civil  Code  regulates 
marriage  as  it  ought  to  be,  and  rightly  considers  the  family 
and  property  as  the  two  foundations  of  the  social  fabric. 
The  law  which  approves  of  monogamy,  with  no  other  sanction 
than  death  for  its  dissolution,  is  alone  in  consonance  with 
morality.  .  .  .  Divorce  is  detrimental  to  good  morals.  It 
disintegrates  the  family.  The  highest  interests  of  womankind, 
of  good  living,  and  of  society  itself,  demand  imp^rieiLseinent 
the  prohibition  of  divorce." 
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In  its  wisdom,  the  French  Legislature  has  thought  differ- 
ently. But  there  are  not  wanting  many  in  France  who 
advocate  the  repeal  of  the  Divorce  Act,  finding  one  of  their 
strongest  arguments  in  its  practical  results.  It  may  well  be 
that  divorce,  too  easily  obtainable,  is  pernicious  to  the  well- 
being  of  France ;  and  if  further  experience  should  so  prove, 
the  present  law  will  doubtless  receive  the  reconsideration  of 
the  Legislative  Chambers.  G.  W.  W. 


INGLIS  AT  MADELEINE  SMITHS  TRIAL 

By  One  who  was  Present. 

For  more  than  the  third  part  of  a  century  I  have  been 
engaged  in  the  practice  of  the  legal  profession,  and  one  of 
my  earliest  recollections  of  a  court  of  justice,  with  which  in 
after  years  I  was  to  be  so  familiar,  is  my  being  present  on 
the  day  on  which  Dean  of  Faculty  Inglis  addressed  the  jury 
for  the  defence  in  the  Madeleine  Smith  trial.  At  that  time 
I  was  a  young  beginner  in  a  Dundee  office,  and  like 
everybody  else  in  Scotland,  whether  connected  with  the  law 
or  not,  I  followed  the  progress  of  that  remarkable  trial  with 
absorbing  interest  There  were  no  evening  papers  in  those 
days ;  but  the  morning  issues  were  eagerly  devoured,  and 
passed  from  one  hand  to  another — ^for  papers  and  pennies 
were  not  so  plentiful  then  as  they  have  since  become.  For 
myself  the  trial  had  a  peculiar  personal  interest,  for  I  knew 
L'Angelier,  the  supposed  victim,  well,  and  had  often  rowed 
with  him  in  the  same  boat  upon  the  Tay  before  he  went  to 
Glasgow.  Peace  to  his  ashes !  but  he  is  now  so  long  dead, 
that  there  is  no  harm  in  my  remarking  that  the  opinion  1 
formed  of  his  character  from  our  personal  intercourse  was  not 
a  high  one. 

WeU,  I  was  burning  with  anxiety  to  hear  a  part  of  the 
trial,  and,  most  of  all,  to  listen  to  the  speech  of  the  Dean  of 
Faculty  for  the  defence.  In  these  days  young  practitioners 
looked  upon  Inglis  as  a  sort  of  demi-god  at  the  bar,  and 
nobody  doubted  but  that  his  speech  for  the  defence  would 
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be  a  masterly  and  eloquent  oration.  Fortunately,  I  had  a 
friend  in  Edinburgh  who  happened  to  have  special  influence 
in  securing  admission  to  the  court.  I  was  delighted  to 
learn  from  him  that  I  might  come  over  on  the  day  the 
Dean  was  to  speak,  and  count  upon  securing  admission  to 
the  court  Of  course  I  took  him  at  his  word,  and  came ; 
and  an  excellent  place  indeed  I  secured  in  the  centre  of  the 
front  gallery,  just  behind  the  clock,  and  facing  the  bench. 
The  court  was  crowded,  and  every  one  was  full  of  suppressed 
excitement,  which  increased  and  broke  out  in  a  murmur  when 
the  prisoner  took  her  place  in  the  dock,  a  female  warder 
beside  her,  and  a  policeman  on  either  side.  Madeleine 
seemed  the  most  composed  person  in  the  whole  court.  It 
was  said  at  the  time  that  when  led  across  the  Parliament 
Hall  on  her  way  to  the  court,  she  exclaimed,  glancing  round 
the  broad  expanse  of  well-laid  flooring — "  Oh,  what  a  lovely 
place  for  a  dance  ! " 

In  his  tribute  to  the  late  Lord  President  the  other  day,  the 
Lord  Justice-Clerk  remarked  upon  his  constant  attention  to 
detail,  which,  as  the  Justice  -  Clerk,  with  characteristic 
frankness,  admitted,  is  not  always  an  attribute  of  men  of 
high  parts.  This  study  of  detail  was  obvious  even  to  a 
novice  like  myself  on  that  first  and  only  occasion  on  which 
I  heard  Inglis  at  the  bar.  Everything  was  studied  with 
scrupulous  care  to  produce  the  greatest  possible  effect  upon 
the  minds  of  the  jury.  The  prosecuting  counsel,  Solicitor- 
General  Maitland  and  Mr.  Donald  M'Kenzie,  appeared 
(Lord  Advocate  MoncreifiT  had  left  the  night  before  on  the 
conclusion  of  his  speech  to  attend  to  his  parliamentary 
duties) ;  the  junior  counsel  for  the  prisoner,  Mr.  Young  and 
Mr.  Moncreiff,  were  in  their  seats.  The  judges  (Justice- 
Clerk  Hope,  and  Lords  Ivory  and  Handyside)  took  their 
places  on  the  bench;  but  still  the  Dean  was  not  there. 
There  was  a  moment  or  two  of  still  suspense,  and  then  at 
last,  when  all  attention  was  ready  to  be  rivetted  upon  him, 
he  sailed  majestically  into  the  court,  carrying  in  his  hands 
a  bundle  of  folio  sheets,  which  he  laid  upon  the  table  in  front 
of  him.  There  is  a  constant  oral  tradition  that  after  the 
jury  returned  the  verdict  of  "  Not  proven,"  Madeleine  Smith 
stretched  out  her  hand  to  shake  that  of  her  counsel,  but  the 
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Dean,  ignoring  her  movement,  kept  his  hand  by  his  side  and 
walked  coldly  past,  and  from  this  it  has  been  aigned 
that,  though  his  eloquence  secured  her  acquittal,  he  himself 
believed  her  guilty.  I  was  not  present  on  the  following  day 
when  the  trial  concluded,  and  therefore  I  cannot  speak  from 
personal  observation  as  to  what  then  took  placa  But  this  1 
can  affirm,  for  I  saw  it,  that  before  he  began  his  address  to  the 
jury  on  her  behalf,  Inglis  shook  hands  with  his  client,  the 
prisoner.  This,  of  course,  is  not  inconsistent  with  the  other 
story :  when  the  trial  was  over,  his  duty  was  discharged ; 
whilst  the  trial  was  proceeding,  duty  required  him  to  attend 
to  every  detail  that  might  produce  a  favourable  impression ; 
and  one  of  these  details  might  be  to  shake  the  hand  of  his 
client,  albeit  he  believed  the  hand  to  be  that  of  a 
murderess. 

Before  addressing  a  jury,  it  is  the  invariable  practice  for 
counsel  to  turn  to  the  Bench  and  say,  "  May  it  please  your 
lordship."  Inglis  did  not  do  so  on  this  occasion.  I  have 
heard  it  said  that  he  was  not  too  friendly  with  Lord 
Justice-Clerk  Hope ;  but  I  do  not  credit  it,  that  the  usual 
words  of  courtesy  were  omitted  owing  to  any  want  of  respect 
for  the  presiding  judge.  I  believe  that  Inglis  thought  that 
in  the  peculiar  circumstances  the  highest  effect  would  be 
produced  by  his  allowing  no  movement  or  utterance  to  come 
between  himself  and  the  jury  from  the  moment  he  took 
his  place  at  the  table  to  address  them.  Be  that  as  it 
may,  the  first  words  which  he  uttered  were :  —  "  Gentle- 
men of  the  jury,  the  charge  against  the  prisoner  is 
murder,  and  the  punishment  of  murder  is  death ;  and  that 
simple  statement  is  sufficient  to  suggest  to  us  the  awfxd 
solemnity  of  the  occasion  which  brings  you  and  me  face 
to  face." 

It  is  usual  in  the  Justiciary  Court-room  for  the  counsel 
who  sits  on  the  far  side  of  the  table  from  the  jury  to  come 
round  the  table  to  the  side  next  the  jury  when  his  turn 
comes  to  address  them.  But  Inglis  did  not  do  so  on  this 
occasion,  whatever  his  usual  habit  may  have  been.  He 
spoke  from  the  far  side  with  the  table  in  front  of  him,  and 
between  him  and  the  jury. 

I  mentioned  the  bundle  of  notes  which  the  Dean  brought 
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with  him  into  the  court.  These  notes  were  written  on 
sheets  of  folio  paper,  and  were  very  voluminous.  From  my 
place  in  the  gallery  above,  I  could  see  them  clearly,  and  I 
noticed  that  they  were  all  written  in  large  or,  rather, 
enormous  characters.  I  could  compare  their  appearance  to 
nothing  so  much  as  to  that  of  sheets  of  paper  over  which  a 
pigeon  dipped  in  ink  had  been  sprawling.  These  large 
characters  were,  no  doubt,  designed  to  enable  the  Dean  to 
read  his  notes  with  facility  without  stopping,  and  as  he  passed 
from  passage  to  passage  of  his  oration,  he  deftly  laid  sheet 
after  sheet  to  the  side. 

The  speech  lasted  four  hours,  and  it  produced  a  most 
powerful  impression  upon  all  present  in  the  court  Con- 
temporary opinion  unanimously  ascribed  to  it  the  prisoner's 
acquittal,  and  the  student  of  the  trial  will  not  be  disposed  to 
quarrel  with  that  judgment,  for  on  paper  the  case  seems 
proved  as  clearly  as  any  case  of  murder  by  poisoning  well 
could  be.  The  reports  of  the  trial  speak  for  the  matter  of 
the  Dean's  address,  but  of  the  manner  of  the  speaker 
throughout  my  recollection  does  not  enable  me  to  specify 
details  further  than  that  the  impression  thereby  produced 
upon  the  imagination  was  very  great,  and  that  the  delivery 
was  deliberate,  solemn,  and  weighty  rather  than  vividly 
impassioned. 

Shortly  after  the  Dean  had  concluded  his  address,  the 
Justice-Clerk  began  the  summing  up,  which  occupied  the 
remainder  of  the  day  and  a  part  of  the  next.  I  must  have 
heard  the  first  portion  of  it,  but  it  has  left  no  distinct 
impression  on  my  mind.  What  remains,  and  always  will 
remain,  graven  in  my  memory  is  the  picture  of  the  great 
centre  figure  of  the  trial,  who  was  not  Madeleine  Smith,  but 
Dean  of  Faculty  Inglis. 
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[The  following  simulated  case,  in  which  the  above  question 
is  ably  discussed,  was  the  prize  essay  in  the  Scots  Law  Class 
in  Edinburgh  University  for  last  session.  The  author  is 
Mr.  Evan  J.  Cuthbertson.] 

B.  D.  MuDDLETON  and  Anothkb  (John  Smith's  Tniatees),  Nominal  Jggjieji,— 

A.  Wigg— Bland. 
Thomas  Jokes,  CUumant  {Redainur),—B.  Glib— Eeene. 
J06IAH  HiGGixs,  Claimant  and  Real  Baiier  {Bupondent). — SoL  Gen.  Gowne 

— Sharpe. 

Testament — Legacy — Vesting  subject  to  defeasance — Past- 
jxmement  of  'period  of  payment  —  Destination  to  person 
named  and  his  heirs^  executors,  or  assignees  whomsoever— Con- 
ditional  instittUion, — ^In  a  trust  disposition  and  settlement, 
truster  directed  his  trustees  to  hold  his  whole  estate  for  the 
purposes  of  the  trust  A  liferent  of  the  residue  was  pro- 
vided for  his  sister;  and  he  directed  his  trustees,  on  the 
expiration  of  the  liferent,  to  make  payment  of  the  residue  to 
his  sister^s  issue,  whom  failing,  then  to  A.,  "his  heirs, 
executors,  or  assignees  whomsoever.'*  A.  survived  the 
testator,  but  predeceased  the  liferentrix,  having  left  a  will : 
the  liferentrix  afterwards  died  without  issue. 

In  a  competition  between  the  executor  and  the  residuary 
legatee  of  A. — Held,  that  the  bequest  of  the  residue  under  the 
truster's  settlement  vested  in  A,  a  morte  testatoris,  and  was 
carried  by  his  will  to  his  residuary  legatee ;  and  that  the 
words,  "  his  heirs,  executors,  or  assignees  whomsoever,"  were 
introduced  to  prevent  a  lapse  of  the  bequest  in  the  event  of 
A  predeceasing  the  testator. 

John  Smith,  of  Comely,  Bimam,  left  a  trust  disiM>sition 
and  settlement,  dated  12th  February  1869,  whereby  he 
conveyed  to  the  trustees  therein  named— of  whom  Bichard 
David  Muddleton,  Writer  to  the  Signet,  Edinburgh,  and 
Alexander  Woodhead,  chartered  accountant,  Glasgow,  the 
Nominal  Eaisers,  are  now  the  sole  survivors — his  whole 
means  and  estate,  heritable  and  moveabla 

After  providing  various  annuities  and  legacies,  John 
Smith  directed  his  trustees  to  dispose  of  the  residue  thus : — 

''And  lastly,  with  regard  to  the  residue  of  my  said 
estate  and  effects,  heritable  and  moveable,  real  and  personal, 
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above  conveyed,  I  hereby  direct  and  appoint  my  said  trustees 
to  make  payment  to  my  only  sister,  Miss  Mary  Anne 
Smith,  at  present  residing  at  No.  26  Buckingham  Terrace, 
Edinburgh,  of  the  rents,  interest,  dividends,  and  annual 
profits  of  the  same,  during  her  life,  and  exclusive  always  of 
the  jus  mariti  and  right  of  administration  of  any  husband 
whom  the  said  Mary  Anne  Smith  may  marry ;  and,  after  her 
death,  my  said  trustees  are  hereby  directed  to  make  payment 
of  the  said  residue  to  the  lawful  child  or  children  of  the  said 
Mary  Anne  Smith,  equally  among  them,  share  and  share 
alike,  and  to  the  issue  of  such  of  them  as  may  have  pre- 
deceased leaving  issue, — such  issue  succeeding  to  the  share 
which  would  have  belonged  to  their  parents  if  in  life.  And, 
in  the  event  of  my  said  sister  dyiug  unmarried,  or  without 
leaving  issue,  then  my  said  trustees  shall  make  payment  of  the 
said  residue  to  my  lifelong  friend,  William  Higgins,  ship- 
builder, Glasgow,  and  to  his  heirs,  executors,  or  assignees 
whomsoever." 

John  Smith,  the  testator,  died  in  1877.  He  was  survived 
by  his  sister,  the  said  Mary  Anne  Smith,  the  liferentrix,  who 
was  then  unniarried,  and  by  the  said  William  Higgins. 

William  Higgins  died  in  1888,  predeceasing  the  liferentrix. 
He  was  survived  by  one  son,  Josiah  Higgins,  and  he  left  a 
testament,  by  which,  after  bequeathing  sundry  legacies,  he 
provided  that  whatever  residue  there  might  be  of  his  means 
and  estate,  the  same  should  be  paid  over  at  his  death  to  his 
nephew,  Thomas  Jones,  wood  merchant,  Leith. 

On  1st  December  1889,  Mary  Anne  Smith,  the  liferentrix, 
died  unmarried,  having  up  to  that  date  received  the  interest 
of  the  residue. 

After  her  death,  a  question  arose  as  to  whom  the  residue 
under  the  settlement  of  John  Smith,  now  freed  from  the 
liferent  of  Mary  Anne  Smith,  belonged;  and  a  multiple- 
poinding  was  raised  in  name  of  John  Smith's  trustees,  the 
real  raiser  being  Josiah  Higgins. 

Josiah  Higgins  claimed  the  residue  (which  was  entirely 
moveable)  liferented  by  the  deceased  Mary  Anne  Smith,  as 
substitute  called  in  the  destination  to  "  William  Higgins,  his 
heirs,  executors,  or  assignees  whomsoever,"  contained  in  the 
trust   disposition   and   settlement  of  John    Smith,  on   the 
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ground  that,  being  his  only  son,  he  was  heir  in  mobilibm  of 
his  father,  William  Higgins. 

Argued  for  him: — That  the  legacy  of  the  residue  to 
William  Higgins  was  conditional  upon  the  death  of  Mary 
Anne  Smith,  the  liferentrix,  without  leaving  children  or  their 
issue  then  alive;  that  the  destination  being  to  William 
Higgins,  his  heirs,  executors,  or  assignees  whomsoever,  and 
William  Higgins  having  predeceased  the  liferentrix,  and  so 
died  pendefUe  conditione,  the  legacy  never  vested  in  him,  and 
that  Josiah  Higgins,  his  only  son  and  heir,  was  entitled  to  it 
as  substituted  in  the  destination  to  his  father ;  that  the 
testator's  intention  must  be  gathered  from  the  deed  itself; 
and  that  the  words,  "  his  heirs,  executors,  or  assignees  whom- 
soever,'' imported  a  destination  over,  and  consequently  barred 
vesting  in  William  Higgins, — even  vesting  subject  to  defeas- 
ance in  the  event  of  the  liferentrix  leaving  issue ;  that  the 
word  "  assignees  "  conferred  on  William  Higgins  no  authority 
to  assign  until  the  residue  vested  in  him ;  that  it  did  not 
vest,  and  that  therefore,  as  "  heirs "  and  "  executors "  take 
before  "assignees,"  Josiah  Higgins,  his  heir,  must  be  pre- 
ferred/ 

Thomas  Jones  claimed  the  residue  as  residuary  legatee 
under  the  testament  of  his  uncle,  William  Higgins.  He 
argued — That  the  legacy  of  the  residue  on  the  death  of  John 
Smith,  the  testator,  vested  in  William  Higgins  subject  to 
defeasance  in  the  event  of  any  child  or  children  of  the  life- 
rentrix, or  their  issue  surviving  her ;  that  William  Higgins 
had  in  that  case  the  right  either  to  assign  his  interest  or 
otherwise  to  dispose  of  it,  and  that  it  was  carried  by  his 

1  Authorities  for  heir :— Burden  v.  Smith,  1738,  Cr.  k  Stewart,  p.  2U ; 
3  Ersk.  9,  9.  £tope  v.  Cfraham,  Feb.  17,  1807,  F.C.;  vide  also  M.  App.  wof, 
Legacy  Ko.  8.  BecUon,  June  7,  1821 ;  3  Ersk.  5,  2.  Olelland,  Jime  15, 
1889,  1  D.  1031.  Pravan,  Jan.  14,  1840,  ante  vol.  ii.  p.  298.  Downie  v. 
Buchanan,  Feb.  12,  1830,  8  L.  616.  Wright  y.  OgUvU,  July  9, 1840,  2  D. 
1357.  Bell  V.  Cheape,  May  21,  1845,  7  D.  614.  Bo88  v.  King,  June  22, 1847, 
9  D.  1327.  Young  v.  Bobertson,  Feb.  14,  1862,  4  Macqueen  314  ;  84  Soot  Jnr. 
270 ;  2  Pat  1108.  Laing  v.  Barclay,  July  20, 1865,  3  Macph.  1148  ;  88  Scot 
Jur.  95.  M'Laren,  eU,  {Bryan's  Trs.),  v.  Clark,  etc.,  Nov.  26, 1880,  8  B. 
142.  Boyd  V.  Denny's  Trt.,  Dec.  15,  1881,  9  R,  299.  ffaldane'a  Ttl  t. 
Murphy,  and  cases  there  cited,  Dec.  15,  1881,  9  R.  295,  p.  Lord  Prts.  IngUs' 
opinion  corrected  in  SteeTa  Trs.  v.  Steel,  Dec  12,  1888,  16  R.  204  ftt809. 
Hay's  Trs,  v.  Hay,  June  19,  1890,  17  E,  961. 
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testament;  that  the  fact  that  the  gift  was  made  indirectly 
through  a  trust  was  immaterial  in  a  question  of  vesting,  as 
also  the  fact  that  the  period  of  payment  was  postponed ;  that 
the  interposition  of  a  liferent,  and  even  of  a  contingency  such 
as  in  the  present  case,  was  also  immaterial;  that  William 
Higgins  was  the  prcedilecta  jpersona  of  the  testator ;  and  that 
the  words  of  the  destination  should  not  be  read  in  a  sense 
prejudicial  to  the  interests  of  William  Higgins,  if  any  other 
meaning  can  reasonably  be  put  upon  them ;  that  the  addition  of 
the  words  "  heirs,  executors,  or  assignees  whomsoever  "  did  not 
imply  a  destination  over ;  or,  if  it  did,  then  that  assignees 
were  substituted  as  well  as  heirs  and  executors,  and  excluded 
them,  as  in  all  other  cases ;  or,  that  the  addition  of  the  word 
"  assignees  "  implied  the  grant  of  a  power  of  nomination  to 
William  Higgins,  and  that  that  power  was  exercised  by  him 
in  his  testament  when  he  made  Thomas  Jones  his  residuary 
legatee,  practically  bequeathing  to  him  his  whole  property ; 
that  Bell  v.  Cheape  is  no  longer  sound  law/ 

The  Lord .  Ordinary  pronounced  the  following  interlocutor : 
— "Eepels  the  claim  of  Thomas  Jones,  sustains  the  claim 
of  Josiah  Higgins,  and  ranks  and  prefers  the  said  Josiah 
Higgins  upon  the  whole  fund  in  medio  in  terms  of  his  claim. 
Finds  no  expenses  due  to  either  party,  etc." 

OPINION. 

John  Smith,  by  his  trust  disposition  and  settlement,  conveyed  his 
whole  estate  to  trustees.     He  directed  them,  inter  alia,  to  hold  the 

*  Authorities  for  residuary  legatee :— fTo/Zace  v.  Wallace,  Jan.  28,  1807,  M. 
App.  voce  Clause  No.  6.  LawBon  v.  Stewart,  June  20,  1827,  2  W.  &  S.  625. 
Leitch  V.  Leiteh*8  Trs,,  Feb.  17, 1829,  2  W.  &  S.  366.  Smith  v.  Lauder,  May 
30,  1834.  MarcJibanks  v.  Brockie,  Feb.  18,  1836,  14  S.  621.  Maxwell  r. 
Wylie,  May  25,  1837,  15  S.  1005  ;  9  Scot.  Jur.  460.  Clark's  Exn.  v.  Pater- 
turn,  Dec.  5,  1851,  14  D.  141.  Cochrane  v.  Cochrane*s  Ears.,  Nov.  23,  1854, 
17  D.  103.  Donald9on*9  Tre,  y.  MacdottgaU,  22  D.  1535.  I^immo  y.  Mur- 
ray's Trs.,  Junes,  1864,  2  M.  1144;  36  Scot.  Jur.  571.  Carietonv.  Thorn- 
eon,  Feb.  11,  1865,  3  M.  514 ;  aff.  July  30,  1867  ;  5  M.  H.  L.  151 ;  39  Scot. 
Jur.  640 ;  L.  R.  1  So.  App.  232.  SnelVs  Trs.  v.  Morrison,  Nov.  4,  1876,  4  R. 
709.  OUbert's  Trs,  v.  Taylor,  July  12,  1878,  6  R.  49 ;  5  R.  H.  L.  217.  Hal- 
dane*s  Trs.  ▼.  Murphy,  and  cases  there  cited,  9  R.  269.  M* Alpine,  etc., 
March  20,  1883,  10  R.  837.  Waters*  Trs.  v.  Waters,  Dec.  6,  1884,  12  R.  263. 
SteeTs  Trs.  v.  Steel,  Dec  12,  1888,  16  R.  204.  Gregory's  Trs.  v.  Alison, 
May  8,  1889,  16  R.  H.  L.  10.  Earl  qf  Dalhousie*s  Trs.  y.  Young,  May  24, 
1889,  16  R.  681.    Hay's  Trs.  y.  Hay,  June  19, 1890,  17  R.  961. 
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residue  in  lifereDt  for  behoof  of  his  sister,  Mary  Anne  Smith,  and 
for  her  lawful  children  and  their  issue  in  fee.  He  farther  directed 
that,  were  his  sister  to  die  unmarried  or  survived  neither  by  lawful 
children  nor  by  their  issue,  his  trustees  should  in  that  event  pay 
over  the  said  residue  to  his  lifelong  friend,  William  Higgms, 
shipbuilder,  Glasgow,  his  heirs,  executors,  or  assignees  whomsoever. 

William  Higgins  outlived  the  testator,  but  predeceased  the 
liferentrix,  leaving  one  son.  Shortly  before  his  death  he  execnted 
a  will,  in  which  he  in  substance  conveyed  his  whole  property  in  his 
possession,  or  to  which  he  might  have  right  at  the  time  of  his  death, 
to  his  nephew,  Thomas  Jones.  The  liferentrix  has  since  died 
unmarried ;  and  Josiah  Higgins,  the  only  son  of  William  Higgins, 
claims  the  residue  of  John  Smith's  estate,  set  free  by  the  death  of 
the  liferentrix,  on  the  footing  that,  as  his  father  predeceased  the 
liferentrix,  he  was  not  in  a  position  to  deal  with  the  residue  by  his 
wiU.  He  has,  accordingly,  requested  the  trustees  to  convey  tiie 
residue  to  him,  in  virtue  of  the  direction  in  the  trust  disposition  and 
settlement  of  John  Smith.  In  short,  he  claims  as  substitute  to  his 
father. 

Thomas  Jones,  on  the  other  hand,  claims  that  the  residue  of  John 
Smith's  estate  was  carried  by  the  will  of  his  uncle,  William 
Higgins.  That  will  was  in  his  favour,  and  he  also  has  demanded 
from  the  trustees  payment  of  the  residue. 

Thomas  Jones,  the  nephew,  has,  in  substance,  put  forward  alter- 
native pleas.  His  first  is,  that  the  residue  under  John  Smith's 
settlement  ve^ed  in  his  uncle,  William  Higgins,  as  soon  as  John 
Smith  died,  subject  to  defeasance  only  in  the  event  of  the  liferentrix 
leaving  a  child  or  children,  or  their  issue.  William  Higgins  was 
consequently  in  a  position  to  assign  inter  vivos,  or  mortis  causa, 
although  the  liferentrix  was  still  alive,  and  might  possibly  many 
and  have  issue.  He  did  not  exercise  this  right  during  his  lifetime, 
and  it  must  therefore  be  held — it  is  contended — to  have  been 
transmitted  at  his  death  by  his  ^viU,  which,  as  already  explained,  is 
in  favour  of  the  nephew. 

On  the  assumption  that  the  residue  vested  in  William  Higgins 
on  the  death  of  the  testator,  there  is,  I  think,  no  doubt  that  it  would 
be  carried  by  his  will ;  but  I  consider  it  unnecessary  to  enter  at 
any  length  into  this,  for,  in  the  first  place,  it  is  not  disputed  by  the 
other  claimant ;  and,  in  the  second  place,  I  am  unable  to  grant  the 
assumption  that  the  residue  ever  vested  in  William  Higgins.  In 
this  view  of  the  matter,  then,  the  point  is  immaterial. 

The  general  presumption  in  regard  to  the  vesting  of  legacies  is, 
that  the  right  of  fee  vests  a  morte  testataris — ^that  is  to  say,  on  the 
death  of  the  testator.  Yet  I  take  it  to  be  sound  law,  settled  by  a 
long  course  of  decisions,  that  such  presumption  is  at  best  but  a 
presumptio  Juris,  liable  to  be  elided  by  other  circumstances  that 
singly  or  conjointly  are  opposed  to  it.  Such  a  circumstance,  it  has 
been  held,  is  the  insertion  in  a  settlement  of  a  destination  over,  in 
conjunction  with  a  postponement  of  the  period  of  conveyance.    And 
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plainly  so.  The  purpose  of  a  destination  over  is  to  provide,  in 
proper  technical  language,  a  means  whereby,  without  verbosity,  a 
testator  can,  in  the  exact  order  he  pleases,  prefer  a  series  of  persons 
to  be  the  objects  of  his  bounty ;  and  the  period  when  this  preference 
is  to  operate  may  very  properly  be  indicated  by  him,  by  means  of 
the  machinery  of  a  trust,  and  a  direction  to  the  trustees  to  convey 
the  gift  at  a  date  named,  or  on  the  occurrence  of  a  certain  event. 
If  one  or  more  of  the  persons  so  favoured  die  before  the  date  or 
period  fixed  by  the  testator  for  conveyance,  then  they  can  acquire 
no  right  in  virtue  of  the  settlement,  and  can  in  no  way  influence  the 
destination  of  the  gift.  They,  as  it  were,  drop  out  of  t^e  series,  and 
those  named  next  in  order,  and  surviving,  come  in  their  stead. 
In  the  words  of  Lord  President  Inglis  in  Bryson^s  Trustees^ — 
"When  nothing  is  expressed  in  favour  of  a  beneficiary,  except  a 
direction  to  trustees  to  convey  to  him  on  the  occurrence  of  a  certain 
event,  and  not  sooner,  and,  failing  him,  to  certain  other  persons  as 
substitutes  or  conditional  institutes  to  him,  then,  if  he  does  not 
survive  the  period,  he  takes  no  right  under  the  settlement." 

Kow,  I  &id  in  John  Smith's  settlement  such  a  destination,  and 
such  a  postponement  of  the  period  of  conveyance  as  I  have  referred 
to ;  an4  looking  to  the  whole  circumstances  of  the  case,  I  see  no 
reason  for  di£fering  from  the  view  laid  down  by  Lord  President 
Inglis  in  his  judgment  in  Bryson's  Trustees^  from  which  I  have  just 
quoted. 

I  have  said  that  the  fact  of  there  being  a  conveyance  to  trustees, 
and  not  a  direct  gift  to  the  beneficiaries,  supports  the  presumption, 
raised  by  other  circumstances,  that  vesting  is  postponed  till  the 
death  of  the  liferentrix.  For  the  nephew,  it  has  been  veiy  forcibly 
urged,  and  authorities  have  been  quoted  to  show,  that  the  form  of 
the  gift  of  the  residue  is  immaterial,  and  goes  no  length  towards 
ascertaining  the  period  of  vesting;  and  that  it  is  of  no  moment 
whether  the  residue  was  given  direct,  or,  as  in  the  present  case, 
through  a  trust.  I  cannot  assent  to  this,  nor,  in  my  view,  do 
the  authorities  quoted  support  the  contention.  What  Nimmo 
V.  Murraifs  Trustees^  and  kindred  cases,  have  decided  is,  that  hy 
itself  the  machinery  of  a  trust  raises  no  presumption  in  favour  of  a 
postponement  of  vesting,  or,  at  least,  not  one  which  is  strong  enough 
to  override  the  general  rule  that  a  legacy  vests  a  morte  testatoris. 
But  in  ambiguous  cases  it  is,  I  hold,  very  different  Where  there 
is  a  destination  over,  and  a  period  fixed  when  payment  is  to  be 
made,  then  the  fact  that  there  is  no  direct  gift  to  the  beneficiaries, 
but  a  direction  to  trustees  to  convey  at  that  period,  is,  in  conjunction 
with  these  other  circumstances,  not  only  material,  but  all-important ; 
it  conclusively  shows  that  the  testator^s  intention  was  to  suspend 
vesting  until  the  period  of  conveyance. 

It  has  similarly  been  argued  that  postponed  payment  is  as  con- 
sistent with  vesting  as  with  not-vesting.  It  would  be  more  accurate 
to  say  that  postponed  payment  is  not  sufficient^  in  itself,  to  overturn 
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the  piesuinption  for  vesting  a  morte  testatoris.  The  same  is  tnie  of 
a  destination  over,  a  conditional  institution,  the  inteipolation  of 
a  liferent^  a  contingency,  or  the  machineij  of  a  trust.  Each  cn> 
cumstance,  if  hy  itself,  may  be  disregarded ;  but,  when  they  hare 
to  be  looked  at  conjunctly,  they  become  most  pregnant,  and  must 
be  reckoned  witii.  Singly,  it  may  be  that  they  raise  no  presumption, 
either  one  way  or  the  other ;  taken  together,  tiiey  cannot  be  ignored, 
and  become,  I  think,  condusive  of  the  suspension  of  vesting. 

It  has  been  further  contended  for  Thomas  Jones  that  his  nude, 
William  Higgins,  was  the  pradUeda  persona  of  the  testator ;  that  it 
was  the  testator's  intention  to  give  the  fee  to  him ;  and  that  his 
heirs^  executors,  and  assignees  were  not  intended  to  be  called  as  sub- 
stitutes to  their  author,  but  that  the  words  are  a  mere  subterfuge,— 
words  of  style, — an  invocation,  in  short,  of  the  law  of  intestacT, 
which  it  was  not  essential  to  insert  at  all,  but  which  indicates  the 
fulness  of  the  grant  to  William  Higgins. 

I  am  not  moved  by  this  argument  Though  strongly  relied  on  by 
the  Lord  Ordinary  in  the  case  of  BeU  v.  Cheape^^ — a  case  neadj 
identical  with  the  present,  and  one  whose  authority  I  see  no  reason 
to  question, — it  was  rejected  by  the  whole  Court.  In  vesting,  the 
regula  regulans  is,  there  is  no  doubt,  the  testator's  intention ;  but  a 
court  of  law,  in  endeavouring  to  find  that  intention,  must  look 
primanly  to  the  settlement  itself.  If  what  it  finds  there  is  not 
doubtfully  expressed,  then  it  must  look  to  that  soleli/^  and  it  must 
construe  it  strictly,  according  to  the  ordinary  rules  of  interpretation. 
To  look  farther  afield,  and  to  take  into  consideration  other  evidence, 
however  strong,  showing  a  contrary  intention  to  that  expressed  in 
the  settlement,  is  not  within  its  discretion.  If  the  terms  of  a  will 
are  dear,  then  the  testator's  intention  is  just  what  that  will  is 
legally  held  to  mean;  that,  and  nothing  else.  Moreover,  wheie 
technical  words  are  used, — words  which,  in  order  to  avoid  verbositj, 
uncertainty,  and  coiisequentiy  litigation,  legal  custom  has  determined 
shall  have  a  fixed  and  definite  meaning, — such  words  must  be 
rigidly  construed  in  their  technical  sense,  and  in  no  other. 

But  an  attempt  has  been  made  to  show  that  the  terms  of  the  will 
in  regard  to  the  destination  are  not  dear ;  tliat  the  phrase,  "  to  his 
heirs,  executors,  or  assignees  whomsoever,"  may  be  read,  not  as  a 
destination  over,  but  as  a  mere  invocation  of  the  law  of  intestacy. 
Such  a  view  is  at  variance  with  the  maxims  verba  aiiquid  operart 
deberU,  and  verba  cum  effectu  accipienda  sunt.  Let  it  be  granted 
that  the  phrase  may  be  read  in  two  senses.  That  sense  which 
renders  the  dause  superfluous  must  be  rejected  in  favour  of  the 
other,  if  that  other  supplies  a  reason  for  its  presence.  Moreover, 
had  William  Higgins  predeceased  the  testator,  his  heirs  would 
certainly  have  taken,  though  not  as  his  heirs,  for  no  right  had 
vested  in  him  which  could  descend  to  them,  but  as  substitutes 
under  John  Smith's  settlement ;  and  I  am  unable  to  see  on  what 
grounds  it  is  maintained  that,  as  soon  as  William  Higgins  surnTSi 
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the  testator,  the  words,  that  had  previously  undouhtedly  indicated 
a  destination  over,  dwindle  into  a  mere  surplusage. 

That  "heirs  and  executors"  are  on  the  same  footing  as  "as- 
signees" in  this  destination  has  been  rejected  in  Bell  v.  Cheape, 
The  character  of  the  assignees  of  William  Higgins  is  obtained 
exclusiyely  from  the  will  of  William  Higgins ;  and,  if  he  was  not 
in  a  position  to  assign  or  test  upon  the  residue,  they  cannot  claim. 
But  his  heirs  and  executors  are,  as  was  laid  down  in  Bell  v.  Cheape^^ 
merely  a  class  of  persons  fixed  and  designated  by  the  law,  and  not 
in  any  degree  constituted  or  dependent  on  the  act  of  the  ancestor, 
from  whom  they,  in  these  circumstances,  take  nothing  but  the 
relationship  by  the  denomination  of  which  they  are  called  as  third 
parties  and  directly  to  a  share  of  the  testator's  succession.  They 
might  very  well  have  been  substituted  though  nothing  was  given  to 
William  Higgins ;  they  might  have  been  substituted,  that  is,  as  in- 
dividuals designated  merely  by  that  relationship.  The  assignee  is 
not  a  substitute,  and  cannot  rank  along  with  the  heirs  and  executors 
for  a  share  of  the  residue,  still  less  can  he  be  preferred  to  them. 

Had  this  clause  of  "  heirs,  executors,  or  assignees  whomsoever " 
not  been  inserted  in  the  destination,  the  case  would  have  been  very 
different;  and,  looking  to  recent  decisions,  I  should  have  been 
compelled  to  hold  that  the  fee  of  the  residue  vested  in  William 
Higgins  subject  to  defeasance  in  the  event  of  the  liferentrix  leaving 
issue ;  but  holding,  as  I  do,  that  the  addition  of  these  words  imports 
a  destination  over,  and,  looking  to  the  whole  circumstances  of  the 
case,  I  am  of  opinion  that  the  fee  of  the  residue  of  John  Smith's 
estate  did  not  vest  in  William  Higgins. 

It  remains  for  me  now  to  consider  the  alternative  plea  of  the 
nephew,  namely,  that,  although  the  fee  of  the  residue  did  not  vest 
in  his  uncle,  yet  the  addition  of  the  words  "  and  assignees "  to  the 
ulterior  clause  of  the  destination  gives  a  power  to  William  Higgins 
to  nominate  a  person  who  should,  in  the  event  of  his  death  before  the 
fee  vested  in  him,  be  preferred  to  the  residue ;  in  other  words,  it  is 
contended  that  the  phrase,  "  and  assignees,"  gave  to  William  Higgins 
a  right  to  assign  what  did  not  vest  in  him. 

Such  a  power  of  nomination  is  unusual,  and  cannot  easily  be  pre- 
sumed to  exist ;  and  I  know  of  no  case  where  it  has  been  decided 
that  these  words  imply  such  a  power.  The  case  of  Claries  Executora 
V.  PcUersoTif^  which  has  been  referred  to,  settled  no  such  thing ;  for 
there  it  was  held  that  the  interest  had  vested.  Moreover,  if  such  a 
power  of  disposal  is  given,  it  must  be  exercised  expressly;  and  I 
cannot  but  regard  it  as  significant  that  William  Higgins  never  ex- 
pressly made  use  of  his  supposed  right  of  assignation.  There  is  not 
the  slightest  evidence  to  show  that  he  was  ever  aware  of  such  a 
power;  and,  where  an  extraordinary  power  is  nowhere  expressly 
taken  advantage  of,  there  is  the  strongest  presumption  that  it  is  not 
granted  at  all.  There  is  no  evidence  here  sufficient  to  rebut  this 
presumption.    Even  were  it  to  be  assumed  that  we  have  in  John 
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Smith's  settlement  a  power  of  nomination  given  to  WiUiam  Higgins, 
I  should  be  slow  to  affirm  that  the  latter's  will,  which  does  not  in 
any  way  refer  to  it,  was  to  be  regarded  as  an  exercise  of  that  power. 
A  careful  consideration  of  the  pleas  put  forward  and  the  authorities 
cited  has  led  me  to  the  conclusion  that  the  residue  never  vested  in 
William  Higgins,  and  that  his  will  in  no  way  influenced  the  destina- 
tion. Josiah  Higgins,  his  heir  in  moveables,  is  accordingly  preferred 
to  the  fund  in  medio. 

Thomas  Jones,  the  nephew,  reclaimed,  and  argued  further 
that  the  maxim,  verba  aliquid  operare  debent,  quoted  by  the 
Lord  Ordinary  in  his  opinion,  did  not  apply  to  deeds  of  a 
testamentary  nature ;  and  that  the  testator  intended  the 
words,  "  his  heirs,  executors,  or  assignees  whomsoever,"  added 
after  the  destination  to  William  Higgins,  to  operate  as  a  safe- 
guard, which  would  prevent  the  gift  lapsing  should  William 
Higgins  predecease  the  testator.^ 

The  respondent  adhered  to  his  former  arguments. 

At  advising,  of  this  date  (July  10,  1891) — 

Lord  President  (after  narrating  the  facts). — This  case, 
involving  as  it  does  a  re-examination  of  one  of  the  most 
diflScult  branches  of  our  law,  the  doctrine  of  vesting,  demands 
our  very  anxious  consideration.  Ko  legal  principle  has  been 
found  more  difficult  to  apply  in  practice.  Nearly  every  case 
that  has  come  before  our  Courts  has  possessed  circumstances 
and  presented  features  that  have  completely  diflferentiated  is 
from  its  predecessors,  and  that  have  rendered  it  in  a  sense 
unique.  These  peculiarities  could  not  be,  nor  were  they  at 
any  time  sought  to  be  ignored  by  our  judges ;  and  the  result 
has  been  twofold.  Each  case,  to  begin  with,  was  decided  «i 
its  own  merits,  and  its  attendant  circumstances  bad  a  veir 
material  effect  on  the  decision.  But  these  decisions  hare 
been  yearly  accumulating;  and  now  to  no  inconsiderable 
extent — how  far  has  yet  to  be  determined — have  modified 
the  doctrine  itself  which  was  originally  applied  to  them ;  and 
we  are  to-day  substantially  asked  to  decide  not  merely 
whether  this  reclaiming  note  should  be  dismissed  or  sus- 
tained, but  also  whether  or  not  a  case,  hitherto  looked  upoc 
as   an  authority  on  the  subject  of  vesting,  should  be  anj 
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longer  so  regarded.  I  refer  to  the  well-known  case  of  BM 
V.  Cheape,  where,  in  1845,  it  was  held,  in  conformity  with 
the  opinion  of  a  majority  of  the  whole  judges,  that  where  a 
legacy  was  bequeathed  to  A.,  his  heirs,  executors,  or  assignees, 
in  the  event  of  B.,  who  liferented  the  subject,  dying  without 
issue;  and  where  A.  predeceased  B.,  having  previously 
assigned  the  legacy,  and  B.  afterwards  died  without  issue,  in 
a  competition  between  the  executor  and  the  assignee  of  A., 
the  executor  was  to  be  preferred. 

This  case  of  Smith's  Trustees  that  we  are  now  considering 
is  parallel  with  that  of  Bell  v.  Cheape.  In  all  essentials 
indeed  the  two  are  identical,  and  no  further  consideration  on 
our  part  would  be  be  necessary,  were  it  not  that  recent  decisions, 
both  in  this  court  and  in  the  House  of  Lords,  which  illus- 
trate and  develop  the  doctrine  of  vesting  subject  to  defeas- 
ance, have  seemed  to  undermine  the  foundations  on  which 
the  opinions  in  Bell  v.  Cheape  were  built,  and  have  seemed, 
as  a  consequence,  largely  to  detract  from  their  value.  More- 
over, in  Haj/s  Trusteea  v.  Hay} — a  case  that  came  before  this 
Court  at  a  recent  date, — ^the  case  of  Bell  v.  Cheape  was  cited 
by  counsel  as  an  authority.  It  was  held  that  it  heui  no 
bearing  on  the  question  then  at  issue ;  but  Lord  Shand,  in 
delivering  his  judgment,  took  the  opportunity  to  express 
grave  doubts  as  to  whether  the  law  as  there  laid  down  is, 
at  the  present  day,  sound  law,  and  consistent  with  the  lately 
developed  doctrine  of  vesting  subject  to  defeasance.  "  While 
it  was,  no  doubt " — I  quote  his  Lordship's  words — "  a  case  of 
authority  at  the  time  when  it  was  pronounced,  it  may  be  a 
question  whether  it  is  of  the  same  authority  now.  Since 
that  date  our  law  has  been  more  matured  on  the  subject  of 
such  destinations,  and  the  doctrine  of  vesting  subject  to 
defeasance  has  assumed  a  much  greater  importance,  and  has 
received  effect  in  a  way  which  it  had  not  done  when  the  case 
of  Bell  V.  Clieape  was  decided.  It  may  be  that  if  such  a  case 
were  to  come  up  now  for  decision,  it  might  be  now  success- 
fully maintained  that  there  would  be  vesting  in  the  person 
named,  subject  to  defeasance  in  the  event  of  issue  being 
bom  to  the  liferenter,  keeping  in  view  that  there  was  no 
destination   over   after  the    person   named,  and  'his    heirs, 
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executors^  or  assignees '  .  .  .  Whether  the  authority  of  that 
case  is  or  is  not  affected  by  the  mataring  of  the  law,  I  do 
not  say,  but  I  think  a  similar  destination  admits  of  being 
now  presented  in  quite  a  different  light" 

Lord  President  Inglis,  who  followed  Lord  Shand,  expressed 
a  contrary  opinion,  to  the  effect  that  he  saw  no  reason  at  all 
to  question  the  authority  of  Bell  v.  Cheape. 

The  Lord  Ordinary,  in  his  opinion  in  this  case  of  Smith's 
Trustees,  has  considered  BeU  v.  Cheape  an  undoubted 
authority,  and  he  has  accordingly  mainly  relied  on  it  in 
his  grounds  of  judgment.  In  the  ordinary  case  I  should 
have  been  inclined  to  follow  his  lead;  for  it  is  somewhat 
unusual,  I  confess,  for  a  Division  to  refuse,  without  re-exam- 
ination, to  accept  as  authoritative  and  sound  law  what  has, 
after  anxious  deliberation,  been  laid  down  by  the  whole 
Court,  and  what  has  for  many  years  stood  unquestioned- 
Bat  in  all  the  circumstances,  which  I  have  deemed  it  neces- 
sary to  narrate  fully,  the  present  seems  a  fitting  oppor- 
tunity to  review,  in  the  light  of  recent  cases,  the  grounds 
of  judgment  in  BM  v.  Clieape,  which,  as  I  have  said,  are 
mainly  those  relied  on  by  the  Lord  Ordinary  in  the  present 
case. 

Our  inquiry  will  best  be  furthered  if  we  address  ourselves 
in  the  first  place  to  answer  the  question, — Did  or  did  not  the 
fee  of  the  residue  of  John  Smith's  estate  vest  in  William 
Higgins  ?  For  in  Bell  v.  Cheape  the  decision  proceeded  on 
the  assumption  that  no  fee  vested  in  the  conditional  institate; 
and,  indeed,  the  assignees  themselves  eventually  conceded 
that.  This  question  answered,  then  the  ground  will,  to  a 
very  large  extent,  be  cleared. 

It  is  a  trite  observation  that  our  law  favours  vesting  and 
abhors  an  undetermined  fee.  Yet  a  legacy  does  not  vest  in 
the  donee  until  the  death  of  the  testator ;  because  until  that 
event  he  may  revoke  or  alter  his  gift,  and  the  fee  is  there- 
fore still  in  him.  But  on  his  death  the  presumption  is  that 
the  fee  at  once,  ex  lege,  by  force  of  law,  vests  in  the  1%'atee. 
This  leading  presumption  is  based  on  the  ground  that  the 
testator  was  likely  to  have  intended  the  persons  favoured  in 
his  will  to  enjoy  his  bounty  to  the  fullest  extent,  and  as  soon 
after  his  death  as  might  be  consistent  with  the  safeguarding 
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of  the  rights  of  those  to  whom  the  testator  was  indebted,  and 
of  the  rights  inter  $e  of  the  beneficiaries.  It  will  thus  be 
seen  that — while  immediate  payment  is  barred  by  the  claims 
of  creditors,  and,  it  may  be,  by  the  conflicting  rights  of  the 
beneficiaries — ^vesting  may,  notwithstanding,  take  place  a 
morU  testatoris,  to  the  effect  that  the  beneficiary,  though  he 
is  unable  to  finger  the  actual  subject  of  the  legacy,  is  yet  at 
liberty  to  dispose  of  it  inter  vivas  or  mortis  causa;  to  the 
efiiect  also  that  his  creditors  may  attach  it,  or  that  his  heirs 
may  take  it  on  his  death.  If  the  beneficiary  has  no  jus 
dominii,  he  has  at  least  a  jtcs  crediti  capable  of  being  assigned, 
attached,  or  carried  to  his  heir. 

Now  this  grand  presumption,  that  a  legacy  vests  a  morte 
testatoris,  can  only  be  got  rid  of  by  the  contrary  intention  of 
the  testator.  That,  once  it  is  found,  must  be  given  eflfect  to. 
It  may  be  express,  as  where  he  lays  down,  in  direct  terms, — 
in  so  many  words, — the  date  of  vesting.  And,  as  a  rule, 
that  date  will  be  adhered  to,  though  not  in  all  cases ;  for  it 
will  be  held  Tion  scHptum  should  it  be  found  to  be  irrecon- 
cileable  with  the  whole  tenor  of  the  deed.  Or,  and  this  is 
the  usual  case,  the  contrary  intention  may  be  implied.  No 
actual  date  for  vesting  is  given,  but  the  granter's  intention 
may  be  more  or  less  easily  gathered  from  the  terms  of  the 
deed ;  and  our  Courts  have  established,  by  a  long  course  of 
decisions,  that  where  a  certain  clause  or  expression,  or  a 
combination  of  clauses  or  expressions,  is  discovered  in  a 
testamentary  deed,  the  granter  thereof  shall  be  held  to  have 
intended  that  his  gifts  should  vest  in  the  beneficiaries  at  such 
and  such  a  date. 

It  is  hardly  disputed  that  the  existence  of  a  trust  is 
of  itself  no  proof  that  the  testator  intended  vesting  to  be 
postponed.  As  a  rule,  a  testator  has  confidence  that,  by 
means  of  a  trust,  his  intentions  will  be  carried  out  to  the 
letter.  By  means  of  it  his  estate,  after  his  death,  can  best  be 
managed,  and  more  especially  so  in  cases  where  the  period  of 
distribution  is  likely  to  be  at  a  date  distant  from  that  of  his 
decease ;  and,  moreover,  during  that  period  the  rights  of  life- 
renters  and  others  can  best  be  safeguarded.  It  may  be  that, 
where  trustees  are  named  for  the  security  and  benefit  of 
conditional  institutes,  the  presumption  for  vesting  is  not  so 
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Strong;  but  the  tendency  of  recent  decisions  is  to  mini- 
mise this;  and  I  can  hj  no  means  agree  with  the  Lord 
Ordinary  in  thinking  that,  when  a  trast  is  found  in  conjunc- 
tion with  the  other  circumstances  he  names,  it  is  an  all- 
important  factor,  or  that  it  conclusively  shows  that  the  testa- 
tor's intention  was  to  suspend  vesting.  Whether  all  these 
circumstances  he  mentions  are  present  in  this  case  or  not,  I 
shall  have  to  consider  immediately;  but  even  if  they  were 
present,  I  should  not  be  inclined  to  go  as  far  as  his  lordship. 
The  reasons  I  have  stated  would,  it  is  admitted,  be  sufficient 
to  induce  the  testator  to  create  a  trust ;  and,  when  there  aie 
added  the  special  circumstances  conceived  by  the  Lord  Ordi- 
nary, these  reasons  do  not  disappear.  On  the  contrary,  the 
longer  the  period  of  conveyance  of  the  property  is  postponed, 
the  more  forcible  do  they  become ;  and  1  am  disposed  to  ascribe 
the  creation  of  the  trust  entirely  to  them,  rather  than  to 
assume  that  the  testator  intended  thereby  to  imply  a  postpone- 
ment of  vesting. 

Nor  does  the  postponement  of  the  period  of  payment  till 
the  death  of  a  liferentrix  suspend  vesting.  The  comparatively 
recent  case  of  IP  Alpine  v.  Stewart  and  Others  ^  is  conclusive 
of  this.  There  it  was  held  that,  where  the  sole  reason  for 
the  postponement  of  payment  is  the  right  of  an  annuitant, 
or  the  protection  of  a  liferent  or  liferents,  the  law  holds  that 
vesting  will  take  place  a  morte  testatoris,  unless  there  be  a 
provision  or  clear  expression  to  the  conti*ary  effect 

It  is  argued  for  the  respondent  that,  in  this  case  now 
before  us,  there  are  other  and  more  cogent  reasons  than  the 
mere  protection  of  a  liferent  for  the  postponement  of  vesting, 
and,  among  them,  a  substitution,  or,  as  it  is  otherwise  called, 
a  destination  over,  in  favour  of  parties  other  than  the  fiars 
first  named.  Xow,  in  this  case  of  Smith's  Trustees,  the  fee 
was  to  go,  after  a  liferent  to  Miss  Smith,  to  her  children, 
should  she  marry,  or  to  their  issue ;  failing  them,  then  to 
William  Higgins,  his  heirs,  executors,  or  assignees  whomsoever. 
It  will  simplify  matters,  and  aid  us  in  our  inquiry,  if  we  drop 
in  the  meantime  the  last  clause  of  this  destination,  namely* 
the  words,  *'  his  heirs,  executors,  or  assignees  whomsoever/' 
and,  for  the  nonce,  consider  what  the  law  has  to  say  aboat  a 

^  10  R.  S37. 
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destination  to  the  children  of  the  liferentrix  and  their  issue, 
whom  failing,  to  a  person  named.  We  shall  then  be  in  a 
position  to  discuss  what  modification  the  last  clause  may  have 
upon  the  whole. 

The  exact  terms  of  the  destination  are  contained  in  the 
"  lastly  "  clause  in  John  Smith's  settlement ;  and  in  sketching 
the  facts  of  the  case  I  have  already  read  it.     We  will  reserve 
consideration,  as  I  have  said,  of  the  concluding  words  of  the 
clause.     The  fee  is  given  to  one  class  of  persons,  and  there 
is  the  conditional  institution  of  another  donee  in  a  certain 
event,  videlicet,   the    liferentrix    dying    childless,    an    event 
which  may  never  happen.     The  vesting  here  might  be  one 
of  three  kinds.     It  might  be  vesting  (1)  a  ^norte  testcUoi'is, 
absolutely ;  or  (2)  on  the  death  of  the  liferentrix,  that  is,  at 
the  date  when  the  property  is  to  be  conveyed;    or  (3)  a 
vwrte  testataris,  but  subject  to  defeasance.     If  the  conditional 
institute  predecease  the  testator,  in  no  case  does  anything  vest 
in  him.     That  was  once  for  all  settled  in  Hope  v.  Chraham} 
If  the   conditional  institute  survive  the  testator,  but  pre- 
decease the  liferentrix,  then,  in  the  first  and  third  views  of 
the  case,  he  had  a  vested  interest,  though  the  nature  of  the 
vesting  in  the  one  difiPers  from  the  nature  of  the  vesting  in 
the  other.     In  the  one  case  it  is  absolute,  in  the  other  it  is 
subject  to  defeasance  in  a  certain  event.     On  the  other  hand, 
if  the  second  view  of  the  case  be  adopted,  he  is  in  the  same 
position  as  if  he  had  predeceased  the  testator ;  nothing  vests 
in  him.     The  first  view,  that  of  absolute  vesting,  may  at  once 
be  dismissed  as  untenable,  and  we  are  left  to  choose  betwixt 
the  second  and  the  third,  no  vesting  at  all,  or  vesting  subject 
to  defeasance  in  a   certain  event — namely,  the  liferentrix 
leaving  issue. 

Now,  when  I  turn  to  the  opinions  expressed  by  the  judges 
in  the  case  of  Bell  v.  Cfieape,  I  find  that  not  the  majority  only, 
but  the  whole  of  the  judges,  take  up  the  view  that,  although 
the  conditional  institute  survives  the  testator,  yet  if  he  pre- 
deceases the  liferentrix,  nothing  vests  in  him  capable  of  being 
assigned.  (I  am  still  putting  aside  the  ulterior  clause  of  the 
destination  and  the  effect  it  may  have  on  the  whole.)  Lord 
President  Inglis,  in  correcting  a  mistake  in  the  report  of  his 
^  M.  App.  voce  Legacy  No.  3. 
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judgment  in  the  case  of  Hialdane's  Trustees  v.  Murphy}  has 

said  that  the  judges  in  Bell  v.  CAeape  decided  no  sach  thing, 

because  there  was  the  addition  of  the  clause,  '^  to  his  heirs, 

executors,  or  assignees."    It  is  true  that  that  additional  clause 

did  form  part  of  the  destination ;  but,  if  his  lordship  intends 

to  say  that  in  regard  to  the  question  of  vesting  the  judgments 

in  Bell  v.  Cheape  were  founded  to  any  extent  on  the  addition 

of  these  words,  I  must  respectfully  take  leave  to  differ  from 

him.     On  turning  to  Lord  Justice-Clerk  Hope's  opinion  on 

page  620, 1  find  these  words:  ''It  is  a  direction  or  bequest 

conditioned  expressly  on  a  certain  event — that  at  the  death 

of  Miss  Susan  Buchanan  [the  liferentrix],  there  shall  be  no 

child  of  hers,  or  issue  of  any  such  child,  existing.  ...  1 

think  this  is  a  conditional  legacy,  and  that  no  interest  vested 

in  Miss  Mackintosh  during  the  lifetime  of  Susan  Buchanan 

capable   of  being  transmitted  by  assignation.    ...   If  the 

l^acy  is  conditional,  then  I  think  it  necessarily  follows  that 

it  did  not  vest  so  as  to  be  capable  of  being  transmitted  br 

assignation."     Lord  President  Boyle  says  (p.  632):  "It  is 

only  a  conditional  legacy,  incapable  of  being  assigned  tUl  it 

vested ;  that  is,  given."     And  Lord  Ivory  expresses  himself 

thus  (page  622):  "I  am  of  opinion — (1)  That  the  residuary 

tiequest  .  .  .  was  a  conditional  bequest    (2)  That  the  nature 

of  this  condition  was,  that  the  bequest  should  take  effect, 

only  '  in  the  event  that  there  shall  be  no  child  or  children  of 

the  body  of  the  said  Susan  Buchanan,  or  their  issue,  existing  at 

her  (Miss  Buchanan's)  decease ; '  and  hence,  that  there  couM 

be  no  vested  right  in  any  one  prior  to  Miss   Buchanan^ 

decease." 

Nowhere  do  I  find  the  view  taken  that  the  addition  of  the 
words,  "  heirs,  executors,  or  assignees,"  had  any  material  bear- 
ing on  the  question  of  the  vesting  or  not-vesting  of  the  legacy 
in  the  conditional  institute.  It  did  not  vest,  not  because 
there  were  these  additional  words,  but  because  the  legacy  was 
conditionaL  As  the  conditional  institute  died  before  the 
condition  was  purified,  nothing  vested  in  her. 

There  is  not  the  slightest  doubt  that  this  view  is  not,  to- 
day, a  sound  one.     It  is  utterly  at  variance  with  the  doctrine 
of  vesting  subject    to   defeasance — a   doctrine   that,  in  its 
*  9  B.  269,  at  p.  278,  corrected  in  SUeTs  TruHees  t.  SUel,  16  R.  204,  at  p.  209. 
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present  application  at  least,  would  be  entirely  novel  to  the 
judges  who  decided  Bell  v.  Cheape.  One  of  the  earlier  cases 
in  which  it  came  to  the  front  was  that  of  SneWs  Trustees  v. 
Morrison}  There  Lord  Shand  was  of  opinion  that  there  is 
no  reason  against  holding  a  fee  to  vest,  not  as  an  absolute 
right  and  indefeasibly,  but  subject  to  the  contingency  of  its 
being  defeated.  The  general  scope  of  the  principle  is  best 
defined  by  Lord  Blackburn  in  Taylor,  etc.,  v.  Gilbert's  Tnistees.^ 
His  lordship's  words  are  these: — "It  is  in  general  for  the 
benefit  of  the  objects  of  the  testator's  bounty  that  they 
should  be  able  to  deal  with  their  expectant  interests  at  once, 
which  they  can  do  if  their  interest  is  vested,  though  subject 
to  be  divested  by  the  happening  of  a  subsequent  event,  but 
which  they  cannot  do  if  their  interests  are  kept  in  suspense 
and  contingency  until  that  event  has  happened.  And  there- 
fore it  is  to  be  presumed  that  the  testator  intends  the  gift  he 
gives  to  be  vested  subject  to  being  divested,  rather  than  to 
remain  in  suspense.  As  there  is  no  more  than  a  presumption 
of  his  intention,  it  must  yield  to  anything  in  the  testamentary 
deed  which  shows  a  contrary  intentioiL" 

Our  Court  was  slow  to  admit  this  doctrine,  and  in  Hal- 
dane's  Trustees  v.  Murphy  ^  a  decision  to  the  opposite  effect 
was  pronounced  by  a  majority  of  seven  judges.  Since  then, 
however,  the  House  of  Lords  have,  in  Gregory's  Trustees  v. 
Alison,^  again  forced  on  us  its  acceptance,  and  the  doctrine 
has  been  applied  in  Earl  of  DcUhousie's  Trustees  v.  Toung,^ 
and  in  SteeFs  Trustees  v.  Steel,^  and  may  now  be  regarded  as 
fixed  law. 

So  far  as  we  have  gone,  then,  it  would  seem  to  follow  that 
William  Higgins,  the  conditional  institute,  took  a  vested  right 
on  the  death  of  John  Smith,  the  testator ;  it  only  remains  for 
us  to  consider  whether  the  addition  of  the  words,  "heirs, 
executors,  or  assignees  whomsoever,"  has  any  effect  upon  the 
vesting.  Here  Bell  v.  Cheape  is  of  no  assistance  to  us  in 
forming  a  conclusion ;  because,  despite  the  opinion  of  Lord 
President  Inglis,  I  am  inclined  to  think  that  the  question 
was  there  neither  discussed  nor  decided.     We  must  there- 

1  4  Macph.  709.  «  6  R.  H.  L.  217,  at  p.  221. 

»  9  R.  269.  <  16  R.  H.  L.  10. 

»  16  R.  681.  •  16  R.  204. 
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fore  turn  to  other  decisions  for  light  as  to  the  law  on  this 
point 

In  Cochrane  v.  Cockrancs  ExectUors}  a  legacy  was  be- 
queathed to  A  B.  in  liferent,  to  C.  and  heirs  in  fee.  C.  pre- 
deceased the  liferenter,  having  previously  assigned  his  interest. 
It  was  held,  and  I  think  rightly,  that  the  assignee  took ;  and 
the  ratio  of  the  decision  was  that  the  word  "  heirs  "  was  not 
inserted  with  any  special  view  of  creating  a  destination  over 
in  favour  of  the  issue  of  C.  Similar  decisions  are  to  be  found 
in  Hunter's  Trustees  v.  Carleton*  and  Hay^s  Trustees?  I  need 
not  go  into  the  cases  in  detail;  their  general  drift  is  to 
establish  as  sound  law  the  ratio  on  which  Cochrane  v. 
Cochrane's  Executors  was  decided,  and  which  I  have  shortly 
stated  above.  It  follows,  then,  that  the  words,  "heirs, 
executors,  or  assignees  whomsoever,"  are  no  destination  over, 
as  the  Lord  Ordinary  in  this  case  has  assumed  them  to  ba 
Had  the  heirs  been  mentioned  by  name,  or  by  a  description 
independent  of  the  conditional  institute,  the  effect  might  have 
been  to  suspend  vesting.  But  they  were  described  as  "  heirs, 
executors,  or  assignees  whomsoever  "  of  William  Higgins,  the 
conditional  institute,  and  there  is  no  ulterior  destination. 
They  are,  in  these  circumstances,  to  be  considered  (in  the 
words  of  Lord  M'Laren  in  Hay*s  Trustees^)  "as  persons 
instituted  in  consequence  of  their  being  the  natural  successors 
of  the  institute,  and  therefore  as  taking  a  right  which  is 
subordinated  to  his,  and  is  not  intended  to  interfere  with  his 
acquisition  of  the  fullest  benefit  which  it  is  possible  for  the 
truster  to  give  him,  consistently  with  the  benefits  previously 
given  to  liferenters  or  other  persons." 

Our  inquiry  is  at  an  end ;  and  its  result,  in  my  opinion,  is 
that,  contrary  to  the  decision  of  BeU  v.  CJieape,  the  residue 
under  the  trust  disposition  and  settlement  of  John  Smith 
vested  on  his  death  in  William  Higgins,  subject  to  defeasance 
only  in  the  event  of  Mary  Anne  Smith,  the  liferentrix,  leaving 
issue.  The  phrase,  to  "his  heirs,  executors,  or  assignees 
whomsoever "  is  not  a  destination  over,  but  was  inserted  to 
prevent  any  lapsing  of  the  bequest  should  the  conditional 
institute,  William    Higgins,  have  died    before  the  testator 

1 17  D.  103.  >  3  Macph.  514  ;  tff.  5  Macph.  H.  L  151. 

»  17  R.  961.  *  17  R.  »61,  at  p.  965. 
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This  being  so,  it  cannot  be  disputed  that  vesting  gave  to 
William  Higgins  the  fullest  liberty  to  dispose  of  his  jtis 
crediii,  inter  vivas,  or  mortis  causa.  It  was  carried  by  his 
will,  and  the  residuary  legatee  under  that  deed  must  be 
preferred  to  his  heir  in  moveables.  I  am  accordingly  for 
recalling  the  Lord  Ordinary's  interlocutor. 

Lord  Glencaksk — T  have  previously  had  an  opportunity 
of  reading  your  lordship's  judgment,  and  my  own  view  of  the 
case  is  in  entire  accordance  with  it.  I  have  long  been 
of  opinion  that  Bell  v.  Cheape,  a  case,  I  may  say,  that  was 
decided  solely  on  authority,  and  not  on  its  merits, — whether 
it  was  sound  law  or  not, — ^had  the  regrettable  efifect  of 
defeating  the  intention  of  the  testator,  which,  presumably, 
if  there  was  no  ulterior  destination,  was  to  favour  the 
conditional  institute  named,  rather  than  his  heirs,  who  were 
not,  it  might  be,  in  existence,  or,  at  least,  known  to  him. 

This  presumption  is  strengthened  in  the  present  case,  as 
in  JBell  v.  CJieape,  by  plain  words  of  affection  used  of  the 
conditional  institute.  I  think  that  the  doctrine  of  the 
praxlilecta  persona  is  too  summarily  dismissed  by  the  Lord 
Ordinary  in  this  present  case.  As  he  has  himself  expressed 
it,  the  testator's  intention  is  the  regvla  regvlans  in  the 
construction  of  the  deed.  No  doubt  the  terms  of  the  deed 
are  final  if  they  ai*e  expressed  in  unequivocal  language.  It 
will  make  little  difference  though  such  an  interpretation  be, 
in  its  results,  both  absurd  and  inconvenient,  and  though  it 
may  be  very  certain  that,  had  the  testator  foreseen  and 
anticipated  these  consequences  to  which  it  was  inevitable  his 
words  would  lead,  he  would  have  left  a  will  in  very  different 
terms.  Still,  if  it  can  be  discovered,  the  intention  of  the 
testator  ought  to  receive  the  greatest  consideration,  and,  if  it 
does  not  plainly  violate  the  ordinary  rules  laid  down  for  the 
construction  of  destinations,  it  ought  to  be  given  effect  to. 
Our  law,  I  may  confidentially  say,  is  not  alone  among  civilised 
systems  of  jurisprudence  in  construing  mortis  causa  deeds  in 
a  more  elastic  manner  than  contracts.  It  has  always  dealt 
very  leniently  (often  to  its  own  confusion)  with  writings  of  a 
testamentary  nature,  and  I  am  inclined  to  think  that  this 
somewhat  novel  application  of  the  doctrine  of  vesting  subject 
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to  defeasance,  which  has  been  developed  to  so  great  an  extent 
of  late  by  this  Court  and  by  the  House  of  Lords,  is  but  an 
expression  of  the  anxiety  of  the  law  to  reach,  and  if  possible 
to  give  effect  to,  the  intention  of  the  testator. 

It  has  been  urged  by  counsel  for  the  respondent  that  it 
was  really  the  testator's  intention  that  no  fee  should  vest  in 
William  Higgins,  but  that  his  heirs  were  called  as  substitutes, 
in  order  that,  were  he  to  predecease  the  liferentrix,  and  his 
estate  be  insolvent,  his  family,  and  not  his  creditors,  would 
get  the  benefit  of  the  testator's  bounty. 

This  argument  is  ingenious,  but  nothing  more.  It  is  the 
safeguarding  of  an  interest  in  an  event,  unlikely  to  happen, 
to  the  detriment  of  that  interest,  should  the  ordinary  state  of 
matters  ensue.  It  would  be  to  put  a  forced  construction  upon 
the  words  of  the  destination  which  they  will  not  bear,  and 
without  any  evidence  adduced  in  support  of  it  Had  such 
actually  been  the  testator's  meaning,  he  would,  I  think,  have 
expressed  himself  more  clearly,  and  would,  I  am  certain,  have 
made,  at  the  same  time,  the  safeguard  against  bankruptcy 
more  secure.  But,  indeed,  it  is  a  sufficient  answer  that  the 
vesting  of  the  residue  in  the  conditional  institute  on  the  death 
of  the  testator,  instead  of  being  an  unfortunate  occurrence, 
might  very  well  have  the  effect  of  averting  bankruptcy. 

I  am  inclined  to  sustain  the  reclaiming  note  on  the  grounds 
set  forth  in  your  lordship's  judgment,  and  on  the  further 
ground  that  William  Higgins  is  the  proedilecta  persana  of  the 
testator,  and,  it  is  to  be  presumed,  that  the  testator  wished 
to  give  to  him,  at  as  early  a  date  as  possible,  the  fullest  control 
over  the  residue  of  his  estate  consistent  with  the  rights  of  those 
who  preceded  him  in  the  destination.  While  those  other 
rights  prevented  the  conditional  institute  from  actually  hand- 
ling  the  money  till  the  death  of  the  liferentrix  without  lawful 
issue,  they  are  not  to  prevent  him  from  acquiring  a  Jus  crediii 
in  it  capable  of  being  assigned,  bequeathed,  or  attached.  Nor 
has  the  addition  of  the  words,  "  his  heirs,  executors,  or 
assignees  whomsoever,"  such  an  effect.  These  are  there  just 
because  William  Higgins  is  the  pradilecta  persona  of  the 
testator,  and  therefore  they  cannot  reasonably  be  held  to  injure 
or  curtail  his  right  in  the  residue;  on  the  contrary,  they 
strengthen  it,  inasmuch  as  they  provide  that,  should  he  pre- 
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decease  the  testator,  the  bequest  of  the  residue  should  not 
lapse,  but  be  taken  by  the  legal  heii-s  of  the  conditional  in- 
stitute. In  this  view,  no  doubt,  the  word  "  assignees  "  is  use- 
less, and  here,  I  think,  we  must  fall  back  on  the  authority  of 
Erskine,  who  considers  it  as  only  a  word  of  style. 

Lord  Ekbol. — I  concur  with  your  lordships  in  sustaining 
the  reclaiming  note,  and  in  general  I  agree  with  the  opinions 
already  expressed.  I  wish,  however,  to  consider  the  conclud- 
ing remark  of  Lord  Glencarse  about  the  word  "  assignees," 
and,  in  doing  so,  to  take  exception  to  what  the  Lord  Ordinary 
has  said  thereanent. 

The  Lord  Ordinary,  assuming  for  the  moment  that  the 
phrase  "  heirs,  executors,  or  assignees  whomsoever  "  might  be 
construed  to  mean  either  a  destination  over  or  a  mere  invo- 
cation of  the  law  of  intestacy,  dismisses  the  notion  that  it  can 
be  held  to  be  the  latter,  because  in  that  case  the  words  would 
mean  nothing,  and  would  thus  be  a  ^aolation  of  the  maxim 
verba  aliquid  operare  debent ;  that,  in  other  words,  the  phrase 
must  be  read  in  that  sense  which  makes  it  an  integral  part  of 
the  deed. 

I  dispute  the  applicability  of  this  maxim  to  the  present 
case.  In  contracts  and  other  documents  that  are  wont  to  be 
construed  as  stricti  juris  it  may  have  force,  and  very  great 
force ;  but  it  is  out  of  place  in  the  consideration  of  a  testa- 
mentary deed.  Deeds  of  a  testamentary  nature,  as  it  has 
been  pointed  out,  are  more  favoured,  and  therefore  receive 
a  more  liberal  interpretation  than  obligations  irUer  vivos;  and 
the  view  expressed  by  Erskine  is  that,  although  the  words 
should  be  ambiguous,  or  even  improper,  they  ought  to  be  in- 
terpreted according  to  the  presumed  will  of  the  testator,  if  by 
any  construction  they  can  be  brought  to  it;  observe — not 
according  to  the  sense  in  which  the  words  are  most  forcible. 
Now  the  presumed  will  of  John  Smith  is  well  known,  and 
can  be  gathered  from  the  terms  of  his  settlement  It  is  clear, 
as  Lord  Glencarse  has  very  properly  emphasised,  from  the 
words  of  affection,  and  from  there  being  no  further  destination, 
that  William  Higgins  is  the  prasdilecta  persona.  That  being 
so,  to  read  the  words,  ''his  heirs,  executors,  or  assignees 
whomsoever,"  as  a  destination  over  would  be  to  put  on  them 
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a  meaning  at  variance  with  the  intention  of  the  testator;  if 
no  other  meaning  can  he  found  for  them,  they  must  be  read 
as  an  invocation  of  the  law  of  intestacy.  And  what  is  more 
natural  than  that  the  testator,  if  his  purpose  was  to  vest  the 
fee  of  the  residue  in  William  Higgins  a  morte  iestaicris,  should, 
in  order  to  make  this  purpose  of  his  quite  clear  and  unmis- 
takeable,  explain  that  the  effect  of  such  vesting  will  be  the 
power  of  assignation, — that  the  fee  will  be  not  only  to 
William  Higgins,  but  also  to  his  assignees  whomsoever  ?  It 
is  perhaps  worth  while  pointing  out  also  that,  even  if  we 
follow  the  Lord  Ordinary,  and  read  the  phrase,  "  heirs,  ex- 
ecutors, and  assignees  whomsoever,"  as  a  destination  over, 
we  would  be  still  further  away  from  satisfactorily  accounting 
for  the  word  **  assignees," — for,  as  "  assignees  "  can  compete 
neither  with  "  heirs  "  nor  with  "  executors  "  in  a  destination 
over,  the  word  is  absolutely  without  meaning,  until  a  right 
vests  in  the  conditional  institute,  and  in  that  case  we  fall 
back  once  more  on  the  theory  that  the  word  is  an  invocation 
of  the  law  of  intestacy. 

There  is  not  nearly  so  much  difficulty  attending  the  con- 
struction to  be  put  on  the  words, "  heirs  and  executors."  They 
are  not  mere  words  of  surplusage,  nor,  as  the  Lord  Ordinary 
assumes,  indicative  of  a  destination  over.  In  a  third  sense 
in  which  they  may  be  read,  they  perform  a  very  impor- 
tant function,  and  the  maxim  above  quoted  is  thus,  of 
course,  quite  useless  in  determining  our  choice  between  a 
destination  over  and  this  third  meaning.  I  hold  with  year 
lordships  that  the  purpose  of  these  words  is  to  prevent  a 
lapse  of  the  bequest  in  the  event  of  William  Higgins  dying 
before  the  testator,  ix.  before  any  right  had  vested  in  him. 
The  Lord  Ordinary  is  unable  to  understand  on  what  grounds 
it  is  maintained  that,  as  soon  as  William  Higgins  survives 
the  testator,  the  words  that  had  previously  indicated  a  desti- 
nation over  dwindle  into  a  mere  surplusage.  The  ground  of 
the  contention  is  simply  this,  that  it  was  the  testator's  inten- 
tion that  on  his  death  the  fee  of  the  residue  should  vest  in 
William  Higgins,  subject  to  defeasance  in  the  event  of  the 
liferentrix  leaving  lawful  issue.  If  William  Higgins  did  not 
survive  that  date,  then  his  heirs  or  executors  took  as  substi- 
tutes ;  but  if  he  did  survive  the  testator,  even  though  he 
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should  predecease  the  liferentrix,  then  the  fee  vested  in  him 
and  consequently  all  ulterior  substitutions  flew  off. 

I  have  thought  it  right  to  add  these  remarks  to  what  has 
already  been  said,  because  they  refer  to  a  part  of  the  Lord 
Ordinary's  opinion  that  has  hardly  been  touched  upon. 

LoKD  Invergowrie, — I  concur  also.  I  do  not  think  it 
necessary  to  add  anything  to  the  learned  judgments  already 
pronounced.  In  brief,  the  ratio  of  our  decision  is  the 
testator's  presumed  intention.  It  is  assumed  that  he  meant 
the  gift  he  gives  to  be  vested  subject  to  defeasance,  rather 
than  to  remain  in  suspense,  seeing  that  there  is  no  ulterior 
destination.  It  is  also  assumed  that  the  addition  of  the 
words,  "  his  heirs,  executors,  or  assignees  whomsoever,"  was 
intended  only  to  prevent  the  legacy  of  the  residue  lapsing 
should  the  conditional  institute  predecease  the  testator,  and 
not  to  prevent  him,  tbe  pi-ccdUecta  persona,  from  acquiring  a 
vested  fee  immediately  on  the  testator's  death. 

The  Court  recalled  the  Lord  Ordinary's  interlocutor,  re- 
pelled the  claim  for  Josiah  Higgins,  and  sustained  the  claim 
for  Thomas  Jones,  and  granted  warrant  accordingly. 

Pen  &  Ink,  S.S.C. — Andrew  Scribble,  W.S. — George  F. 
Nibb,  W.S. 


Bppointmenta. 


SiK  Charles  Pearson,  Q.C,  M.P.,  Solicitor-General  for 
Scotland,  has  been  appointed  Lord  Advocate,  in  room  of  the 
Kight  Honourable  J.  P.  B.  Eobertson.  Sir  Charles  was 
admitted  a  member  of  the  Faculty  of  Advocates  in  1870, 
and  was  called  to  the  English  Bar  (Inner  Temple)  in 
the  same  year.  After  being  Sheriff  of  Chancery,  he  was 
successively  Sheriff  of  Renfrewshire  and  of  Perthshire.  Sir 
Charles  for  several  years  was  Procurator  of  the  Church  of 
Scotland. 

Mb.  A.  Grahasi  Murray  has  been  appointed  Solicitor- 
General  for  Scotland.     He  was  admitted  to  the  Faculty  of 
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Advocates  in  1874.  Mr.  Murray  receutly  resigned  the 
office  of  Advocate-Depute,  and  became  SheriflF  of  Perthshire. 
He  has  been  elected  member  of  Parliament  for  the  county 
of  Bute. 

Mr.  Ebenezbr  Erskine  Harper,  Advocate  (1868),  Sheriff- 
Substitute  at  Wick,  has  been  appointed  Sheriff-Substitute  at 
Selkirk,  in  room  of  Mr.  C.  G.  Spittal,  deceased. 

Mr.  David  J.  Mackbszie,  Advocate  (1879),  Sheriff- 
Substitute  at  Lerwick,  has  been  transferred  to  Wick. 

Mr.  John  Dove  Wilson,  LL.D.,  Advocate  (1857),  some- 
time Sheriff-Substitute  at  Aberdeen,  has  been  appointed 
Professor  of  Law  in  the  University  of  Aberdeen,  in  room  of 
Dr.  Grub,  resigned. 

Mr.  Graham  Marrable,  S.S.C,  has  been  appointed  Depute- 
Clerk  in  the  Outer  House  of  the  Court  of  Session,  in  room  of 
Mr.  George  Shield,  resigned. 


©bituar^ 


Mr.  Malcolm  Stewart,  Solicitor,  a  well-known  practitioner 
in  Perth,  died  in  that  city  on  21st  October,  at  the  age  of 
fifty-one. 


Zbc  HDontb* 


A  Curiosity  from  the  Reports, — Tn  C.  tfe  A.  R,  R.  Co,  v. 
May,  108  111.  294,  it  seems  the  foreman  said  to  his  men, 
"  Let  the  lumber  go  to  the  devil."  Says  Mulkey,  J.,  *'  The 
order  was  obeyed."  Query,  How  did  Mulkey  learn  that  ?— 
American  Law  Revievj. 


Dqg  Evidence, — ^Mr.  Joseph  A  Willard,  who  for  a  quarter 
of  a  century  and  more  has  been  the  clerk  of  the  Superior 
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Court  for  the  county  of  Suffolk,  Massachusetts,  tells  the 
following  dog  story  : — A  case  concerning  the  ownership  of  a 
dog  was  on  trial  before  a  judge,  noted  as  a  combination  of 
wit  and  stupidity.  The  trial  had  continued  some  time,  and 
little  had  been  accomplished  when  the  judge  remarked: 
"  Well,  the  only  thing  to  do,  it  seems  to  me,  is  to  find  out  in 
some  practical  way  the  real  owner  of  the  dog.  Mr.  Plaintiff, 
you  stand  in  that  corner,  and  Mr.  Defendant,  you  stand  in 
the  opposite  corner.  Now,  Mr.  Clerk,  you  take  the  dog  to 
the  middle  of  the  room.  When  I  count  three  the  gentlemen 
will  begin  to  call,  you  let  the  dog  go,  and  we  will  see  what 
he  will  do."  Everything  was  done  as  ordered.  At  the 
signal  from  the  judge  the  dog  was  released,  and  the  plaintiff 
and  defendant  began  to  whistle  and  snap  their  fingers.  The 
dog  hesitated  a  moment,  and  then  made  a  bee-line  for  an 
open  door  which  chanced  to  be  about  midway  between  the 
two  would-be  owners.  "Enter  the  case  undecided,"  said 
the  judge. 

# 

Divorce  Statistics. — The  Economiste  Fran^ais  publishes  an 
interesting  article  comparing  the  recently  compiled  tables 
showing  the  number  of  divorces  granted  in  France  since  the 
new  law  came  into  force,  and  in  the  United  States  and  other 
countries  during  the  same  period.  The  French  law  of  divorce 
came  into  force  on  the  1st  August  1884,  and  in  the  five 
months  of  that  year  1657  divorces  were  granted,  the  figures 
for  the  four  following  years  being  4227,  2949,  3636,  and 
4708.  The  statistics  which  have  been  published  in  France 
do  not  come  down  later  than  1888,  and  in  that  year,  accord- 
ing to  the  writer  in  the  Economiste  Frangais,  there  were 
23,472  divorces  in  the  United  States,  this  being  nearly  4000 
more  than  were  granted  in  France,  England,  Italy,  Germany, 
Holland,  Sweden,  Norway,  Austria,  Eoumania,  and  Canada 
put  together.  Comparing  the  divorces  in  France  and  the 
United  States  with  those  of  other  countries,  the  following 
figures  are  given  : — Germany,  6161 ;  Eussia,  1789  ;  Austria, 
1718;  Switzerland,  920  ;  Denmark,  635;  Italy,  556  ;  Great 
Britain  and  Ireland,  508;  Holland,  339;  Belgium,  290; 
Sweden,  229  ;  Australia,  100  ;  Norway,  68;  and  Canada,  12. 
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An  Atithor's  Memory, — Apropos  of  the  authoTship  of  law 
books,  the  writer  of  these  lines  went  to  consult  a  frieDd,  a 
fellow-practitioner,  on  the  law  of  a  subject  on  which  the  friend 
had  written  a  book.  ''My  dear  fellow,"  said  the  learned 
author,  "  why  do  you  come  to  me  ? "  "  Because  you  have 
written  a  book  on  the  subject,"  was  the  natural  reply.  "  Well," 
said  the  author,  "  that  is  the  very  reason  why  I  should  be  the 
last  man  you  should  consult  What  little  I  knew  on  the 
subject  I  forgot  as  soon  as  I  got  it  into  print,  and  what  I 
have  not  forgotten  I  never  knew,  but  merely  collated  from 
various  sourcea  Tet  the  book  is  a  good  book,  and  I  am  aware 
is  a  useful  one,  and  we'll  look  up  the  point  together."  We 
did  so  with  satisfactory  results. — Pump  Court. 

*      * 

• 

Cruelty  to  Children. — ^The  public  conscience  is  far  more 
alive  than  formerly  to  cases  of  cruelty  to  children,  and  it  is 
very  desirable  that  magistrates  should  realise  the  indigoation 
caused  by  this,  unfortunately,  far  too  common  offence.  A 
strongly- worded  protest  appears  in  last  Saturday's  issue  of  an 
influential  "lady's  periodical"  against  what  seems  to  the 
editor  the  inadequate  sentence  recently  passed  by  a  magistrate 
for  an  unusually  refined  and  fiendish  act  of  cruelty.  A  father 
who  could  dangle  his  three-year-old  child  out  of  a  three-storey 
window  till  it  was  almost  crazy  with  terror,  and  a  mother 
who  could  thrash  the  child  when  dragged  back  into  the  room, 
deserved  a  very  much  heavier  punishment  than  the  one 
month's  imprisonment  which  was  inflicted.  Notwithstanding 
the  explanation  (familiar  to  lawyers,  though  not  so  intelligible 
to  laymen)  why  offences  against  property  are  more  severely 
punished  than  those  against  the  person,  it  is  clear  that  certain 
classes  of  pei'sonal  offences,  and  notably  cruelty  to  children, 
should  have  exceptional  treatment.  Public  opinion,  supported 
by  the  Home  Secretary,  is  probably  sufficient  to  enforce  this 
distinction ;  but  if  such  is  not  found  to  be  the  case,  legislation 
should  provide  a  remedy  without  any  unnecessary  delay. — 

Law  Journal, 

*     « 

WUnessts  to  CharacUr. — ^A  comical  story  regarding  witnesses 
to  character  is  told  of  Mr.  Justice  Maule,  who,  if  report  be 
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true — for  he  was  before  my  time, — ^said  more  good  things 
from  the  bench  than  many  of  his  learned  brethren.  One 
day  he  was  trying,  for  an  offence  of  violence  that  I  need  not 
particularise,  a  hypocritical  saint,  who,  as  a  matter  of  course, 
called  a  number  of  persons  to  speak  to  his  character.  As  is 
usual  on  such  occasions,  their  knowledge  on  the  subject  was 
very  limited.  On  one  point,  however,  they  laid  considerable 
stress.  The  prisoner  was  well  known  to  them  as  a  Bible- 
reader  and  a  Sunday-school  teacher.  He  was  in  fact,  in 
their  opinion,  the  very  incarnation  of  piety  and  virtue.  The 
evidence  against  the  accused  was  overwhelming,  and  Maule 
proceeded,  in  no  uncertain  language,  to  sum  up  for  conviction. 
On  the  conclusion  of  the  learned  judge's  remarks,  the  prisoner's 
counsel  jumped  up  and  said :  "  I  crave  your  lordship's  pardon, 
but  you  have  not  referred  to  the  prisoner's  good  character,  as 
proved  by  a  number  of  witnesses."  "  You  are  right,  sir," 
said  his  lordship;  and  then,  addressing  the  jury,  he  con- 
tinued :  "  Gentlemen,  I  am  requested  to  draw  your  attention 
to  the  prisoner's  character,  which  has  been  spoken  to  by 
gentlemen,  I  doubt  not,  of  the  greatest  respectability  and 
veracity.  If  you  believe  them,  and  also  the  witnesses  for 
the  prosecution,  it  appears  to  me  that  they  have  established 
what  to  many  persons  may  seem  incredible,  namely,  that 
even  a  man  of  piety  and  virtue,  occupying  the  position  of 
Bible-reader  and  Sunday-school  teacher,  may  be  guilty  of 
committing  a  heinous  and  grossly  immoral  crime." — "  Later 
Leaves"  hy  Montague  Williams. 

*    * 

• 

The  Penal  Servit^ide  Act,  1891. — A  great  change  in  the 
law  has  been  effected  by  the  Penal  Servitude  Act,  1891  (54 
&  55  Vict.  c.  69).  Hitherto  five  years  has  been  the  mini- 
mum term  of  penal  servitude.  Now  and  in  future  three  years 
is  the  minimum.  Where  a  Court  has  power  to  award  a  sen- 
tence of  penal  servitude,  the  sentence  may,  at  the  discretion 
of  the  Court,  be  for  any  period  not  less  than  three  years  and 
not  exceeding  either  five  years,  or  any  greater  period  autho- 
rised by  the  enactment  in  force.  Further,  where  under  any 
Act  now  in  force,  or  under  any  future  Act,  a  Court  is  em- 
powered or  required  to  award  a  sentence  of  penal  servitude, 
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the  C!oart  may,  in  its  discretion,  unless  such  fa  tore  Act  other- 
wise provides,  award  imprisonment  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labonr.  Another  change 
enables  a  constable  to  take  into  custody,  without  warrant, 
any  holder  of  a  licence  or  person  under  supervision  whom  he 
reasonably  suspects  of  having  committed  any  offence.  A 
third  reform  affects  the  power  to  grant  licences  in  cases  of 
unexpired  terms.  When  an  offender  is  undergoing  a  term  of 
penal  servitude  in  consequence  of  the  forfeiture  or  revocation 
of  a  licence,  a  new  licence  may  be  granted  to  the  offender  in 
like  manner  as  if  the  forfeiture  or  revocation  of  the  previous 
licence  were  a  sentence  of  penal  servitude  which  the  offender 
is  liable  to  undergo.  And  where  a  person  is  sentenced  on  a 
conviction  to  a  term  of  penal  servitude,  and  by  virtue  of  the 
same  conviction  his  licence  is  forfeited,  the  term  for  which  he 
is  sentenced,  together  with  the  term  which  he  is  required 
further  to  undergo  under  section  9  of  the  Penal  Servitude  Act, 
1864,  shall,  for  all  purposes  of  the  Penal  Servitude  Acts 
relating  to  licences,  be  deemed  to  be  one  term  of  penal  servi- 
tude, and  those  Acts  are  to  apply  as  if  on  conviction  of  the 
offence  the  offender  had  been  sentenced  to  the  combined  term. 
These,  with  smaller  amendments  of  the  law,  go  to  make  up 
what  has  not  been  the  most  noticed,  but  is  not  the  least 
important,  Act  of  the  past  session. — Laio  Times. 

Libels  relating  to  Justices, — As  justices  of  the  peace  occupy 
a  position,  and  exercise  a  jurisdiction  which  comes  in  conflict 
with  many  classes  of  persons,  it  is  not  to  be  wondered  that 
they  frequently  require  to  complain,  and  also  to  be  complained 
of.  They  are  in  these  times  seldom  subjected  to  the  question- 
able distinction  of  being  the  objects  of  criminal  information, 
as  was  a  common  mode  a  century  ago  of  appealing  to  the 
High  Court  against  their  conduct.  In  modern  times  a 
mandamtis  and  a  certiorari  suffice  for  most  of  the  require- 
ments, and  these  do  not  involve  any  serious  imputation  on 
their  integrity  or  knowledge  of  the  law.  Nevertheless  there 
is  much  interesting  material  in  the  law  reports  to  instruct 
those  who  are  sometimes  placed  in  difiBcult  situations,  seeing 
^hat  their  judicial,  as  well  as  administrative,  functions  touch 
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on  SO  many  subjects.  We  are  indebted  for  a  most  important 
contribution  to  magisterial  law  to  a  case  recently  reported 
from  Jamaica,  which  throws  much  light  on  the  protection 
accorded  to  justices  of  the  peace,  who,  in  course  of  their 
administrative  duties,  have  occasion  to  complain  of  persons  in 
public  situations.  One  of  the  chapters  in  the  law  of  libel 
treats  of  those  occasions,  which  are  sometimes,  though 
erroneously,  called  privileged,  inasmuch  as  the  libel  com- 
plained of  is  the  result  not  of  any  malice  against  individuals, 
but  merely  flows  from  the  ordinary  discharge  of  their  duties 
by  persons  who  fill  a  public  situation.  It  is  by  no  means 
easy  to  ascertain  when  an  occasion  is  properly  to  be  treated 
as  privileged,  for  the  consequence  is  to  alter  the  burden  of 
proof,  in  case  of  any  action  for  defamation  being  commenced. 
The  mere  fact  that  the  burden  of  proof  lies  on  one  side  or  the 
other  is  often  all-important,  and  determines  the  issue  of  the 
litigation.  Hence,  it  is  useful  to  ascertain  by  what  character- 
istics one  may  detect  whether,  and  to  what  extent,  malice  is  to 
be  presumed  from  certain  words  or  writings,  or  is  to  be  proved 
affirmatively  by  the  party  who  complains  of  it.  The  burden 
of  proof  will  be  seen  to  be  a  technical,  and  yet  substantial, 
element  in  all  litigations  where  justices  are  either  libelled,  or  are 
charged  with  being  themselves  the  libellers.  The  illustrations  in 
the  law  reports  are  abundant,  but  only  a  few  bring  out  with  suf- 
ficient clearness  this  point.  There  were  two  leading  cases  on  this 
subject  before  Lord  Campbell,  and  other  justices  of  the  Queen's 
Bench.  In  one  case,  the  clerk  of  the  peace,  and  in  the  other 
a  justice  of  the  peace,  was  sued  for  defamation,  and  each  set 
up  and  established  a  case  of  privilege.  In  Cooke  v.  Wildes,  5 
R  &  B.  328,  the  defendant,  as  clerk  of  the  peace,  submitted 
to  the  Quarters  Sessions  his  account  of  the  expenses  of  printing 
the  register  of  county  voters.  Before  doing  this  he  had  ad- 
dressed a  letter  to  the  finance  committee  of  magistrates 
explaining  why  he  had  taken  away  the  contract  for  print- 
ing from  the  plaintiffs,  who  had  hitherto  been  entrusted 
with  that  work.  The  clerk  of  the  peace  made  his  explanation, 
adding  these  words :  "  Particularly  as  the  conduct  of  the 
persons  who  are  chiefly  employed  by  the  county  as  printers 
and  stationers  is  involved."  The  letter  stated  that,  in  com- 
paring the  plaintiffs'  charges  with  those  of  other  printers, 
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the  plaintiffs  had  charged  too  much ;  and  the  letter  concluded 
thus:  "Under  the  circumstances  I  have  stated,  it  wiU  be 
seen  that  I  had  no  alternative  but  to  adopt  the  course  I  have 
taken  rather  than  submit  to  what  appears  to  have  been  an 
attempt  to  extort  a  considerable  sum  from  the  county  by  mis- 
representation." Lord  Campbell  had  held  at  the  trial  that 
the  occasion  was  privileged,  but  that  the  concluding  words 
were  not  within  the  privilege,  and  this  was  afterwards  the 
subject  of  argument  before  the  full  Court.  The  Court  laid 
down  a  valuable  rule  after  fully  considering  their  judgment, 
and  it  was  this :  The  doctrine  is,  that  it  is  a  matter  of  law 
for  the  judge  to  determine  whether  the  occasion  of  writing  or 
speaking  criminatory  language,  which  would  otherwise  be 
actionable,  repels  the  inference  of  malice,  constituting  what  is 
called  a  privileged  communication ;  and  if,  at  the  close  of  the 
case,  there  is  no  intrinsic  or  extrinsic  evidence  of  malice,  it  is 
the  duty  of  the  judge  to  direct  a  nonsuit  or  a  verdict  for  the 
defendant,  without  leaving  the  question  of  malice  to  the 
jury,  as  a  difierent  course  would  be  contrary  to  principle, 
and  would  deprive  the  honest  transactions  of  business  and 
of  social  intercourse  of  the  protection  which  they  ought  to 
enjoy.  But  the  Court  was  equally  clear  that,  even  though 
the  occasion  is  privileged,  then  not  only  the  terms  of 
the  alleged  libel,  but  extrinsic  evidence  may  be  given  in 
order  to  show  malice,  and  thereupon  that  question  must  be 
left  exclusively  to  the  jury.  A  case  where  a  justice  of  the 
peace  was  plaintiff  occurred  at  the  same  time,  and  the  same 
question  arose,  for  the  clerk  of  the  peace  was  treated  in  much 
the  same  category  as  the  justice  of  the  peace.  In  Harrison  v. 
Bibsh,  5  E.  &  B.  344,  the  defendant  was  an  elector  of  a 
borough  and  an  inhabitant,  and  he  and  several  hundred  in- 
habitants sent  to  the  Home  Secretary  a  memorial,  complaining 
of  the  plaintiff's  conduct  at  a  recent  election  of  a  member  of 
Parliament.  The  memorial  stated  that  the  plaintiff  made  a 
speech  inciting  to  a  breach  of  the  peace ;  and,  after  reading 
the  Biot  Act,  that  he  gave  orders  to  a  man  to  strike  persons 
in  the  streets.  The  memorial  asked  the  Secretary  of  State  to 
order  an  inquiry,  and  if  the  complaints  were  substantiated  to 
remove  the  plaintiff  from  the  commission  of  the  peace.  At 
the  trial  of  an  action  by  the  justice  for  defamation,  the  Court 
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held  that,  though  the  memorial  had  been  addressed  to  a  Sec- 
retary of  State,  instead  of  to  the  Lord  Chancellor,  still  it  was 
a  mistake  consistent  with  honesty,  and  that  the  occasion  was 
privileged.  But  as  both  parties  called  evidence  to  prove  and 
to  rebut  express  malice,  it  was  a  question  for  the  jury  whether 
the  malice  had  been  proved.  As  Wightman,  J.,  said,  it  was 
prima  facie  a  privileged  communication.  It  was  therefore 
incumbent  on  the  plaintiff  to  show  that  it  was  not  made  bona 
ftde,  and  for  this  purpose  it  was  competent  to  him  to  show 
that  the  allegations  were  false  in  point  of  fact  That  alone 
would  not  have  been  sufiBcient,  but  it  would  be  a  step  towards 
showing  that  the  defendant  was  actuated  by  improper  motives. 
The  defendant,  in  that  case,  satisfied  the  jury  that  he  acted 
honestly,  and  hence  he  obtained  the  judgment  of  the  Court. 
The  difficulty  in  these  cases  is,  undoubtedly,  as  to  what  is  suf- 
ficient evidence  of  an  abuse  of  the  privilege  under  which  the 
words  were  spoken  or  written.  The  point  as  to  the  burden 
of  proof  came  out,  perhaps,  still  more  clearly  in  a  case  of 
Clarke  v.  Molyneux,  3  Q.  B.  D.  237,  decided  by  the  Court  of 
Appeal.  The  plaintiff  was  a  clergyman,  and  had  been  curate 
in  charge  of  a  parish,  the  vicar  being  absent  on  the  Continent. 
The  plaintiff  was  advertised  to  preach  a  sermon  on  a  future  day, 
whereupon  the  defendant  went  and  told  the  clergyman  at 
whose  church  the  sermon  was  to  be  delivered,  that  there  were 
bad  accounts  of  the  plaintiff,  who  had  been  expelled  the  army 
for  cheating  at  cards,  and  had  led  a  profligate  life,  etc.  etc. 
An  action  being  brought,  the  judge  ruled  that  the  communi- 
cation was  privileged,  and  left  it  to  the  jury  to  say  whether 
the  plaintiff  had  proved  that  the  defendant  spoke  recklessly 
without  due  inquiry  into  the  truth  of  the  rumours.  In  other 
words,  the  judge  told  the  jury  that  "  honest  belief"  meant 
belief  founded  on  reasonable  grounds.  The  Court  of  Appeal 
held  that  that  was  wrong,  for  many  persons  might  have  an 
honest  belief,  though  acting  unreasonably.  Brett,  L.J.,  said 
that  his  notion  of  malice  was,  that  it  was  doing  a  wrong  thing 
from  a  wrong  motive.  He  said  that  if  it  be  proved  that  out 
of  anger  or  for  some  other  wrong  motive  the  defendant  has 
stated  that  which  he  does  not  know  to  be  true,  and  he  has 
stated  it  whether  it  is  true  or  not  recklessly  by  reason  of  his 
anger  or  other  motive,  the  jury  may  infer  that  he  used  the 
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occasion  not  for  the  reason  which  justifies  it,  but  for  the 
gratification  of  liis  anger  or  other  indirect  motive.  In  short, 
the  burden  of  proof  that  the  defendant  was  actuated  by  malice 
lay  on  the  plaintiff  and  not  on  t^e  defendant  The  matter 
was  explained  more  pointedly  by  Cotton,  L. J.,  thus :  **  When 
once  the  learned  judge  has  laid  down  that  the  occasion  was 
privileged,  the  only  question  for  the  jury  to  consider  is,  whether 
the  defendant  acted  from  a  sense  of  duty  or  was  actuated  by 
some  independent  motive,  and  the  onus  of  proving  that  the 
defendant  was  influenced  by  some  improper  motive,  that  is, 
that  he  acted  maliciously,  was  on  the  plaintiff.  In  order  to 
show  that  the  defendant  was  acting  with  malice,  it  is  not 
enough  to  show  a  want  of  reasoning  power  or  stupidity,  for 
those  things  of  themselves  do  not  constitute  malice ;  a  man 
may  be  wanting  in  reasoning  power,  or  he  may  be  very  stupid, 
still  he  may  be  acting  bona  Jide,  honestly  intending  to  dis- 
charge a  duty.  The  question  is  not  whether  the  defendant 
has  done  that  which  other  men,  as  men  of  the  world,  would 
not  have  done,  or  whether  the  defendant  acted  in  the  belief 
that  the  statements  he  made  were  true,  but  whether  he 
acted  as  he  did  from  a  desire  to  discharge  his  duty."  A 
recent  decision  by  the  Judicial  Committee  of  the  Privy  Council 
brings  out  the  point  as  to  burden  of  proof  still  more  dearly 
(Jenoure  v.  Delmege,  ante,  p.  500).  The  appellant,  Jenoure, 
was  a  justice  of  the  peace  in  the  island  of  Jamaica,  and  was 
sued  for  defamation  by  Delmege.  Mr.  Jenoure  had  addressed 
a  letter  to  the  inspector  of  constabulary  to  the  effect  that 
Delmege,  a  (government  medical  officer,  was  called  to  attend 
a  woman  in  labour  one  Sunday ;  that,  although  implored  to 
attend  her,  the  plaintiff,  Delmege,  refused  to  do  so  without  a 
fee,  and  that,  consequently,  the  woman  died  on  Monday  morn- 
ing from  want  of  medical  attendance.  The  letter  went  on 
thus :  "  I  shall  be  obliged,  in  the  interest  of  humanity,  espe- 
cially as  I  am  informed  it  is  by  no  means  an  uncommon 
occurrence  for  Doctor  Delmege  to  refuse  to  attend  such  cases, 
if  you  will  inquire  into  the  matter,  and,  if  the  facts  prove  to 
be  as  stated,  that  you  will  report  the  case  to  the  proper 
authority,  as  such  wilful  neglect  cannot  be  aUowed.**  An 
action  being  brought,  the  justice  of  the  peace  pleaded  the 
truth   of   the    facts,  and   that  the  occasion  was  privileged 
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Evidence  was  given  on  both  sides,  and  the  jury  found  a  ver- 
dict for  the  doctor,  and  the  Court  afterwards  refused  to  order 
a  new  trial.  The  ground  of  appeal  to  the  Privy  Council  was, 
that  the  judge  had  misdirected  the  jury  as  to  the  knotty  point 
of  express  malice.  The  judge  had  told  the  jury  that  the 
occasion  was  privileged,  but,  nevertheless,  that  the  defendant 
must  satisfy  the  jury  that  he  had  made  the  communication 
with  a  belief  in  its  truth.  He  also  said  that  in  no  case  was 
it  required  that  the  plaintiff  should  prove  express  malice  ;  in 
other  words,  the  judge  told  the  jury  that  where  a  defendant 
claims  privilege  in  respect  of  a  charge  of  misconduct  volun- 
teered to  him,  it  lay  upon  the  defendant  to  prove  affirmatively 
that  he  honestly  believed  the  statements  contained  in  the 
alleged  libel  to  be  true,  and,  unless  that  was  made  out  to  their 
satisfaction,  it  was  not  incumbent  on  the  plaintiff  to  prove 
express  malice.  The  Judicial  Committee,  in  reviewing  the 
judgment  of  the  Jamaica  Supreme  Court,  which  defended  the 
ruling  of  their  Chief- Justice,  held  that  such  a  ruling  was  wrong. 
The  Court  says  that  the  privilege  would  be  worth  very  little 
if  a  person  making  a  communication  on  a  privileged  occasion 
were  to  be  required,  in  the  first  place,  to  prove  affirmatively 
that  he  honestly  believed  the  statement  to  be  true.  In  such 
a  case,  the  Judicial  Committee  says  bona  fides  is  always  to  be 
presumed.  There  was  thus  a  miscarriage  of  justice  in  con- 
sequence of  the  ruling  of  the  Chief-Justica  The  jury  were 
told  that  it  was  for  the  defendant  to  prove  that  he  honestly 
believed  the  statements  in  his  letter  to  be  true ;  whereas  the 
letter  itself  put  those  statements  forward  not  as  matters  of 
the  truth  of  which  the  writer  had  satisfied  himself,  but  as 
matters  calling  for  inquiry  and  consideration  by  the  proper 
authorities.  This  decision  of  the  Privy  Council  is  thus  a 
valuable  protection  to  all  justices  who  are  called  upon  occa- 
sionally to  point  out  the  neglect  of  public  o&deAa.^-^mtice  of 
the  Peace, 

# 

Codification  and  Vagliaiufs  Case. —  Vagliano's  case,  recently 
decided  in  the  House  of  Lords,  is  a  painful  reminder  that  the 
"  uncertainty  of  the  law  '*  may  not  be  wholly  and  at  once 
removed  by  codification.     It  is  a  case  on  the  meaning  of  the 
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English  Bills  of  Exchange  Act,  in  which  it  has  been  attempted 

to  express  the  law  in  the  fonn  of  a  statute.     The  controversy 

turned  on  the  construction  of  a  certain  clause  of  the  Act,  and 

the  decision  depended  on  the  question  whether  the  Act  was 

to  be  interpreted  with  reference  to  the  common  law  which  it 

was  intended  to  codify,  or  with  reference  only  to  the  words 

of  the  Act     The  trial  Court  decided  in  favour  of  the  plaintiff. 

This  decision  was  affirmed  by  the  Court  of  Appeal  by  a  vote 

of  six  to  one.     On  appeal  to  the  House   of  Lords,   these 

decisions  were  reversed  by  a  majority  of  six  to  two,  so  that, 

as  Judge  Chalmers  says,  in  an  article  on  the  case  in  the  Idtys 

Quarterly  *:  "  Although  the  plaintiff  has  lost  the  day,  he  may 

still  derive  a  melancholy  satisfaction  from  the  knowledge  that 

eight  judges  out  of  fifteen  have  given  opinions  in  his  favour. 

and  that  the  seven  who  were  adverse  to  him  by  no  means 

agreed  as  to  the  grounds   on   which   his  claim  should  be 

defeated."    The  clause  in  question  was  Section  7  (3)  of  the 

Bills  of  Exchange  Act  of  1882,  by  which  it  is  provided  that 

where  the  payee  is  a  fictitious  or  non-existent  person,  the 

bill  may  be  treated  as  payable  to  bearer.     Before  the  passage 

of  the  Act,  the  rule  of  law  as  stated  by  Judge  Story  was 

as  follows:  ''If  a  bill  is  payable  to  a  fictitious  person  or 

order,  then,  as  against  all  persons  who  are  parties  thereto, 

and  aware  of  the  Jiction,  it  will  be  deemed  payable  to  bearer, 

in  favour  of  a  bona  fide  holder  without  notice  of  the  fiction.** 

Story  on  Bills,  sec  200.     In  this  case  the  parties  to  the  suit 

were  not  aware  of  the  fiction ;  the  bills  were  forged  by  the 

plaintiffs  clerk,  and  the  name  of  the  payer  was  inserted  for 

the  purpose  of  obtaining  his  acceptance.     It  was  a  name  of  a 

real  person,  but  not  the  name  of  a  person  having  any  real 

interest,  and  it  was,  as  some  of  the  judges  held,  fictitious  so 

far  as  the  bill  was  concerned.     Five  of  the  judges  of  the 

Court  of  Appeal,  treating  the  Act  as  codifying  the  common 

law,  held  that  the  section  must  be  read  as  if  it  contained  the 

words  against    any  party  with   notice  thereof.    Lord   Esher 

dissented,   and  insisted  that  this  construction  required  the 

addition  of  words  to  the  statute.     The  House  of  Lords  Bgceed 

with  him,  and  Lord  Herschell  said  he  thought   the  proper 

course  was,  first,  to  examine  the  language  of  the  statute  and 

*  Vagliano'a  case,  by  H,  D.  ChalmerB,  7  Law  Quarterly  Beview,  71^ 
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to  ask  what  is  its  natural  meaning,  and  not  to  start  with 
inquiring  how  the  law  stood,  and  then  assuming  that  it  was 
intended  to  leave  it  unaltered,  to  see  if  the  words  will  bear  an 
interpretation  in  conformity  with  this  view. 

This  case  is  a  striking  illustration  of  two  important  points 
in  the  controversy  over  codification.  In  the  first  place,  it 
seems  to  suggest  that  codification  may  not  always  tend  to 
certainty  in  the  law,  and  the  more  so  since  the  uncertainty 
begins  with  the  question  on  what  principle  the  statute  is  to 
be  interpreted,  and  ends  with  the  disagreement  among  all  the 
judges  of  three  courts ;  and,  secondly,  it  shows  that  a  code 
once  enacted  is  a  new  source  of  law,  and  not  merely  an 
expression  of  old  principles,  so  that  it  makes  a  complete 
change  in  the  nature  of  the  law.  A  code  is  not  merely  a 
means  of  summing  up  the  law  as  it  now  is,  for  convenience 
of  reference,  but  it  is  a  body  of  rules  for  the  Courts  to 
interpret  The  business  of  the  Courts  becomes  henceforth 
interpretation  of  the  rules  rather  than  the  administration  of 
justice  according  to  the  established  principles.  It  is  true  that 
Lord  Herschell  said:  ''The  Bills  of  Exchange  Act  was 
certainly  not  intended  to  be  merely  a  code  of  existing  law ; " 
but  the  same  is  true  of  every  attempt  at  codification.  Codifi- 
cation and  law  reform  go  together.  The  codifier  is  unwilling 
to  crystallise  the  defects  in  the  law.  He  very  properly  tries 
to  make  the  law  better  before  he  gives  it  definite  form.  The 
new  statute  becomes  the  law  to  be  administered,  and  the 
function  of  the  judge  is  thereafter  to  ascertain  the  meaning  of 
the  words  of  the  statute  rather  than  to  apply  legal  principles 
to  the  case  before  him.  It  may  be  that  it  is  better  that  there 
should  be  definite  rules  easily  accessible  to  the  people  as  well 
as  to  the  judges,  but  we  doubt  whether  the  people  would  read 
the  rules  and  whether  they  would  not  rather  continue  to  act 
according  to  their  own  sense  of  right,  and  leave  it  to  the 
judges  to  decide  between  them ;  and  this  case  shows  that  the 
rules  themselves  might  be  variously  interpreted,  and  also  that 
they,  and  not  the  established  judicial  sense  of  right,  would  be 
the  foundation  of  the  decision. — New  Jersey  Law  Joumod. 

#     • 
# 

A  Disgrace  to  the  Bench  of  Kaixsas.  —  The   Central  Law 
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Journal  for  7th  August  has  the  following  article  on  one 
M'Eay,  a  Kansas  judge,  which  for  plain  speaking  we  conunend 
for  pemsal  to  those  unenlightened  ones  who  do  not  think  that 
it  is  proper  for  the  legal  press  to  censure  those  memheis  of 
the  Bench  who  bring  disgrace  upon  it,  and  the  administration 
of  justice  into  contempt : — "  The  extraordinary  proceedings 
described  in  recent  despatches,  on  the  part  of  the  Kansas 
judge,  who  was  elected  to  that  position  by  the  fianneis' 
organisation,  because  he  was  not  a  lawyer  and  didn't  know 
any  law,  appeared  to  be  a  natural  sequence  of  the  election  of 
an  ignoramus  to  the  BencL  His  actions  would  be  ludicrous 
if  they  were  not  so  serious  in  their  resulta  The  legal  aspect 
of  the  matter  is,  that  he  has  defied  the  Supreme  Court  of  the 
State  of  Kansas  by  setting  aside  its  order  in  a  foreclosure  suit 
To  enforce  his  own  order  he  has  caused  the  arrest  and 
imprisonment  of  the  receiver  of  the  property  for  contempt  of 
court  in  obeying  the  order  of  the  higher  tribunal,  and  has 
caused  the  arrest  of  the  Sheriff  for  releasing  the  receiver  upon 
a  writ  of  habeas  carpus  granted  by  the  Supreme  Court  He  is 
reported  to  have  refused  to  give  any  attention  whatever  to 
proceedings  for  the  foreclosure  of  mortgages,  stating,  as  bis 
reason,  that  such  actions  are  oppressive  to  the  people.  It  was 
proposed  at  the  time  of  the  election  of  this  '  freak,'  to  send 
him  to  a  law  school  before  taking  his  seat  on  the  bench.  But 
the  plan  was  abandoned,  and  doubtiess  with  reason.  It  is 
plain  to  be  seen  from  his  antics  that  the  man  not  only  never 
knew  any  law,  but  that  he  is  incapable  of  acquiring  it  He 
lacks  in  a  woful  d^ree  that  common  sense  which,  in  a  judge, 
is  as  necessary  as,  and  often  passes  for,  legal  learning.  Even 
a  jackass  knows  better  than  to  try  to  impede  the  progress  of  a 
locomotive.  But  this  Kansas  species  doesn't  hesitate  to 
antagonise  the  Supreme  Court  and  public  opinion  as  well 
The  overthrow  of  accepted  l^al  procedure  and  the  defiance  of 
acknowledged  authority  may  seem  the  proper  thing  to  tbe 
jaundiced  visions  of  fanatics,  but  it  will  hardly  commend  itself 
to  civilised  people.  If  the  organisation  which  elected  this 
man,  and  which  it  is  claimed  now  upholds  him,  stands  for 
dishonesty  in  the  treatment  of  creditors  and  irregukrity  in  the 
administration  of  justice,  its  early  dissolution  is  to  be  hoped 
"^r.     As  for  *  Judge  *  M*Kay,  his  career  should  be  cut  short  by 
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lemoval  from  the  positioa  he  has  disgraced."  The  people  of 
Manitoba  would  think  it  a  monstrous  thing  to  be  inflicted 
with  such  an  apology  for  a  man ;  but  we  regret  to  say  that 
there  is  a  judge  of  a  County  Court  of  this  province  who 
repeatedly  openly  defies  and  burks  the  acts  of  our  Legislature, 
and  who  habitually  scoffs  at  the  decisions  of  the  highest  Court 
of  this  province,  and  of  the  highest  Courts  of  the  empire, 
lessening,  of  course,  by  such  actions  the  respect  of  his  hearers, 
but  none  the  less  subverting  justice  and  making  his  court  a 
by-word  among  those  who  would  gladly  shun,  but  have  to 
frequent  it.  To  such  an  extent  has  this  been  carried  that  one 
of  the  leading  counsel  in  this  province,  Mr.  Howell,  Q.C.,  the 
other  day  declared  in  our  hearing  at  the  opening  of  a  trial  in 
the  Queen's  Bench  that  "the  conduct  of  the  County  Court 
judge  at  the  hearing  of  the  case  before  hinx  was  a  reflection  on 
the  administration  of  justice  in  Manitoba,  and  a  disgraceful 
proceeding  in  a  court  of  justice ! "  It  is  with  great  reluctance 
that  we  feel  called  upon  to  give  publicity  to  these  facts,  but 
our  duty  to  the  public  is  plain,  and  we  will  not  shrink  from 
it ;  yet  at  the  same  time  we  trust  that  we  shall  not  be  com- 
pelled to  refer  to  this  subject  again,  and  that  the  judge  will 
endeavour  to  restore  a  feeling  of  confidence  in  the  procedure 
of  his  court,  and  act  more  in  harmony  with  the  feelings  of  the 
profession  and  the  public  at  large. —  Western  Law  Times. 


Wevicw. 


The  Elements  of  Practical  Conveyancing  according  to  the  Law  of 
Scotland,  By  Henrt  Hilton  Brown,  a  Member  of  the 
Society  of  Solicitors  of  Elginshire.  Edinburgh :  T.  &  T. 
Clark,  Law  Publishers.     1891. 

This  handbook,  though  unambitious  in  its  object,  should 
prove  very  useful  Its  genesis  is  explained  by  the  author : — 
"  The  Society  of  Solicitors  of  Elginshire,  in  the  beginning  of 
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1890,  resolved  to  make  arrangements  for  a  course  of  lectures 
on  Elementary  Law  for  the  benefit  of  law  apprentices  and 
clerks.  The  coarse  was  to  be  delivered  in  the  winter  of 
1890-91,  and  the  author  was  asked  to  undertake  the  subject 
of  Conveyancing.  .  .  .  The  following  pages  contain  the  out- 
come of  his  deliberation,  re-written  and  re-arranged  in  the 
light  of  a  session's  experience."  It  should  be  of  service  to 
law  apprentices  by  making  their  somewhat  dry  daily  work 
more  intelligible  and  consequently  more  interesting.  The 
arrangement  is  excellent.  The  general  principles  of  Convey- 
ancing, though,  of  necessity,  laid  down  broadly  and  generally, 
and  with  great  brevity,  are  nevertheless  stated  with  extreme 
distinctness.  The  various  deeds  dealing  with  heritable  and 
moveable  rights  are  there  treated  in  order,  and  their  various 
clauses  explained  with  the  same  brevity  and  clearness.  The 
book  is  not  intended  to  supersede  perusal  of  the  standard 
works,  but  is  well  designed  to  accomplish  its  purpose.  The 
Final  Instructions  are  by  no  means  the  least  important  part 
of  the  work.  It  may  not  help  a  law  apprentice  much  to 
know  that  a  "  Declaratory  Adjudication  is  used  when  a  title 
has,  through  error,  become  mixed,  or  the  descriptions  of  sub- 
jects have  been  inadvertently  transposed ; "  but  the  general 
public  must  feel  hopeful  when  they  hear  an  "old  hand"* 
instructing  the  law  agents  of  the  future  as  follows : — "  If 
there  are  two  ways  open  to  your  client,  which  are  both 
correct,  but  one  more  costly,  never  advise  him  to  adopt  the 
latter  without  a  sufficient  reason;"  and  again,  "Study 
brevity, — never  use  two  words  where  one  will  do,  or  a 
phrase  for  what  a  word  will  express." 


All  eommunicaiums  far  the  Editor  to  be  addressed  to  the  care  of  the 
PvbUshers,  Messrs.  T.  &  T.  Clark  S8  Oearge  Street,  Edxrimf/k. 
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Judicial  Appointments, — ^The  London  Law  Times  writes : 
— "  We  are  rather  curious  to  know  why  all  judicial  appoint- 
ments in  Scotland  seem  to  be  regulated  by  political  considera- 
tions, while  in  England  such  considerations  are  sometimes 
disregarded.  It  is  said  that  the  supply  of  Tory  lawyers  in 
Scotland  has  been  exhausted,  and  that  the  Liberal  Unionists 
will  now  have  a  chance."  If  this  really  is  said,  its  being 
said  is  hard  to  explain.  The  present  Government  have 
appointed  Lord  Wellwood  and  Lord  Kyllachy,  both  Liberal 
Unionists,  to  be  judges  in  the  Supreme  Court.  The  newly- 
appointed  Sheriffs  of  Perthshire  and  Ross  are  Liberal 
Unionists.  The  Sheriff- Substitutes  at  Banff,  Wigtown, 
Greenock,  and  Hamilton  belonged  to  the  same  section  of 
the  party  before  they  were  cut  off  from  politics.  That  is  a 
just  share,  we  should  be  inclined  to  think,  considering  the 
ratio  which  the  number  of  Liberal  Unionists  bears  to  the 
number  of  Tories.  But  we  have  not  made  the  calculation 
with  precision. 

•     « 
# 

Those  Lawyers  Again  ! — We  fear  that  the*  Scotsman  of 
17th  November  last  has  further  prejudiced  the  legal  profession 
in  the  minds  of  the  public.     In  describing  a  case  of  suicide 
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which  occurred  some  days  previously,  it  gratuitously  stated 
that  the  unfortunate  gentleman  killed  himself  "  by  jumping 
over  the  harrigten,  and  alighting  on  his  head  ! " 

• 

A  Notable  Figure. — By  the  death  on  8th  November  of 
Mr.  William  Gardiner,  principal  robe-keeper  to  the  Faculty 
of  Advocates,  a  notable  figure  has  been  removed  from  the 
Parliament  House  in  Edinburgh,  and  the  Scottish  Bar  has 
lost  a  valuable  servant.  Mr.  Gardiner  held  his  post  for  the 
extended  period  of  fifty-five  years.  While  more  than  half  a 
century  of  lawyers  came  and  went,  began  their  careers  and 
ended  them,  he  remained  steadily  at  his  daily  routine.  Jeffirey 
and  Cockbum,  Hope,  McNeill,  Inglis,  Moncreiff — all  found  him 
quietly  waiting  for  them  in  the  robing-room  in  those  distant 
mornings,  just  as  did  almost  the  latest  intrant  to  the  Faculty. 
Wigs  and  gowns  were  his  department,  and  not  the  administra- 
tion of  the  law.  But  he  took  a  lively  interest  in  all  that 
pertained  to  the  Faculty  and  to  every  one  of  its  members. 
He  had  a  good  deal  of  dry  humour  in  his  composition,  and  held 
his  own  shrewd  opinion  of  each  of  the  counsel  whom  he 
deferentially  assisted  to  adorn  themselves  each  morning. 
There  were  few  idiosyncracies  which  Gardiner  failed  to  mark, 
and  slyly  hint  at  when  opportunity  arose.  Some  years  ago 
the  Faculty  of  Advocates  presented  him  with  a  testimonial  in 
recognition  of  his  completion  of  a  term  of  fifty  years  in  their 
service.  In  his  "  stretched-out  life  "  he  saw  great  changes  in 
almost  every  direction,  and  when  he  came  to  die  himself  he 
had  long  outlived  the  Parliament  House  of  his  youth. 


Special  Hrttclca. 


CARRIAGE  AND  CONVEYANCE. 

We  are  familiar  in  the  nomenclature  of  the  road  with  the 
distinction  between  a  carriage  and  a  conveyance,  and  the 
terms  at  oncb  suggest  very  difierent  ideas.  To  speak  of  a 
carriage  calls  up  the  man  of  means  who  keeps  his  own 
-vachman,  and  is  weighed  down  by  the  ailments  of  his  own 
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horses ;  bat  when  we  are  told  of  a  conveyance,  there  rises  a 
confused  vision  of  the  varioas  "  machines  '*  that  transport  the 
itinerant  bagman  from  one  hostelry  to  another.  A  convey- 
ance is  anything  that  conveys  ;  a  carriage  cannot  be  exactly 
defined,  but  we  know  that  it  is  something  finer  than  a  convey- 
ance. We  may  discard  at  once  the  sense  in  which  the  word 
is  used  in  connection  with  the  ascent  of  St.  Paul  and  his 
companions  to  Jerusalem.  The  popular  use  of  these  interest- 
ing terms  is  curiously  illustrative  of  legal  disquisitions  on  an 
important  department  of  Bailway  Law.  The  Legislature  in 
1845  authorised  railway  companies  to  "carry  or  convey." 
What  is  carrying  and  what  is  conveying  has  not  yet  been 
made  quite  clear ;  it  would  seem  that  the  Scottish  and  English 
Courts  do  not  see  eye  to  eye  in  regard  to  it,  and  it  may  be 
questioned  whether  an  absolute  distinction  can  be  drawn.  It 
may  not  be  unprofitable  to  focus  what  light  can  be  gathered 
upon  this  subject  from  the  leading  cases  in  which  the 
distinction  has  been  canvassed,  although  there  can  be  no 
doubt  that  the  new  wine  of  Sailway  Extension  puts  a  severe 
strain  on  the  old  bottles  of  the  contract  of  carriage 

We  start  with  the  responsibility  imposed,  upon  the  one 
hand,  on  common  carriers  by  the  policy  of  the  edict  nattto 
caupanes  as  adopted  in  Scotland,  or  the  custom  of  the  realm 
in  England,  and  with  the  fact,  upon  the  other,  that  railway 
companies  were  originally  formed,  if  the  root-idea  is  regarded, 
to  make  a  road,  and  profit  out  of  it.  Their  proper  remunera- 
tion was  in  the  form  of  tolls :  to  become  carriers  was  permis- 
sive, and  in  their  own  power.  So  far  it  is  simple,  but  an 
ordinary  carrier  is  only  bound  to  carry  according  to  his 
profession,  while  very  exceptional  obligations  have  been 
imposed  upon  railway  companies.  In  practice,  complication 
arises  from  the  variety  of  things  now  conveyed  or  carried. 
Passengers,  live  stock — including  lions — passengers'  luggage, 
and  ordinary  goods  do  not  all  stand  upon  the  same  footing. 
In  ascertaining  the  precise  legal  relations  of  the  transit  of 
merchandise  or  live  stock  many  elements  may  be  involved, 
including  the  risk  undertaken,  the  ownership  of  the  waggon, 
the  terminal  services  performed,  the  modifications  of  a  special 
contract 

The  duty  of  a  common  canier  may  be  summarised  as  being 
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to  carry  safely,  to  carry  expeditiously,  and  to  cany  for  a 
reasonable  rate.  We  shall  not  embark  upon  the  question  of 
rates  versus  tolls  further  than  as  the  distinction  may  illostrate 
the  lines  that  divide  carriage  from  conveyanca  The  two 
alternative  phases  of  a  railway  company's  business  are  found 
contrastedly,  though  not  exclusively,  provided  for  in  sections 
79  and  85  of  the  Bailways  Clauses  Act  of  1845.  The  power 
given  to  become  carriers  is  permissive,  and  is  found  in  section 
79  supplemented  by  section  82,  which  expressly  entitles  to 
all  the  privil^;es  of  common  carriers.  The  company  are 
authorised  to  employ  engines  or  other  locomotive  power,  and 
carriages  and  wagons  to  be  propelled  thereby,  and  to  carry 
and  convey  upon  the  railway  all  such  passengers  and  goods 
as  may  be  offered  to  them,  and  to  make  reasonable  chai|:es 
not  exceeding  the  tolls  authorised  by  the  general  public 
statute  and  by  their  special  Act  "  Toll,"  which  "  is  a  word 
of  varying  meaning,"  sometimes  importing  tolls  proper  only, 
and  sometimes  including  charges  for  carriage,  is  here,  as  in 
the  interpretation  clause,  used  in  the  more  comprehensive 
sense.  In  both  cases  it  is  found  in  conjunctiou  with  the 
word  "*  convey."  It  is  used  again  in  section  84  in  conjunc- 
tion with  '*  conveyance,"  in  reference  to  calculation  by  mileage, 
and  in  section  85  it  is  contrasted  with  "charge  for  the 
carriage  of  passengers  and  goods,"  and  is  thei-efore  used  in  the 
restricted  senses  Section  85  confers  upon  "all  companies 
and  persons "  the  right  to  "  use  the  railway  with  engines 
and  carriages  properly  constructed,"  and  it  would  appear  that 
the  sections  which  follow  down  to  and  including  the  94th  all 
refer  to  tolls  in  respect  of  transit  on  the  road,  and  not  to 
charges  for  carriage  proper  (ff.  R  v.  Jackson,  3  K.  850.  Sc. 
N.  K  B.  C.  V.  Anderson,  1  M.  1056.  cf.  Brown  v.  0.  W.  A. 
L.  E.  9,  Q.  B.  D.  744).  It  is  also  remarkable  that  the 
provisions  dealing  with  regulations  relating  to  the  use  of  the 
railway,  and  the  detailed  conditions  as  to  engines  and  carriages, 
are  mainly  concerned  with  matters  incidental  to  the  presence 
on  the  line  of  independent  vehicles,  or,  at  any  rate,  of  foreign 
plant. 

Section  79  of  the  Act  of  1845  makes  reference  to  the 

^\b1  Act  of  the  company  as  well  as  to  the  public  statute. 

lauses  of  a  special  Act  which  deal  with  these  matters 
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are  broadly  divisible  into  the  ''  toll  clauses  "  proper,  and  the 
"limiting  charges"  clauses.  Take,  for  example,  the  Cale- 
donian and  Scottish  North-Eastern  Amalgamation  Act  of 
1866. 

Power  is  given,  in  the  first  place  (sea  34),  "to  demand 
or  take  in  respect  of  the  use  of  the  railways  .  .  .  and  for  the 
use  of  carriages  thereon  any  tolls  not  exceeding"  certain 
specified  sums — "  in  respect  of  passengers,  animals,  articles, 
matters,  and  things  conveyed  upon  the  railway."  An  addi- 
tional charge  is  authorised,  in  the  second  place,  in  each  case 
(sec.  34)  "if  conveyed  in  or  upon  any  carriage  belonging 
to  or  provided  by  the  company." 

A  separate  toll  is  sanctioned  (sec  35)  "for  the  use 
of  engines  for  propelling  carriages  upon  the  railway"  in 
addition  to  the  several  other  tolls  or  sums  authorised. 

There  follow  a  short- distance  clause  and  a  small -parcels 
clause,  and  then  come  the  limiting  charges  clauses,  one  (sec. 
38)  dealing  with  maximum  rates  for  passengers,  and  the 
other  (sea  39)  with  the  same  for  animals  and  goods.  The 
latter  runs  thus : — **  The  maximum  rate  of  charge  to  be  made 
by  the  company  for  the  conveyance  of  animals  and  goods  on 
the  said  railways,  including  the  tolls  for  the  use  of  the  said 
railways,  and  for  waggons  or  trucks  and  locomotive  power, 
and  for  every  other  expense  incidental  to  the  conveyance 
(except  a  reasonable  charge  for  loading  and  unloading  goods 
at  any  terminal  station  in  respect  of  such  goods,  and  for 
delivery  and  collection,  and  any  other  service  incidental  to  the 
business  or  duty  of  a  carrier,  where  any  such  service  is 
performed  by  the  company),  shall  not  exceed  the  following 
suras,"  etc.  The  clause  relating  to  passengers  is  similar,  but 
stops  at  the  word  conveyanca  It  is  evident  that  the  goods 
clause  at  once  raises  a  broad  distinction  between  what  is 
"  incidental  to  conveyance  "  and  is  not  to  be  paid  for,  other- 
wise than  in  the  maximum  charge,  and  what  is  "  incidental 
to  '  carrierage,' "  and  is  to  be  paid  for  extra.  Let  us  see  what 
the  limitation  means.  In  the  case  of  passengers  the  mileage 
toll  for  use  is  2d.,  for  carriage  Id.,  and  for  locomotive  power 
Id. ;  in  that  of  horses  or  cattle,  2d.,  2d.,  and  Id.  respectively; 
and  in  that  of  coal  (per  ton),  l^d.,  Id.,  and  Id.  The  maximum 
rate  under  the  limiting  clauses  is  for  a  first-class  passenger  2d., 
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and  for  a  third-class  passenger  Id.;  tot  horses,  at  owner's 
risk,  3d.,  and  at  company's  risk  4d.;  for  cattle.  Id.  when 
conveyed  in  truck  loads,  and  for  coal  conveyed  a  distance  of 
over  nine  miles  Ifd.  for  the  first  nine,  and  l^d.  for  every 
additional  mile. 

The  question  has  been  raised  whether  the  limiting  ehaiges 
clause  of  such  an  Act  applies  to  traffic  conveyed  otherwise 
than  as  a  carrier,  or  only  to  charges  for  actual  carriage.  In 
the  same  case  the  Bailway  Commissioners,  acting  under  the 
Act  of  1873,  "had  no  hesitation  in  saying"  that  it  did ;  the 
First  Division  of  the  Court  of  Session  (Lord  Deas  refusing 
even  to  indicate  any  opinion)  intimated  their  view  that  it  did 
not  (Aberdeen  Commercial  Co.,  etc,  v.  G.  N.  J5.  B.,  3  N.  &  M. 
2X)5  and  6  E.  67).  The  views  of  the  Scottish  Court  in  this 
case  as  to  what  constitutes  carriage  can  scarcely  be  harmonised 
with  the  reasoning  of  the  Queen's  Bench  Division  in  the 
important  case  of  HaU  v.  Z.  B.  A  8.  C.  S.C.(LK  15,  Q.  B. 
D.  505).  The  Scotch  case  was  a  reference  from  the  Sail  way 
Commissioners,  which  was  very  awkwardly  stated,  but  it 
elicited  a  very  distinct  declaration  from  the  Court  as  to  what 
in  their  view  was  acting  as  carriers.  The  English  case,  also 
a  reference  from  the  Commissioners,  resulted  in  an  equally 
emphatic  affirmation  as  to  what  are  terminal  services  incidental 
to  carriage  as  opposed  to  conveyance.  It  is  important  to 
observe  that  the  limiting  charges  clause  in  the  special  Act 
considered  in  the  Aberdeen  case  formed  part  of  an  old  Act, 
and  did  not  contain  the  portion  in  brackets  relative  to 
terminals ;  while  in  Hall's  case,  the  clause  was  almost  exactly 
the  same  as  the  one  we  have  taken  as  our  illustration.  It  is 
significant  that  the  Scottish  judges  had  not  under  their  eyes 
the  contrast  which  appears  within  the  four  comers  of  the 
clause  in  the  latter  case. 

The  circumstances  of  the  Aberdeen  case  were  these.  The 
Company's  Act  was  an  old  one,  and  its  tolls  for  the  transport 
of  manure  had  been  framed  before  expensive  artificial  manures 
requiring  protection  in  transit  had  come  into  general  use. 
The  company  were  dissatisfied  with  the  remuneration  provided 
under  their  limiting  charges  clause,  for  this  branch  of  traffic 
which  had  largely  expanded,  and  proceeded,  on  the  assumption 
that  it  was  applicable  to  carrier's  charges  only,  to  discard  it 
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and  fall  back  on  the  tdls  provided  by  Ot&i  toll  clauses 
proper,  maintaining  that  they  were  entitled  to  charge  as  toU- 
takeis  anything  within  the  sum  total  of  the  three  elements 
for  whidi  toll  might  he  taken.  Having  previously  earned 
the  Uuffic  in  question  upon  consignment  notes  at  station  to 
station  rates,  they  issued  a  notice  that  they  "  did  not  profess 
to  act,  and  did  not  act  as  carriers  '*  of  the  articles  comprising 
it,  but  that  they  would  on  request,  on  certain  conditions  and 
at  agreed  rates  (but  not  otherwise),  provide  waggons  or 
locomotive  power,  or  both,  to  persons  desiring  the  use  of  their 
railways  for  the  purpose  of  allowing  them  to  forward  such 
traffic  Consignment  notes  were  discontinoed,  and  "requisition 
notes  for  the  use  of  plant"  substituted  for  them.  It  was 
stated  on  the  schedule  to  these  notes  that  cme-half  of  the 
charge  was  for  the  use  of  waggons  and  locomotive  power,  and 
the  other  half  for  the  use  of  the  railway.  Two  large  manure 
companies  subscribed  these  notes  under  protest,  and  applied 
to  the  Bailway  Commissioners  under  the  Bailway  and  Canal 
Traffic  Act,  maintaining  that  the  notice  was  invalid,  and  that 
the  company  could  only  charge  under  the  limiting  charges 
clauses  of  their  Acts,  under  the  circumstances  "  under  which 
the  goods  were  carried  or  conveyed  upon  their  railways." 
As  matter  of  fact,  it  appeared  that  the  waggons  were  handed 
over  to  the  applicants  at  Aberdeen  station,  removed  by 
them  to  their  premises,  and  there  loaded  and  returned  by 
them  to  the  company  at  their  goods  station.  The  company 
supplied  locomotive  power  for  conveyance  to  the  station 
of  discharge,  where  the  contents  were  removed  in  the  com- 
pany's sidings,  by  the  local  agents  of  the  applicants  or 
their  customers.  The  waggons  in  transit,  it  appeared, 
formed  a  part  of  the  ordinary  trains  of  the  company. 
The  Bailway  Commissioners  held  that  as  matter  of  fact  the 
company  did  carry  and  convey  the  goods  in  question,  that 
they  could  only  charge  under  their ,  limiting  chaiges  clause, 
and  that  the  Jjpiiting  charges  clause  was  also  a  toll  clause. 
They  regarded  their  action  as  a  refusal  of  reasonable  facilities. 
The  judges  of  the  First  Division,  upon  the  case  stated  to 
them,  regarded  the  company's  action  as  imposing  an  unreason- 
able prejudice  or  disadvantage  on  a  particular  class  of  traffic ; 
declined  to  agree  in  holding  that  the  limiting  clause  applied 
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to  them  as  toll-takers,  because  they  thought  it  "  not  a  toll 
clause,  but  a  clause  regulating  the  diarges  for  carriage ; "  and 
decided  that  "  what  the  company  did  in  point  of  fact,  and  for 
which  they  claim  to  be  remunerated,  was  neither  more  or 
less  than  acting  as  carriers  of  these  goods."  The  Lord  Pre- 
sident laid  stress  on  the  fact  that  the  waggons  conveying 
them  formed  part  of  composite  goods  trains,  in  which  there 
were  waggons  belonging  to  other  traders  of  which  the  com- 
pany acted  as  carriers,  and  considered  the  loading  or  unload- 
ing immaterial,  as  it  was  common  in  the  ordinary  course  of 
railway  traffic  that  that  should  be  done  by  the  trader.  The 
Lord  President  took  a  distinction  between  the  separate  toll 
for  the  use  of  an  engine,  and  the  charge  for  locomotive  power 
included  in  the  limiting  clause,  observing  with  due  disre- 
gard of  the  rubric  that  the  former  was  not  a  charge  for  the 
furnishing  of  propelling  power,  but  for  the  exclusive  use  of 
an  engine,  while  the  charge  for  locomotive  power  was  "a 
charge  that  may  be  made  for  that  use  of  an  engine  which 
every  truck  in  a  long  train  has  in  common  with  all  the  other 
truek&"  The  criterion  in  his  view  was  found  in  whether 
the  conduct  of  the  train  was  in  the  hands  of  the  trader  him- 
self or  in  that  of  the  company,  and  here  he  considered  the 
company  just  did  the  specific  things  contemplated  by  the 
Legislature  in  section  79  of  the  Railways  Clauses  Act,  which 
authorised  them  to  carry.  No  suggestion  seems  to  have 
been  canvassed  as  to  the  liability  incurred  by  the  company 
in  respect  of  the  traffic  in  question,  and  the  view  indicated 
would  practically  read  out  of  section  79  the  alternative 
words  "  or  convey!*  It  was  said,  no  doubt,  that  the  word  tolls 
in  that  section  really  means  charges  for  carriage.  It  might 
perhaps  with  equal  truth  be  suggested  that  it  there  covers 
both  charges  for  carriage  and  tolls  proper. 

The  reasoning  of  the  English  Court  in  the  case  of  EM 
would  seem  to  add  a  third  alternative,  and  also  to  support 
the  view  of  the  Commissioners  as  to  the  limiting  charges 
clause  covering  tolls  proper.  The  clause  under  examination 
was  similar  to  the  one  in  the  Caledonian  Act,  but  also 
specified  covering  among  the  terminal  servicea  The  ques- 
tion was  as  to  what  was  included  in  expenses  incidental  to 
conveyance  covered  by  the  mileage  rate,  and  services  in- 
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cidental  to  the  duty  or  business  of  a  carrier  to  be  separately 
charged  for  under  the  provision  for  terminals.  The  Queen's 
Bench  Division  held  that  station  accommodation,  the  use  of 
sidings,  weighing,  checking,  watching,  clerkage,  and  labelling, 
provided  and  performed  by  the  company  in  respect  of  goods 
traffic  carried  by  them  as  carriers,  may  be,  and  primd  facte  are, 
services  incidental  to  the  duty  and  business  of  a  carrier,  and 
if  found  to  be  so  in  fact  by  the  Commissioners  in  any  par- 
ticular case,  are  properly  the  subject  of  a  separate  charge. 
The  applicants  in  the  case  were  lime,  cement,  and  coal 
merchants.  Mr.  Justice  Wills  laid  stress  on  the  fact  that 
the  notion  of  the  railway  being  a  highway  for  the  common 
use  of  the  public  was  the  starting-point  of  English  railway 
legislation,  deeply  engrained  in  it,  and  essential  to  a  proper 
understanding  of  its  provisions.  Three  states  of  things,  he 
observed,  were  from  this  point  of  view  to  be  expected,  and  to 
be  provided  for  by  legislation.  The  first  would  be  the  com- 
pany being  merely  owners  of  a  highway,  and  toll-takers 
for  its  use  by  other  people  with  their  own  engines  and 
carriages.  The  second  state  of  things  was  not  only  con- 
ceivable, but  in  operation  for  many  years.  "The  company 
provided  the  line,  and  provided  the  engines  and  trucks,  but 
they  were  not  carriers."  The  large  warehouses  for  reception, 
the  necessary  staff,  the  loading  and  other  multitudinous 
services  were  provided  and  performed  by  an  independent 
carrier,  such  as  Pickford  &  Company.  The  third  state  was 
where  the  company  themselves  acted  as  carriers.  Mr. 
Justice  Wills  described  these  three  states  as  (1)  toll-takers, 
and  neither  conveyers  nor  carriers ;  (2)  conveyers,  but  not 
carriers;  (3)  carriers.  It  would  naturally  be  expected,  he 
said,  that  in  the  first  case  they  would  have  power  to  take 
tolls,  and  tolls  only  (for  use  of  road) ;  that  in  the  second  they 
would  have  power  to  make  charges,  including  tolls  and 
charges  for  the  use  of  rolling  stock,  and  it  would  be  reason- 
able, as  they  had  greater  facilities  for  keeping  and  employing 
rolling  stock  than  others,  that  where  they  provided  both  trucks 
and  locomotives  the  maximum  charge  should  be  lower  than 
the  aggregate  of  the  three  separate  ones.  This  reasoning  would 
seem  to  lead  necessarily  to  the  view  that*  the  limiting  charges 
clause  is  also  a  toll  clause     But  the   learned  judge  con- 


626  CARRIAGE  AND  CONTEYAKCE. 

tinned : — "  It  would  seem  natoral  also  to  expect  that  where 
the  company  were  carriers,  inasmuch  as  they  peiformed  the 
identical  services  which  they  perform  under  the  second  head, 
and  others  besides,  they  shoald  be  allowed  to  charge  the  same 
aoms  as  they  might  diarge  when  falling  under  the  second 
category  plas  those  which  are  appri^ate  to  the  extra 
services  and  liabilities  which  fall  upon  them  when  they 
undertake  the  duties  and  business  of  a  carrier.  It  seems 
to  us  that  this  is  precisely  what  has  been  done  by  the 
clauses  under  consideration/'  And  he  pointed  out  that  the 
charges  of  and  incidental  to  conveyance,  as  that  phrase  had 
been  explained,  were  properly  measured  by  the  mile  of  dis- 
tance travelled  over,  while  the  terminal  carriei^s  services  had 
no  common  measure  with  the  distance  run.  One  result  of 
the  case  was  to  confirm  the  opinion  of  Hatherley,  V.  C,  in  the 
Midland  Bailway  Company  v.  The  AmbergaU  JRailtcay  Com- 
pany (10  Hare  359),  that  the  public  right  to  use  the  road 
does  not  include  the  power  to  use  stations. 

The  species  faUi  to  which  the  English  judges  apply  tlie 
term  convey,  seem  practically  indistinguishable  from  those 
which  the  Scottish  Court  held  to  import  the  relation  of  carriers. 
That  a  middleman  carrier  is  interposed  between  the  owoer 
and  the  railway  company  appears  of  no  importance,  and  the 
English  Court  threw  overboard  as  a  criterion  "  the  ordinary 
conduct  of  trains  in  the  ordinary  course  of  the  traflBc"  No 
doubt  in  the  Aberdeen  case  the  same  practical  result  could 
have  been  reached  by  acceptance  of  both  branches  of  the 
English  doctrine,  which  appears  to  be  in  conformity  with  all 
the  provisions  of  the  general  and  of  the  ordinary  special  Acts. 
It  gives  full  effect  to  the  whole  words  of  the  statute  and 
alternatives  of  fact,  for  it  is  reasonable  enough  to  suppose 
that  the  Legislature  intended  to  say.  You  may  carry,  or  at  all 
events  convey,  and  you  may  take  tolls,  which,  as  the  occasion 
requires,  are  to  be  either  tolls  proper  or  charges  for  carriage, 
including  terminals. 

It  would  really  appear  that  Parliament  in  framing  claase  79 
in  1845  had  just  two  states  of  fact  in  view:  conveyance  by  the 
railway  company  as  owners  of  plant  upon  their  own  road ;  and 
second,  carriage  by  them  with  all  the  liabilities  and  privily 
of  common  carriers.     Apparent  complications  have,  however, 
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been  introduced  by  the  provisions  of  the  Railway  and  Canal 
Traffic  Act  of  1854.    At  common  law  a  carrier  is  only  bound 
to  cany  according  to  his  profession ;  it  is  optional  to  carry  or 
not  to  carry  any  particular  goods  or  animal  (Johnson  v.  M.  R.  Co., 
L.  R  4  Ex.  367;  In  re  (Made  v.  N.  £.  JR.,  15  C.  B.  K  S. 
680).     But  the  Act  of  1854  has  imposed  the  special  obliga- 
tion upon  all  railway  companies  of  affording  according  to  their 
respective  powers  "  all  reasonable  facilities  for  the  receiving 
and  forwarding  and  delivering  of  traffic  upon  and  from  the 
several  railways  and  canals  belonging  to  or  worked  by  such 
companies  respectively,  and  for  the  return  of  carriages,  trucks, 
boats,  and  other  vehicles  "  (17  &  18  Vict.  c.  31,  sec.  2).     It 
has  defined  traffic  as  including  "  not  only  passengers  and  their 
luggage,  and  goods,  animals,  and  other  tilings  conveyed  by 
any  railway  company  or  canal  company,  or  railway  and  canal 
company,  but  also   carriages,    waggons,   trucks,    boats,   and 
vehicles  of  every  description  adapted  for  running  or  passing 
on  the  railway  or  canal  of  any  sucdi  company."     The  phrase- 
ology used  appears  to  be  in  perfect  conformity  with  that  of 
the  Act  of  1845,  and  with  the  doctrine  of  Hall's  case.     It 
simply  imposes  an   obligation   to  facilitate  conveyance,  and 
unless  this  is  to  be  read  into  the  words,  *'  reception,  forwarding, 
and  delivery,"  two  of  which  are  intimately  associated  with 
carrier's  business,  would  seem  to  leave  it  open  whether  this 
is  to  be  done  as  a  carrier.  .    Section  7,  which  provides  for 
special  contracts  embodying  just  and  reasonable  conditions, 
and  applies  the  policy  of  the  Carrier's  Act  of  1830,  limiting 
liability  where  value  is  not  declared,  to  the  transport  of  live 
stock,  requires  that  the  special  contract  should  be  signed  by 
the  owner  or  person  *'  delivering  for  carriage."     It  has  been 
held  that  under  that  statute  a  railway  company  is  compelled 
to  "  carry."     But  the  word  "  carry  "  has  been  explained  to  be 
open  to  construction ;  it  does  not  mean  carry  as  a  common 
carrier,  and  may  be  assimilated  to  convey.     In  Dickson  v. 
0^.  If.  JR.  (18  Q.  B.  D.  176),  a  company  had  given  notice  "  that 
they  were  not,  and  would  not  be,  common  carriers  of  dogs,  nor 
would  they  receive  dogs  for  conveyance  except  upon  terms  " 
which  were  held  to  impart  an  unreasonable  condition   under 
section  7  of  the  Act  of  1854.     It  was  held  that  although  the 
company  were  not  bound  to  be  common  carriers  of  dogs,  yet 
that  being  bound  by  the  Act  of  1854  to  afford  reasonable 
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facilities  for  the  carriage  of  dogs,  they  could  only  limit  their 
liability  in  respect  thereof  by  reasonable  conditions.  The 
judges  laid  down  that  they  were  "  bound  by  statute  to  afford 
reasonable  facilities  for  carrying,  among  other  animals,  dogs;" 
that  they  were  bound,  subject  to  the  declaration  as  to  reason- 
able conditions,  "  to  carry  dogs  for  hire,  but  not  as  common 
carriers,"  and  that  "  their  liability  was  that  of  ordinary  bailees 
for  reward."  "The  duty,"  said  Mr.  Justice  Lindley,  ''thus 
imposed  on  railway  companies  is  inconsistent  with  their  right 
to  refuse  to  carry  any  particular  class  of  goods  or  animals 
which  they  have  facilities  for  carrying."  Probably  in  the 
case  of  a  dog  the  carrier's  services  of  delivery  would  be  per- 
formed, but  many  cases  can  be  figured  in  which  the  fads 
would  present  rather  the  conveying  of  Mr.  Justice  Wills  than 
the  carrying  of  Lord  Esher  and  Mr.  Justice  Lindley.  The 
Legislature,  we  have  seen,  is  very  careful  to  use  the  more 
comprehensive  term. 

A  Scottish  case  relating  to  the  transport  of  cattle  (Bain  v. 
G.  d  S.  W.  R,  7  M.  739)  exhibits  an  instance  of  this,  and 
presents  a  view  of  the  relations  more  in  accord  with  the 
doctrines  of  Halts  case  than  with  the  reasoning  in  that  of 
the  Aberdeen  Commercial  Company.  Certain  cattle  were 
forwarded  by  rail  to  a  consignee  at  Norwich.  Two  of  them 
died  from  overcrowding.  The  pursuer  bespoke  a  track  of 
certain  dimensions  the  day  before,  was  present  at  the  loading, 
and  in  spite  of  observation  by  the  stationmaster,  sent  more 
cattle  in  it  than  it  was  intended  to  hold.  The  invoice  bore 
certain  "conditions  of  carriage"  connected  with  a  reduced 
rate.  The  Lord  President,  in  giving  judgment,  observed 
that  the  contract  between  the  parties  was  not  in  anj 
view  of  it  an  ordinary  contract  for  carriage;  that  the 
duty  undertaken  by  the  company  consisted  in  this,  and  this 
only,  to  convey  the  waggon  with  the  cattle  upon  their  own 
line  as  far  as  it  goes,  and  then  to  transfer  it  to  the  rails  of  the 
next  conterminous  company.  "  The  pursuer,"  he  said, "hired 
from  the  company  a  wc^on  for  a  special  purpose,  and  having 
loaded  it  himself,  he  seems  to  me  to  have  been  very  much  in 
the  same  position  as  if  the  waggon  had  been  his  own  property, 
which,  I  believe,  is  frequently  the  case  with  many  extensive 
traders  who  possess  or  hire  railway  waggons  for  their  own 
purposes  exclusively.      But  when  a  man  superintends  the 
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loading  of  a  truck  which  is  his  own  property,  and  requires 
the  railway  company  to  take  charge  of  and  deliver,  not  the 
goods  themselves,  but  the  waggon  in  which  they  are  contained, 
there  is,  I  think,  an  entirely  different  relation  constituted 
between  the  parties  from  that  which  ordinarily  exists  between 
the  sender  and  the  carrier  in  the  conveyance  of  goods."     The 
important  feature  in  the  case  of  Bain  was  the  chartering  of  a 
particular  truck,  and  the  independent  loading.     In  a  later 
case  (Paxton  v.  N.  B,  B.,  9  M.  50),  the  Lord  Justice-Clerk 
Moncreiflf  clearly  stated  the  ordinary  rule  of  liability  in  the 
carriage  of  live  stock  thus : — "  I  do  not  think  that  in  the 
carriage    of  live   animals  a  railway  company   are   insurers 
to  the  extent,  that  if  the  animal  die  in  the  course  of  transit, 
the  value  or  loss  must  fall  upon  them."      Distinguishing 
Bain*s  case,  he  proceeded : — "  As  a  general  rule,  if  carriers, 
whether  by  sea  or  land,  whether  by  railway  or  on  board  ship, 
receive  animals  for  the  purpose  of  transit,  they  do  undertake 
that  they  will  take  due  and  reasonable  care  that  the  animals 
shall  be  safely  conveyed,  and  they  have  the  responsibility,  and 
I  think  they  alone  have  the  power,  of  taking  the  necessary 
means  to  enable  that  transit  to  be  safely  performed."    Injuries 
arising  from   the  "  inherent  vice "  of  the  animal  conveyed, 
whether  that  be  the  horse-dealer's  vice  or  merely  highly  strung 
nerves,  or  from  any  natural  or  wholly  unusual  or  unexpected 
cause   that  could  not  have  been   foreseen,  are  not  proper 
grounds  of  liability.     This  does  not  seem  to  import  that  the 
company  are  not  common  carriers  of  animals  if  they  hold 
themselves  out  as  such,  and  English  judges  have  declared  that 
the  ancient  recognised  exception  "  the  act  of  God  "  is  a  mere 
short  way  of  expressing  the  same  proposition. 

In  the  case  of  passengers,  the  obligation  is  to  take  due  and 
reasonable  care,  and  the  liability  is  for  negligence.  It  may 
be  questioned  whether  any  distinction  can  be  drawn  between 
the  conveyance  and  the  carriage  of  a  passenger  who  walks 
into  the  train  at  one  end  of  a  journey  and  out  of  it  at  the 
other.  There  are,  of  course,  no  terminals  on  passenger  trafiSc ; 
and,  as  Mr.  Justice  Wills  observed  in  Hall's  case,  "  passengers 
are  not  collected,  delivered,  covered,  loaded,  weighed,  checked, 
nor  in  railway  phraseology  *  handled,'  as  goods  are."  To 
reason  from  the  one  class  of  traffic  to  the  other  is  often 
fallacious.     Passengers'  luggage,  however,  stands  in  a  different 


630  CARRIAGE  AND  GONVEYANCB. 

position.  The  ordinary  liability  is  the  same  as  that  in  the 
case  of  goods,  modified  only  so  far  as  luggage  taken  by  the 
passenger  with  him  in  a  compartment  is  concerned,  "  to 
the  extent  that  if  loss  happens  by  reason  of  want  of  care 
of  the  passenger  himself,  who  has  taken  within  his  own  im- 
mediate control  the  goods  which  are  lost  their  (ue.  the 
company's)  contract  as  insurers,  does  not  apply  to  loss  occa- 
sioned by  the  passenger's  own  default"  (Lord  Halsbuiy 
in  G.  W.  K  V.  Bunch,  L.  R  13  App.  Ca.  31).  Lord  Watson 
states  the  same  view,  perhaps  with  greater  accuracy  thus: — 
"  I  think  the  contract  ought  to  be  regarded  as  one  of  common 
carriage,  subject  to  this  modification,  that  in  respect  of  his 
interference  with  their  exclusive  control  of  his  luggage,  the 
company  are  not  liable  for  any  loss  or  injury  occurring  during 
its  transit  to  which  the  act  or  default  of  the  passenger  has 
been  contributory"  (13  App.  Ca.  p.  48). 

What  are  the  rights,  duties,  and  liabilities  of  a  company 
in  reference  to  traffic  conveyed  upon  their  line  in  vehicles 
not  their  own,  and  to  the   waggons  in  which  it  is  trans- 
ported?    They  cannot  be  compelled  by  injunction  to  work 
the  signals  for  independent  trains  endeavouring  to  use  their 
lioe  under  the  general  public  right,  which  is  thus  practically 
rendered  valueless.     {PotoeU  Duffryn  Steam  CocU  Co.  v.  Taf 
Vale  R   (7.,  L.    E.    9    Ch.  App.    331.)     Where   "running 
powers "  exist,  it  is,  of  course,  different     They  are  entitled 
to  enforce  the  conditions  as  to  engines  and  carriages  using 
their   railway    contained   in    the   Railway    Clauses   Act    of 
1845  {M,  R  V.  Ambergate,  etc,  R,  C.  10  Hare  369).     It  is 
their  duty  to  make  a  general  inspection  of  vehicles  coming 
upon  their  line,  and  satisfy  themselves  that  they  are  in  a  safe 
state ;  but  a  minute  examination  would  defeat  the  purposes  of 
through  trafiBc,  and  therefore  cannot  be  required  (Ridiard^on 
v.  S.  K  R^L.Kl  C.  P.  D.  342).      Two  Scottish  cases  have 
clearly  indicated  the  nature  of  their  responsibility  for  accidents 
caused  by  the  breakdown  of  foreign  plant     In   JFcUson  t. 
N,  B,  R.  (3  R  637),  a  coalmaster  sued  on  account  of  damage 
done  to  his  waggons.     He  was  in  the  habit  of  sending  his 
coal  along  the  defenders'  line  in  his  own  waggons.     On  one 
occasion  a  coupling  between  the  foremost  waggon  and  the 
engine  broke,  the  defenders'  servants  re-attached  the  ¥raggon 
by  the  side-chains,  but  a  few  miles  farther  on  the  waggon  again 
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broke  loose  and  was  overturned,  and  several  others  behind  it 
also  injured.     In  the  circumstances  it  was  held  that   the 
defenders  were  in  fault,  but  the  general   rule  as  to  their 
responsibility    in     such     cases     was    clearly    laid     down. 
The  Lord  President  said : — "  I  concur  with  Lord  Deas   in 
holding  that  the  liability  of  the  defenders  rests  on  different 
grounds  from  the  liability  of  common  carriers  in  the  carriage 
of  goods,  and  that  there  is  also  an  important   distinction 
betweea  the  present  case  and  that  of  injury  to  passengers." 
He  pointed  out  that  the  train  consisted  of  the  plant  of  both 
parties,  and  there  was  no  presumption  if  it  broke  down  that 
it  was  the  fault  of  the  company  as  in  the  case  of  passengers. 
'*  Therefore,  I  think,"  he  said,  "  that  in  the  contract  of  haul- 
age, where  the  injury  is  occasioned  by  a  breakdown  of  the 
plant,  the  burden  of  proving  fault  is  distinctly  on  the  person 
who  alleges  it."     The  duty  of  the  defenders  was  laid  down 
as  being  to  use  all  reasonable  care  and   diligence  for  the 
protection  of  the  waggons  entrusted  to  them.     Is  there  any 
difference  in  principle  between  "  the  contract  of  haulage  "  and 
Mr.  Justice  Wills'  "  conveyance  "  ?     In  the  later  case  (Barr 
cCr  Sons  V.   C.  M.,  18  B.   139)  the  accident  was  due  to  a 
latent  defect  in  the  waggon  of  another  trader  in  the  same 
train.      The  waggons  were   being  returned  empty  when  it 
occurred.     It  was  the  practice  of  the  company  to  convey 
coal  from  the  colliery  to  a  port  in  the  trader's  waggons,  and 
to  take  the  waggons  back,  the  sole  charge  being  a  rate  of 
Is.  7^d.  per  ton,  while  the  rate  for  the  conveyance  of  coal  in 
the  company's  waggons  was  2s.     There  was  no  negligence 
on  the   part  of   the  defenders,  and   the   claim  was    rested 
entirely  on  the  ground  that  they  were   liable  as   common 
carriers.      It  was  held  that  they  were  not  liable  for  safe 
delivery  as  under  a  contract  of  carriage.     The  Lord  President 
pointed  out  that  if  in  any  view  there  had  been  a  contract 
of  carriage  it  was  completed  when  the  coals  were  delivered, 
and  that  the  conveying  back  of  the  waggons  was  the  per- 
formance of  an  incidental  obligation  of  the  particular  con- 
tract (a  mixed  and  innominate  contract),  and  not  part  of  the 
common  law  obligation  of  a  common  carrier,  or  of  his  obli- 
gation under  the  edict     Lord  Adam  expressed  an  opinion 
that  where  waggons  are  admitted  and  used  on  a  railway, 
only  subject   to  statutory  regulation,  the  common   law  lia- 
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bilitj  of  carriers  with  respect  to  them  is  necessarily  excludei 
He  indicated  the  view  that,  in  regard  also  to  the  coals 
traDsported  in  the  waggons,  the  contract  was  one  of  haoiage 
and  not  of  carriage,  considering  that  two  elements  essential 
to  fix  liability  on  the  company  as  common  carriers,  an  entire 
responsibility  for  the  soundness  of  the  carriage  and  for  the 
packing  of  the  goods,  were  absent.  Lord  M'Laren,  on  the 
other  hand,  considered  the  company  responsible  for  the 
coals  as  under  a  contract  of  carriage,  and  for  the  waggons  as 
under  a  contract  of  location,  reaching  this  conclusion  by  an 
ingenious  analysis  of  the  contract,  and  assimilating  the 
obligations  as  to  the  waggons  to  those  under  location,  because 
he  considered  the  reduction  of  rate  equivalent  to  hire  of  the 
waggons.  "The  waggons,"  he  observed,  "were  not  being 
carried,  but  were  being  used  as  part  of  the  apparatus  for  the 
carriage  of  goods  over  the  company's  line.  This  is  quite 
different  from  the  case  of  a  railway  carriage  or  waggon 
received  by  a  railway  company  for  delivery  at  a  distinct 
place,  and  for  which  freight  is  paid."  The  case  thus  suggested 
has  occurred  in  England.  In  Johnson  v.  N,  E.  R.  0,  (Novem- 
ber 14,  1888,  5,  Times,  L.  R  68),  the  facts  were  these.  The 
plaintiff  wished  to  send  a  locomotive  engine  of  his  own  from 
Yorkshire  to  Wigan.  The  railway  company  had  three  modes 
of  conveying  such  an  engine.  The  first  and  most  expensive 
was  to  place  it  on  a  truck  and  carry  it  by  goods  train ;  the 
second,  to  send  it  on  its  own  wheels  and  under  its  own  steam 
like  a  pilot  engine ;  and  the  third,  and  least  expensive,  to  take 
it  on  its  own  wheels  like  a  truck  in  a  goods  train.  It  was 
agreed  to  adopt  the  second  mode ;  the  engine  was  inspected 
by  the  defenders,  and  sent  under  charge  of  one  of  their  drivers 
and  firemen  over  their  line.  After  travelling  ten  miles  it 
broke  down,  owing  to  a  bolt  giving  way.  The  defenders 
required  the  plaintiff  either  to  repair  the  engine  so  as  to 
enable  it  to  continue  its  journey  or  pay  the  increased  cost  of 
sending  it  on  upon  a  truck.  The  plaintiff  refused,  maintain- 
ing that  the  defenders  were  bound  to  carry  or  convey  the 
engine  to  Wigan,  and  sued  for  recovery  of  the  engine,  and 
damages  for  its  detention.  Mr.  Justice  Bowen  took  the  view 
that  even  if  the  company  were  common  carriers  of  the  engine, 
they  were  not  subject  to  the  risk  of  inherent  defects  unless 
they  had  specially  contracted  to  that  effect,  and  that  there 
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was  no  such  agreement.  The  Master  of  the  Rolls  said  that 
the  engine  was  not  delivered  by  the  plaintiff  to  the  de- 
fendants as  common  carriers,  to  be  carried  by  them  in  the 
ordinary  way.  There  was  a  specific  contract  that  it  should 
be  carried  on  its  own  wheels  under  steam.  To  all  contracts 
of  carriage  there  was  an  implied  exception  where  it  was 
clearly  reasonable  and  right,  as,  for  example,  if  the  engine 
should  blow  up,  and  he  held  that  there  was  such  an  excep- 
tion in  this  case.  The  Lord  Chancellor  took  a  different  view 
upon  the  construction  of  the  letters  constituting  what  he 
called  the  contract  of  carrisige,  and  considered  that  the  de- 
fendants were  bound  to  deliver  the  engine  at  the  termination 
of  their  own  line.  It  would  seem  that  though  in  this  case 
there  could  not  be  said  to  be  a  contract  of  haulage,  yet  the 
obligation  undertaken  assimilated  rather  to  that  than  to  an 
ordinary  contract  of  carriage,  and  was  really  rightly  described 
as  a  contract  of  conveyance.  As  has  been  already  indicated, 
it  has  been  decided  that  the  lien  given  over  carriages  and 
goods  by  sec.  90  of  the  Act  of  1845  (sec.  97  of  the  English 
Act)  for  the  payment  of  tolls  exists  only  in  respect  of  tolls 
proper,  and  not  of  charges  for  goods  {H.  E.  v.  Jackson,  3  R. 
850,  and  Wallis  v.  L.  &  S,  W,  R,  L.  R.  5  Ex.  62).  It  has 
been  held  that  waggons,  the  property  of  a  waggon  company, 
in  which  coal  belonging  to  certain  coalowners  was  conveyed, 
could  not  be  detained  and  sold  for  default  of  payment  of  tolls 
due  in  respect  of  the  coals  (M,  S.  &  L.  R,  C,  v.  North 
Central  Waggon  Co.,  L.  R.  13,  App.  Ca.  554). 

It  would  therefore  seem  that  there  are  four  gradations  of 
relation  in  which  a  railway  company  may  find  itself  in  the 
transport  of  merchandise : — 

1.  It  may  be  merely  a  toll-taker  for  the  use  of  its  road. 

2.  It  may  convey,  supplying  locomotive  power,  or  both 
locomotive  power  and  carriages. 

3.  It  may  act  as  a  carrier,  performing  carrier's  services 
under  the  Act  of  1854,  but  refusing  to  accept  the  liabilities 
of  common  carriers. 

4.  It  may  be  a  common  carrier. 

The  criterion  for  deciding  between  the  last  two  alternatives 
must  be  found  in  the  conditions  of  the  particular  contract, 
and  the  action  of  the  company  as  to  how  it  holds  itself  forth 
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to  the  public.  The  test  as  between  the  second  and  third  is 
one  mainly  of  matter  of  fact,  and  the  question  must  be  solved 
by  an  examination  of  the  services  rendered.  The  only  de- 
finite test  of  fact  will  probably  be  found  in  the  performance 
of  some  terminal  service  irrespective  of  the  power  to  charge 
for  it.  For  practical  purposes  the  distinction  may  often  be 
immaterial,  as  facilities  for  transport  must  be  afforded  in  either 
case,  and  probably  the  liability  is  the  same^  except  that  the 
moment  when  it  is  discharged  may  be  different*  It  is,  how- 
ever, important  in  principle.  In  mineral  traffic  it  is  frequently, 
if  not  generally,  the  case  that  "  nothing  is  done  but  convey- 
ing" {cf.  GuUaw  v.  L.ikY.R  C,  L.  R  7,  E.  &  I.  App.  517), 
and  services  incidental  to  conveyance  require  to  be  clearly 
described  and  declared.  In  one  sense  carriage — **  or  carrier- 
age" — ^includes  more  than  conveyance,  the  incurring  of  a 
further  obligation,  and  the  provision  of  some  further  con- 
venience. But  in  another  it  is  included  in  conveyance,  which 
is  the  more  comprehensive  term.  There  cannot  be  carriage 
(by  the  same  agent)  without  conveyance,  and  to  convey  is  an 
essential  part  of  the  process  in  performing  the  contract  of 
carriage.  While  companies  may  both  carry  and  convey,  the 
Legislature  has  wisely  provided  for  either  sdternative  relation 
by  authorising  them  to  carry  or  convey,  and  as  wisely  specified 
the  character  of  the  facilities  it  has  enjoined  them  to  afford, 
irrespective  of  either  term,  in  later  traffic  legislation.     J.  F. 
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Statistics  tell  us  that  the  average  length  of  human  life  has 
increased  in  this  country,  and  is  increasing.  Judging  from 
newspaper  paragraphs,  too,  notable  cases  of  lon<:»evity  are  not 
less  common  than  formerly,  nonagenarians  and  centenaiians, 
with  their  remote  reminiscences,  being  by  no  means  rare. 
At  first  sight,  therefore,  it  may  seem  inconsistent  that  the  law 
of  the  land,  in  so  far  as  it  has  interfered  at  all,  should  have 
shortened,  and  not  lengthened,  its  presumption  of  life. 
Bankton  (ii  668)  lays  it  down  that  "one  is  presumed  to  live 
till  he  would  have  arrived  at  the  age  of  one  hundred  years." 
Until  the  time  at  which  he  would  have  reached  that  age,  it  was 
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necessary  to  prove  bis  death ;  after  that  time,  the  presump- 
tion shifted,  and  it  was  incumbent  on  those  alleging  it  to 
prove  that  he  was  still  alive.  As  the  law  stands  to-day  the 
presumption  is  not  so  sanguine,  and  does  not  extend  to  so 
venerable  an  ag&  Seven  years  after  a  person  was  last  heard 
of  are  all  that  the  law  allows  him  to  live.  On  a  nearer  view^ 
however,  it  is  apparent  that  in  this  the  law  is  not  running 
counter  to  the  teaching  of  statistics  at  alL  Nor  is  it  merely 
animated  by  an  insular  belief  in  the  superior  healthiness  and 
safety  of  our  own  land,  as  compared  with  foreign  regions  to 
which  the  absentees  have  gone.  It  is  really  progressive  in  this 
matter;  for  the  provision  is  merely  a  recognition  of  the 
enormous  advance  which  has  been  made  in  the  means  of 
communication  in  recent  times.  The  dangers  of  travel  have 
at  the  same  time  been  reduced  to  a  minimum.  Well  might 
they  in  Bankton's  time  be  slow  to  conclude  that  a  man  who 
had  ''gone  abroad  to  far  distant  countries"  was  dead,  merely 
on  the  ground  that  he  had  not  been  heard  of  for  many  years. 
Voyages  then  were  long  at  best,  and  perilous  in  the  extreme ; 
ships  were  crazy  and  comparatively  few.  The  risks  on  land 
were  scarcely  less,  and  journeys  there  only  less  tedious.  It 
would  have  been  unreasonable  to  presume  an  absentee  dead. 
Bobinson  Grusoes  and  Enoch  Ardens  were  more  than  possi- 
bilities. They  were  realities.  Nowadays  it  is  widely  differ- 
ent. With  steam,  and  electricity  reduced  to  use  in  a  hundred 
ways,  and  with  our  geographical  knowledge  vastly  extended, 
the  likelihood  is  the  other  way.  It  is  extremely  improbable 
that  any  one  will  continue  alive  and  be  unheard  of  for  many 
years ;  and  accordingly  the  presumption,  in  such  circum- 
stances, reasonably  is  that  he  is  dead. 

Bankton's  statement  of  the  position  of  the  law  is  perhaps 
misleading.  The  Courts  were  slow  to  presume  death;  and,  even 
at  a  date  when  the  individual  in  question  would  have  attained 
a  very  ripe  age,  they  still  declined  to  find  it  proved  or  presumed 
that  he  had  died.  At  the  same  time,  however,  it  cannot 
accurately  be  said  that  any  rigid  limit  of  age  was  ever  fixed, 
up  to  which  life  was  to  be  presumed,  and  past  which  there 
was  the  contrary  presumption.  The  position  of  the  common 
law  of  Scotland  in  this  matter  is  more  accurately  stated  by 
Lord  Justice-Clerk  Hope  in  the  case  of  Fife  v.  Fife^  1855 
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(17  D.  951).  His  lordship  said : — "  We  have,  fortunately,  no 
rule  founded  on  presumptions  derived  from  the  lapse  of  any 
fixed  period  of  time,  and  every  case  which  I  have  ever  seen 
shows  how  unwise  it  would  be  to  attach  any  such  weight 
merely  to  the  lapse  of  a  certain  number  of  years,  without 
regard  to  the  age  and  character  of  the  party  and  his  condition 
in  life,  and  the  character  of  the  country  in  which  he  was  last 
resident"  The  decision  was  always  based  on  the  circum- 
stances of  the  particular  case,  as  a  perusal  of  the  numerous 
decisions  on  this  point  in  the  reports  will  show  (Dickson 
on  "  Evidence,"  sees.  1 1 7  6^  seq.),  although  the  decisions  disclose 
a  sanguine  view  of  the  duration  of  human  life. 

The  circumstances  in  which  difficulties  arise  in  determin- 
ing the  time  at  which  a  person  died  may  be  divided  into 
two  classes : — (1)  It  may  be  necessary  to  determine  which 
was  the  survivor  of  two  persons  who  perished  by  the  same 
calamity,  such  as  shipwreck,  suffocation  in  case  of  fire,  or  in 
battle,  etc.  This  class  of  questions  is  commonly  referred  to 
under  the  head  of  Presumption  of  Survivorship.  Rules  were 
laid  down  in  the  Civil  Law  as  to  the  presumption  in  such 
cases.  Thus,  where  two  persons  above  the  age  of  puberty 
perished  by  the  same  accident,  the  younger  was  presumed  to 
have  survived  the  elder ;  whereas,  if  one  of  them  was  below 
the  age  of  puberty,  he  was  presumed  to  have  died  first  {J)ig. 
xxxiv.  5,  sees.  9,  22,  23).  In  the  Civil  Code  of  France  (the 
Code  Napoleon)  similar  arbitrary  presumptions  are  to  be 
found  (sees.  720-722).  But  it  cannot  be  said  that  in  Scots 
Law  any  such  special  presumptions  would  be  followed.  The 
ordinary  rule  which  lays  the  onus  of  proving  survivance  on 
the  party  maintaining  it  would  more  probably  be  followed  by 
the  Courts  {BelVs  Dictionary,  voce  Presumption  of  Survivorship; 
M'Laren  on  "Wills  and  Succession,"  sees.  117  e^  seq,), 

(2)  It  may  be  necessary  to  ascertain  whether  a  person 
absent  from  the  country,  or  missing,  is  still  alive,  or  that  he 
was  alive  at  any  particular  time.  The  cases  bearing  on  this 
point  are  very  numerous.  It  was  to  remove  hardship  in 
connection  therewith  that  the  Presumption  of  Life  Limitation 
(Scotland)  Act,  1881  (44  &  45  Vict.  c.  47),  was  passed 
It  proceeded  on  the  preamble — "  Whereas  great  hardships  have 
arisen  from  the  want  of  any  limitation  to  the  presumption  of 
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life,  as  regards  persons  who  have  been  absent' from  Scotland; 
or  have  disappeared  for  long  periods  of  years."  The  statute 
enacted  (sec.  8)  that,  "  for  the  purposes  of  the  Act,  in  all 
cases  where  a  person  has  left  Scotland  or  has  disappeared, 
and  where  no  presumption  arises  from  the  facts  that  he 
died  at  any  definite  date,  he  shall  be  presumed  to  have  died 
on  the  day  which  will  complete  a  period  of  seven  years  from 
the  time  of  his  being  last  heard  off,  at  or  after  such  leaving 
or  disappearing." 

It  is  not  necessary  to  narrate  the  various  provisions  of  the 
Act  of  1881.  The  measure  was  an  attempt  to  remove  what 
must  be  regarded  as  hardships.  After  it  came  into  force, 
defects  were,  of  course,  disclosed.  The  Act  of  1881  has 
accordingly  been  repealed  by  the  Presumption  of  Life  Limi- 
tation (Scotland)  Act,  1891  (54  &  55  Vict,  c,  29),  which 
leaves  the  law  in  a  much  more  satisfactory  position. 

By  section  3  of  the  Act  of  the  present  year,  when  any 
person  has  disappeared,  and  has  not  been  heard  of  for  seven 
years  or  upwards,  the  Court  on  the  petition  (1)  of  any  person 
entitled  to  succeed  to  any  estate  on  the  death  of  such  person, 
or  (2)  of  any  person  entitled  to  any  estate,  the  transmission 
of  which  to  the  petitioner  depends  on  the  death  of  such 
person,  or  (3)  of  the  fiar  of  any  estate  burdened  with  a 
liferent  in  favour  of  such  person  {Selwol  Board  of  Peterhead 
v.  Fule*s  Tr,^  10  E.  763),  may,  after  such  inquiry  as  the 
Court  may  direct,  find  that  such  person  has  disappeared,  and 
find  what  was  the  date  on  which  he  was  last  known  to  be 
alive ;  and  find  in  the  facts  proved  or  admitted  that  he  died 
at  some  specified  date  within  seven  years  after  the  date  in 
which  he  was  last  known  to  be  alive.  Where  there  is  no 
sufficient  evidence  that  he  died  at  any  definite  date,  the  Court 
may  find  that  he  shall  be  presumed  to  have  died  exactly 
seven  years  after  the  date  on  which  he  was  last  known  to 
be  aliva  Thereupon  any  of  the  persons  above  specified 
may  make  up  titles  to,  enter  into  possession  of,  sell  or  dis- 
pose of,  or  burden  such  estate  as  if  the  absentee  had  actually 
died  at  the  date  on  which  the  Court  has  found  that  he  is 
proved  or  presumed  to  have  died.  This  applies  to  the 
intestate  moveable  succession  only  of  a  person  who  was  a 
domiciled  Scotsman  at  the  date  of  his  proved  or  presumed 
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/death.  The  right  of  the  absentee  to  recover  the  estate  is 
barred  after  thirteen  years  (sec  7).  Power  is  given  to  dis- 
pense with  the  consent  of  an  absent  person  to  the  sale  of 
property  held  pro  indiviso  (sec.  4).  The  next  heir  to  an 
absentee  heir  of  entail  in  possession  may  have  a  factor  loco 
absentis  appointed,  and  the  estate  disentailed  and  sold,  the 
values  of  the  next  heir's  interests  being  ascertained  and  paid 
or  secured,  the  period  of  absence  being  reduced  from  fourteen 
years  to  seven  (sec.  8).  The  Act  does  not  apply  to  a  policy 
of  insurance  (sec.  11).  The  competent  Court  is  one  of  the 
Lords  Ordinary  of  the  Court  of  Session  ;  but  the  Sheriff  Court 
is  also  competent  where  the  amount  involved  does  not 
exceed  £500  (sec.  12). 


A  TRIAL  FOR  SEDITION. 

The  year  1793  seems  to  have  been  fruitful  of  trials  for 
seditious  practices  in  Scotland.  We  have  before  us  an  in- 
teresting volume,  containing  "An  Account  of  the  Trial  of 
Thomas  Muir,  Esq.,  younger  of  Huntershill,  before  the  High 
Court  of  Justiciary  at  Edinburgh,  on  30th  and  31st  August 
1793 ;"  and  "An  Account  of  the  Trial  of  the  Rev.  Thomas 
Eyshe  Palmer  before  the  Circuit  Court  of  Justiciary,  held  at 
Perth  on  the  12th  and  13th  September  1793,  on  an  Indictment 
for  Seditious  Practices."  A  perusal  of  this  curious  publica- 
tion may  well  give  us  pause.  If  the  law  with  regard  to 
sedition  in  Scotland  is  now  in  the  same  condition  as  it  was 
one  hundred  years  ago,  we  live  in  a  "  perilous  state."  There 
is  not  a  single  candidate  for  parliamentary  honours — ^Whig, 
Tory,  Unionist,  or  Gladstonian — who  is  not  within  measur- 
able distance  of  penal  servitude  after  each  of  his  public 
speeches.  The  enjoyable  locality  of  Peterhead,  not  the  serene 
atmosphere  of  St  Stephen's,  would  be  his  brief  dooming  if  a 
modem  Lord  Henderland,  Swinton,  Dunsinnan,  or  Aber- 
cromby  had  the  trying  of  him. 

Thomas  Muir,  Esq.,  advocate,  younger  of  Huntershill,  seems 
to  have  been  an  ardent  reformer.  As  is  the  case  with  many 
of  these  zealous  and  well-meaning  gentlemen,  it  may  have 
been  that  his  zeal  was  swifter  than  his  discretion;  and  an 
examination  of  his  trial — at  which  he  conducted  his  own 
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defence — seems  to  establish  the  fact  that,  also  after  the 
fashion  of  many  reformers,  he  was  exceedingly  fond  of  the 
sound  of  his  own  voica  The  gravamen  of  the  terrible  charge 
against  him  is  thus  set  forth  in  the  indictment : — "  In  so  far 
as  on  the  3rd  day  of  November  1792,  or  on  one  or  other," 
etc., "  the  said  Thomas  Muir  having  been  present  at  a  meeting 
in  the  town  of  Kirkintilloch,  .  .  .  denominated  '  A  Society 
of  Beform,'  or  bearing  some  such  name,  ...  he  did,  with 
wicked  and  seditious  intention,  address  and  harangue  the 
said  meeting;  in  which  speeches  and  harangues  the  said 
Thomas  Muir  did  seditiously  endeavour  to  represent  the 
Government  of  this  country  as  oppressive  and  tyrannical,  and 
the  legislative  body  of  the  State  as  venal  and  corrupt,  par- 
ticularly by  instituting  a  comparison  between  the  pretended 
existing  Government  of  France  and  the  Constitution  of  Great 
Britain,  with  respect  to  the  expenses  necessary  for  carrying 
on  the  functions  of  government ;  he  endeavoured  to  vilify  the 
monarchical  part  of  the  Constitution,  and  to  represent  it  as 
useless,  cumbersome,  and  expensive  "...  And  these,  accord- 
ing to  the  major  proposition,  are  crimes  of  an  heinous  nature, 
and  severely  punishable !  Well  may  we  ask  with  Shylock, 
**  Is  that  the  law  ? "  In  the  name  of  God,  the  people,  and 
free  fishing,  which  of  us  is  safe  ? 

But  then  this  precious  document  goes  on  to  particularise 
the  heinousness  of  the  younger  of  Huntershill's  offence.  It 
appears  that  not  only  did  this  dastardly  villain  venture  to 
suggest  that  the  Government  of  this  country  was  not  all  that 
it  should  be,  that  the  legislative  body  was  but  human,  and 
the  monarchy  expensive,  but  he  actually  had  the  temerity, 
wickedly  and  feloniously  to  exhort  and  advise  several  persons 
to  purchase  and  peruse  various  pamphlets  and  writings, 
particularly  Paine's  Biffhta  of  Man,  from  whose  dread  pages 
the  following  extracts  amongst  others  are  given : — 

''  Of  more  worth  is  one  honest  man  to  society  and  in  the 
sight  of  God  than  all  the  crowned  ruffians  that  ever  lived." 

Beally,  Mr.  Muir  I 

"  Bouse  then,  ye  Britons !  Awake  from  the  slumbering 
state  of  apathy  in  which  you  have  suffered  yourselves  in- 
gloriously  to  remain.  Open  your  eyes  to  the  injuries  which 
have  been  heaped  upon  you ;  and  assert  your  right  to  have 
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them  redressed.  Evince  to  all  the  world  that  you  are  the 
true  descendants  and  sons  of  your  once  famed  glorious 
ancestors ;  prove  yourselves  worthy  to  inherit,  in  its  highest 
degree  of  perfection,  that  Constitution  which  they  raised  hy 
their  valour  and  cemented  with  their  blood ! " 

Truly  a  seditious  rogue  this ! 

'* Priests:  'God  ordains  peace:  Religion  prescribes  obedi- 
ence.' .  .  . 

"People:  'Peace  presupposes  Justice:  Obedience  has  a 
right  to  know  the  law  it  bows  to.' 

*' Priests:  '  Man  is  only  born  into  this  world  to  suCfer.' 

"  People :  '  Do  you  then  set  us  the  example.' 

"  Priests :  '  Will  you  live  without  gods  and  without  kings  1 ' 

"People:  'We  will  live  without  tyrants,  without  im- 
postors.' " 

Oh,  away  with  him ! 

To  this  indictment  Mr.  Muir  pleaded  not  guilty,  and  was 
then  asked  if  he  had  any  objection  to  the  relevancy  of  the 
charge  contained  in  it.  .  This  somewhat  illogical  inversion  of 
the  scientific  order  of  procedure  seems  to  have  been  the 
custom  in  those  days.  But  Mr.  Muir  had  a  soul  above  rele- 
vancy. "Mr.  Muir  replied,"  says  the  chronicler,  "that  he 
had  uniformly  considered  the  jury  as  the  only  judges  of  the 
law  and  of  the  fact ;  and  that  at  this  stage  of  the  trial,  he 
would  plead  upon  no  point  which  might  preclude  the  deter- 
mination of  the  jury  by  a  previous  decision  of  the  Court" 
It  may  be  that  he  received  some  consolation  from  the  recital 
of  these  fine  flowing  periods,  the  meaning  of  which  it  is  some- 
what difficult  at  first  for  a  nineteenth  century  intellect  to 
grasp ;  but  whether  Mr.  Muir's  uniform  view  of  the  province 
of  the  jury  was  right  or  wrong,  there  seems  no  doubt  of  this 
somewhat  startling  fact,  that  he  elected  to  go  to  trial  under 
an  indictment  which  in  gremio  sets  forth  no  offence  whatever, 
nominate  or  innominate,  against  the  laws  of  this  or  any  other 
well-governed  realm. 

The  judges,  however,  thought  differently;  and  the  indict- 
ment was  duly  found  relevant  to  infer  the  pains  of  law. 
Whereupon  Mr.  Muir  made  another  speech.  This  was  a  sort 
of  preliminary  flourish  of  trumpets  by  way  of  backing  up  his 
defences,  previously  lodged ;  and  the  enthusiastic  publisher — 
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who,  by  the  way,  dates  the  Preface  from  the  Tolbooth  Prison, 
Edinburgh — prints  some  of  it  in  capital  letters,  after  the 
manner  of  indictments  in  criminal  courts,  before  everything, 
capital  letters  included,  was  left  to  be  inferred  by  Act  of 
Parliament. 

•*  Kiiowledge,"  he  said  (in  capitals),  "  must  always  precede 
Reformation"  (also  in  capitals),  "and  who  shall  Dare"  (in 
capitals  again)  "  to  say  that  the  People  "  (once  more)  "  should 
be  debarred  from  Information  "  (as  before)  "  where  it  concerns 
them  so  materially  ? "  Evidently  no  one  dared ;  and  the 
orator  proceeded  in  ordinary  type, "  I  am  accused  of  sedition  " 
(he  had  found  it  out),  "  and  yet  I  can  prove  by  thousands  of 
witnesses  that  I  warned  the  people  of  the  danger  of  that 
crime,  exhorted  them  to  adopt  none  but  measures  that  were 
constitutional,  and  entreated  them  to  connect  liberty  with 
knowledge,  and  both  with  morality.  This  is  what  I  can  prove. 
If  these  are  crimes,  I  am  guilty." 

It  would  have  been  quite  consistent  with  the  whole  pro- 
ceedings if  the  prisoner  had  been  at  once  condemned  in  terms 
of  his  own  confession.  This  does  not  seem  to  have  occurred 
to  any  one  at  the  time,  however;  and  a  jury  was  em- 
panelled. 

Then  there  arose  a  hitch;  and  Mr.  Muir  spoke  again. 
Five  gentlemen  had  been  selected  from  the  list  of  Assize  by 
the  Lord  Justice-Clerk,  when  it  appeared  that  they  were  all 
members  of  an  association  calling  itself  ''Friends  of  the 
Constitution,"  united  to  support  it  against  Bepublicans  and 
Levellers.  Mr.  Muir,  on  the  other  hand,  belonged  to  a  society 
called  "  The  Friends  of  the  People,"  also,  as  he  maintained, 
desirous  of  upholding  the  Constitution,  but  at  the  same  time 
anxious  for  parliamentary  reform.  The  Friends  of  the  Con- 
stitution held  their  meetings  at  the  Goldsmiths'  Hall ;  and  as 
their  books  were  open  to  all,  Mr.  Muir  and  some  of  his 
associates  had  inscribed  their  names  therein ;  whereupon  the 
constitutional  goldsmiths  had,  with  a  promptitude  worthy  of 
a  metropolitan  Town  Council,  erased  them.  Consequently  he 
objected,  reasonably  enough,  for  the  space  of  two  and  a  half 
close  pages  of  print,  to  be  tried  by  the  erasers. 

Then  the  Solicitor-General  warmly  replied  that  with  equal 
propriety  might  the  panel  object  to  their  lordships  on  the 
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bench ;  and  really  there  seems  to  have  been  a  good  deal  of 
truth  in  the  observation. 

Mr.  Muir  spoke  again^  but  without  effect.  Nevertheless 
"he  continued  to  repeat  his  objection  as  every  five  were 
sworn."  Nor  was  this  all ;  for,  after  they  were  all  sworn,  he 
was  at  it  again:  "They  had  already  determined  his  fate. 
They  had  already  judged  his  cause ;  and,  as  they  valued  their 
reputation,  their  own  internal  peace,  he  entreated " —  Bat 
here  even  Scottish  judicial  patience  could  stand  it  no  longer ; 
and  Mr.  Muir  was  suppressed. 

Then  followed  the  evidence,  interspersed  occasionally  by  a 
few  remarks  from  Muir. 

The  first  witness,  who  was  strenuously  objected  to  by  the 
prisoner, — though  for  what  reason  one  fails  to  see, — is  so 
typical  of  all  that  follow,  that  he  may  be  quoted  almost  in 
extenso. 

**  Alexander  Johnston,  depones:  That  he  was  present  at  a 
meeting  in  £[irkintilloch  some  time  in  the  month  of  November 
last,  since  known  by  the  name  of  a  reform  meeting.  Mr. 
Muir  was  present,  and  harangued  the  meeting." — Harangued 
is  good. — ^"As  far  as  he  recollects  Mr.  Muir  addressed  the 
president " — (shame !) — "  stated  the  disadvantages  in  the  re- 
presentation, some  burghs  being  rotten,  and  others  having 
no  vota  He  stated  the  population  of  England  and  Scotland, 
and  mentioned  that  from  the  smallness  of  the  number  who 
voted  the  people  were  not  fully  represented.  .  .  .  That  a 
manufacturer  in  this  country  could  not  bring  his  goods  to 
market  with  the  same  advantage  as  the  French  manufacturers. 
Mr.  Muir  said  .  .  .  that  the  sole  intention  of  these  societies 
was  to  procure  a  more  equal  and  shorter  duration  of  Parlia- 
ment. That  the  means  for  these  ends  was  to  petition 
Parliament,  to  communicate  their  resolutions,  and  extend  their 
knowledge  by  publishing  and  circulating  useful  publicatioua" 

This,  let  it  be  remembered,  was  the  evidence  for  the  pro- 
secution; and  in  the  whole  150  pages  of  the  trial  there  is 
really  nothing  stronger.  And  on  evidence  such  as  that,  Mr. 
Muir  was  convicted  of  sedition. 

The  next  incident  of  note  was  the  conduct  of  a  gentleman 
of  the  name  of  William  Muir,  who  belonged  to  a  religious  sect 
called  The  Mountain^  and  who  refused  **  to  wrong  his  own 
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conscience  by  taking  an  oath  which  he  thought  unlawful/' 
In  vain  the  judges  quoted  Scripture  for  their  own  purposes 
to  this  refractory  witness.  He  remained  as  immovable  as 
the  name  of  his  religious  persuasion.  Though  sworn  at,  he 
refused  to  swear.  So  "  the  Lord  Advocate  moved  that  this 
person  be  committed  to  prison  for  his  contumacy,  informed 
that  there  was  no  way  by  which  he  could  ever  be  set  free, 
and  in  express  words  declared  that  his  imprisonment  would 
be  etemcU.'*  Of  course  this  was  an  opportunity  for  speech- 
making,  which  the  prisoner  could  not  resist;  but  although 
he  offered  to  accept  the  Mountaineer's  testimony  unsworn, 
without  objection,  the  Court  granted  the  motion  of  the  Lord 
Advocate ! 

Though  Muir  might  declare 
"He'd  be  d—d  if  he'd  swear/' 
Said  the  Court,  *'He'd  be  d—d  if  he  wouldn't" 

The  following  rather  quaint  note  in  reference  to  the  in- 
cident is  to  be  found  in  the  second  volume  of  Hume,  p.  377 : 
"  In  the  course  of  the  trial,  and  after  he  had  been  in  gaol  for 
awhile,  this  man's  scruples  gave  way;  and,  being  brought 
back  into  Court,  at  his  own  request  he  took  the  oath  and  was 
examined.  He  might  otherwise  have  remained  a  prisoner  for 
some  considerable  time'* 

By  this  time  the  judges  seem  quite  to  have  got  their 
backs  up ;  and,  like  the  magistrate  in  "  Oliver  Twist,"  having 
committed  themselves  so  deeply,  were  quite  prepared  to  com- 
mit everybody  else  upon  the  smallest  provocation.  The  next 
victim  was  a  witness  for  the  prisoner,  by  name  John  Eussell, 
who,  after  being  sworn,  was  asked — as  was  then  customary — 
if  any  one  had  instructed  him  what  to  say.  He  answered : 
•*  None,  except  to  tell  the  truth."  This,  of  course,  roused  the 
whole  pack  of  bloodhounds — no,  judges ! — and  they  were  on 
the  scent  at  once.  "  Who  instructed  him  so  ?  Where  was 
his  summons  as  a  witness  ?  Only  four  days  since  he  received 
it,  so  he  must  remember  who  it  was  that  committed  the 
terrible  offence  of  advising  him  to  speak  the  truth.  Now,, 
sir,  come  away ! "  "  The  witness  replied,"  says  the  sagacious 
chronicler,  "  that  the  general  instruction  to  speak  the  truth  was 
so  common,  that  he  could  not  remember  at  present  any  par- 
ticular  person  who   had   given  it."     Eeally!  this  was  too 
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incredible ;  and  the  Lord  Advocate,  honest  man,  moved  that 
"  this  prevaricator "  be  committed  to  prison.  In  vain  Mr. 
Muir  lifted  up  his  voice  and  orated.  He  was  interrupted, 
ordered  to  sit  down,  told  he  had  no  right  or  title  to  interfere 
with  the  business;  and  Lord  Henderland,  with  owl-like 
gravity,  delivered  his  opinion.  "Every  appearance  was 
against  the  witness,"  said  his  lordship — and,  so  far  as  the 
appearance  of  the  Bench  was  concerned,  the  old  gentleman 
was  right  for  once — "he  wished  to  conceal  the  truth,  he 
merited  punishment,  and  should  be  committed  to  prison  for  a 
certain  period."  Of  course  the  othei-s  concurred,  and  the 
luckless  recipient  of  extraneous  admonition  was  "  committed  to 
prison  for  the  term  of  three  weeks,  as  guilty  of  concealing  the 
truth  upon  oath." 

Need  we  go  further  ?  What  fate  could  a  man  expect  at 
the  hands  of  this  righteous-dealing  Court, — a  man  whose 
witness  boldly  maintained  that  he  had  been  tutored  to  tell 
the  truth  ?  True  it  is,  that  twenty  witnesses  for  the  defence 
swore  that  the  prisoner  had  ever  advised  moderate  counsels, 
that  he  had  dissuaded  from  violence,  that  he  had  always 
advised  the  people  that  the  only  method  by  which  they  might 
obtain  reform  was  respectfully  to  petition  Parliament ;  but  if 
one  witness  had  been  warned  to  be  truthful  in  the  witness- 
box,  why  not  twenty  ?  True  it  is  that  the  witnesses  for  the 
Crown  were  not  one  whit  more  emphatic  than  those  in 
exculpation ;  but  was  not  the  prisoner  a  friend  of  the  people  ? 
Was  not  the  Constitution  in  danger  ?  Was  not  Eevolution 
rampant  in  France  ?  and  had  not  the  prisoner  just  come  from 
that  bloody  land?  "Who  could  believe,"  said  the  Lord 
Advocate,  in  a  burst  of  honest  enthusiasm,  "  that  a  man  of 
liberal  education,  an  advocate  at  this  bar,  could  be  found 
among  villagers  and  manufacturers,  poor  and  ignorant,  for  the 
purpose  of  sowing  sedition  and  discontent." 

Let  us  pass  over  the  prisoner's  closely-reasoned  speech  in 
defence.  It  is  not  necessary  at  this  time  of  day  to  quote 
much  of  it.  What  he  said  then  is  "  familiar  in  men's  mouths 
as  household  words  "  to-day ;  and  as  yet  one  has  heard  of  no 
modern  trials  impending.  But,  as  a  model  of  fair-minded  and 
dignified  oratory,  of  calm  and  dispassionate  judicial  reticence, 
commend  us  to  the  Lord  Justice-Clerk's  charge  to  the  jury. 
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"  Mr.  Muir,"  said  his  lordship, "  had  gone  about  among  ignorant 
country  people,  making  them  forget  their  work,  and  told  them 
that  a  reform  was  absolutely  necessary  for  preserving  their 
liberty,  which,  if  it  had  not  been  for  him,  they  would  never 
have  thought  was  in  danger.  He  did  not  doubt  that  this 
would  appear  to  them,  as  it  did  to  him,  to  be  sedition.  .  .  . 
Muir  pretends  to  have  had  influence  with  those  wretches,  the 
leading  men  there  (in  France).  And  what  kind  of  folk  were 
they  ?  His  lordship  had  never  liked  the  French  all  his 
days,  but  now  he  hated  them  ! "  At  another  point,  we  have 
this  patriotic  axiom  laid  down :  Firai,  that  the  British  Con- 
stitution is  the  best  that  ever  was  since  the  creation  of  the 
world ;  and  it  is  not  possible  to  make  it  better.  For  is  not 
every  man  secure  ?  Does  not  every  man  reap  the  fruits  of 
his  own  industry,  and  sit  safely  under  his  own  fig-tree  ?  .  .  . 
The  panel's  haranguing  such  multitudes  of  ignorant  weavers 
about  their  grievances  might  have  been  attended  with  the 
worst  consequences  to  the  peace  of  the  nation,  and  the  safety 
of  our  glorious  Constitution.  Mr.  Muir  might  have  known 
that  no  attention  could  be  paid  to  such  a  rabble.  What 
right  had  they  to  representation  ?  He  could  have  told  them 
that  the  Parliament  would  never  listen  to  their  petition. 
How  could  they  think  it?  A  Government  in  every 
country  should  be  just  like  a  Corporation;  and  in  this 
country  it  is  made  up  of  the  landed  interest,  which  alone  has 
a  right  to  be  represented.  As  for  the  rabble,  who  have 
nothing  but  personal  property,  what  hold  has  the  nation  of 
them  ?  What  security  for  the  payment  of  their  taxes  ?  They 
may  pack  up  all  their  property  on  their  backs  and  leave  the 
country  in  the  twinkling  of  an  eye,  but  landed  property  can- 
not be  removed.  ...  He  had  not  the  smallest  doubt  that  the 
jury  were,  like  himself,  convinced  of  the  panel's  guilt,  and 
desired  them  to  return  such  a  verdict  as  would  do  them 
honour." 

It  is  almost  superfluous  to  observe,  after  this,  that  the 
faithful  goldsmiths  promptly  returned  a  verdict  which  prob- 
ably did  them  honour  in  the  sight  of  this  eminent  judicial 
personage ;  and  the  panel  was  found  guilty.  Lord  Hender- 
land  was  asked  to  propose  a  punishment ;  and  did  so  in  a 
speech  about  our  glorious  Constitution,  as  though  he  were 
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proposing  a  toast.  " Banishment^"  be  observed,  ''would  be 
improper,  as  it  woald  only  be  sending  to  another  country  a 
man,  where  he  might  take  the  opportunity  of  exciting  the 
same  spirit  of  discontent,  and  sowing,  with  a  plentiful  hand, 
sedition.  Whipping  was  too  severe  and  disgraceful,  the  more 
especially  to  a  man  who  had  borne  his  character  and  rank  in 
life.  And  imprisonment  would  be  but  a  temporary  punish- 
ment, when  the  prisoner  would  be  again  let  loose,  and  so 
again  disturb  the  happiness  of  the  people.  There  remained 
but  one  punishment  in  our  law,  and  it  wrung  his  very  heart  to 
mention  it,  namely,  transportation^  And  so  the  heart-wrung 
Henderland  murmured  through  his  tears,  "Fourteen  years, 
and  no  return  on  pain  of  death;"  and  then  doubtless,  like 
Hague's  Garew,  he  fell  flat  upon  the  floor  convulsed  with 
grief. 

Lord  Swinton  next  took  up  the  refrain,  and  really  seems  to 
have  been  plagiarising  from  a  modem  comic  opera.  His  idea, 
like  that  of  the  Mikado,  seems  to  have  been  that ''  the  punisb- 
ment  should  be  adapted  to  the  crime ;  and  the  question  was, 
What  was  the  degree  of  crime  the  panel  had  been  guilty 
of? "  This  theme  he  pursues,  both  in  English  and  Latin,  till 
his  learned  brethren  must  have  been  very  near  committing 
him ;  but  at  length,  strangely  enough,  he  agrees  with  Lord 
Henderland.  Then  follow  Lord  Dunsinnan,  Lord  Abercromby, 
and  the  Lord  Justice-Clerk,  who  all  concur.  But,  spite  of 
all,  the  prisoner  has  the  last  word ;  and  one  must  acknowledge 
that  nothing  becomes  him  better  than  his  death.  "  My  Lord 
Justice-Clerk,"  he  said,  "I  shall  not  animadvert  upon  the 
severity  or  the  leniency  of  my  sentence.  Were  I  to  be  led 
this  moment  from  the  bar  to  the  scaffold,  I  should  feel  the 
same  calmness  and  serenity  which  I  now  do.  My  mind  tells 
me  that  I  have  acted  agreeably  to  my  conscience,  and  that  I 
have  engaged  in  a  good,  a  just,  and  a  glorious  cause — ^a  cause 
which  sooner  or  later  must,  and  will,  prevail;  and,  by  a 
timely  reform,  save  this  country  from  destruction ! " 

And  so  ends  this  strange,  eventful  history. 

It  is,  of  course,  obvious  that  the  report  is  written  by  one 
who  sympathises  with  the  man,  wrongfully  accused  and  un- 
justly punished.  The  sayings  and  doings  of  his  opponents 
and  judges  are  doubtless  exposed  with  a  ruthless  severity, 
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and  painted  in  colours  somewhat  exaggerated.  But  let  us 
make  allowance  for  all  that.  Surely  never  in  the  annals  of 
time  was  there  such  a  solemn,  owl-like,  base  travesty  of 
justice  as  this !  Surely  never  was  there  a  record  of  such 
contemptible  ferocity,  such  crass  stupidity,  such  ofiScial  arro- 
gance, such  overbearing  insolence,  such  lawless  and  ignorant 
absurdity,  as  is  set  forth  in  the  account  of  the  prosecution, 
verdict,  opinions,  and  sentence,  in  the  case  of  Thomas  Muir, 
Esq.,  advocate,  younger  of  HuntershilL  Conceited  and  self- 
seeking  he  may  have  been, — we  do  not  know, — vain  and 
foolish  some  of  his  speeches  indicate  that  he  was ;  but  that  he 
was  the  victim  of  fanatical  terror  and  hatred,  no  enlightened 
Scotsman  will  nowadays  seek  to  deny. 

Dare  we,  in  conclusion,  point  the  moral  ?  If  these  are  our 
opinions  of  the  methods  of  courts  of  justice  in  1793,  what, 
in  the  name  of  progress  and  enlightenment,  will  men  in 
1991  think  of  the  judges  of  this  present  day  ? 

W.  D.  L. 


Correeponbence* 


(To  iht  Editor  of  "  The  Journal  of  Jurisprudence") 

''AN  UNQUALIFIED /" 

Sib, — Under  this  title  you  have  an  editorial  in  your  November 
number,  dealing  with  some  remarks  made  by  the  Secretary  of 
the  "  Hawick  Advanced  Liberal  (Gladstonian)  Association," 
when  returning  thanks  for  his  re-election  to  office,  in  which 
he  complained  of  Sheriff  Boyle  Hope  having  at  the  late 
Kegistration  Court  refused  to  allow  him  to  appear  as  agent 
for  his  party,  on  the  ground  that  he  was  not  a  qualified 
lawyer.  You  say,  "  The  Sheriff  seems  to  have  sustained  the 
objection — it  humbly  appears  to  us,  a  proper  decision." 

Now,  with  great  deference,  I  disagree  with  your  opinion. 
I  think  Sheriff  Boyle  Hope  gave  a  wrong  decision,  as  I 
believe  Sheriff  Mair  gave  in  a  similar  case  in  Airdria 

By  sections  25  and  27  of  the  County  Voters  Act  it  is 
competent  for  any  claimant  or  objector  to  appear,  and  be 
beard  in  the  Eegistration  Courts  by  his  agent  or  mandatary. 
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By  section  36  of  the  Burgh  Eegistration  Act,  19  &  20 
Vict  c.  58,  which  is  adapted  to  counties,  it  is  provided  that — 
*'  Any  claim,  objection,  notice  of  appeal,  or  other  writ,  may  be 
signed,  and  any  proceedings  under  this  Act  may  be  prosecuted, 
by  any  person  as  agent  or  mandatory  for  the  party  thereto." 

Again,  by  section  22  of  the  Reform  Act  of  1868,  it  is 
provided  that — ''  If  any  person  whose  name  shall  have  been 
struck  out  of  any  register  or  list  of  voters  by  the  Sheriff,  or 
who  shall  claim  or  object  before  the  Sheriff  at  any  court,  shall 
consider  the  decision  of  the  Sheriff  on  his  case  to  be  erroneous 
in  point  of  law,  he  may,  either  by  himself,  or  hy  same  person 
on  his  behalf  in  open  court,  require  the  Sheriff  to  state  .  .  . 
a  special  case,"  etc. 

These  statutory  provisions  for  the  regulation  of  procedure 
in  the  Eegistration  Courts  appear  to  me  not  to  sustain  SherifT 
Boyle  Hope's  decision ;  and  I  am  strengthened  in  this  view 
by  the  knowledge  that  in  many  Registration  Courts  now,  pro- 
fessional agents  and  mandatories  are  allowed  to  appear  for 
claimants  and  objectors.  I  also  believe  I  am  right  in  stating 
that  Sheriff  Jameson,  who  now  holds  the  judgeship  next  to 
the  Supreme  Court,  allows  any  duly  appointed  mandatory, 
irrespective  of  his  being  "  a  qualified  lawyer "  or  not,  to 
appear  in  his  Registration  Courts. — I  am,  etc., 

G.  J.  Campbell. 

Invernrss,  Wth  November  1891. 

[We  welcome  the  above  letter  from  an  undoubted  authority 
on  the  subject,  and  perhaps  we  do  not  seriously  differ  from 
the  view  expressed.  In  justice  to  Sheriff  Boyle  Hope,  we  wish 
to  point  out  an  error  in  point  of  fact  on  which  we  proceeded 
in  writing  the  editorial  in  question*  It  was  based  on  a  news- 
paper cutting  (sent  to  us  anonymously),  which  wrongly  stated 
that  the  learned  Sheriff  declined  to  admit  the  loetis  standi  of  the 
Secretary  merely  on  the  ground  that  he  vxis  not  a  qualified 
law  agent.  We  are  now  informed  that  this  was  not  so.  The 
Secretary,  although  he  was  actually  a  mandatory  regularly 
appointed,  did  not  mention  the  fact,  and  the  Sheriff  was  not 
aware  that  he  held  any  mandates.  This  duly  appointed 
mandatory  did  not,  we  believe,  take  the  trouble  to  satisfy  the 
judge  of  his  right  to  be  heard. — Ed.  J.  of  J.^ 
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Hppofntmcnte* 


Sib  Charles  Pbarson,  Q.C.,  M.P.,  Lord  Advocate,  has  been 
admitted  a  Member  of  Her  Majesty's  Privy  Council. 

The  Queen  has  been  pleased  to  appoint  Mr.  Graham 
Murray,  Advocate,  M.P.,  Solicitor-General  for  Scotland,  to  be 
one  of  Her  Majesty's  Counsel  learned  in  the  law. 

Mr.  Andrew  Jameson,  M.A.,  Advocate  (1870),  Sheriff  of 
Hoss,  Cromarty,  and  Sutherland,  has  been  appointed  Sheriff 
of  Perth,  in  room  of  Mr.  Graham  Murray,  resigned. 

Mr.  Henry  Johnston,  B.A.,  Advocate  (1868),  has  been 
appointed  Sheriff  of  Eoss,  Cromarty,  and  Sutherland. 

Mr.  Hay  Shennan,  M.A.,  Advocate  (1884),  has  been 
appointed  Sheriff-Substitute  at  Lerwick,  in  room  of  Mr.  D.  J. 
Mackenzie,  transferred  to  Wick. 

The  Boundary  Commissioners  under  the  Local  Government 
(Scotland)  Act,  1889,  have  appointed  Mr.  J.  J.  Cook,  M.A., 
LL.B.,  Advocate  (1889),  to  be  Secretary  to  the  Commis- 
sioners, in  place  of  Mr.  Hay  Shennan,  resigned. 

Mr.  Christopher  N.  Johnston,  MA.,  Advocate  (1880), 
has  been  appointed  Counsel  for  the  Department  of  Woods  and 
Forests  in  Scotland. 

Mr.  R  Fitzroy  Bell,  Advocate,  Secretary  to  the  Scottish 
Universities  Commission,  has  been  granted  five  months'  leave 
of  absence  on  the  ground  of  ill-health.  Mr.  T.  Clark, 
Advocate  (1882),  has  been  appointed  interim  Secretary. 


®bituari?. 


.    Mr.  David  Egberts,  S.S.C.  (1873),  died  in  Glasgow,  on 
l7th  November. 
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The  first  volume  of  Sevised  Reports  aims  at  brevity. 
Here  is  a  head-note :  "  Taking  up  dead  bodies,  even  for  the 
purpose  of  dissection,  is  an  indictable  offence."  "Takiog 
np  "  a  dead  body  is  surely  not  under  all  circumstances  an 
offence. 


New  conditions  are  imposed  upon  all  who  accept  appoint- 
ments as  County  Court  judges  in  England — ^they  most  reside 
in  their  districts,  and  must  retire  at  seventy. 


A  PRISONER  was  brought  before  a  Dutch  justice  in  Eastern 
Pennsylvania  charged  with  stealing.  "  Guilty,  or  not  guilty  ? " 
demanded  the  justice.  "Not  guilty,  your  honour."  "Den 
go  avay, — ^vat  you  vant  here  ?  Gro  apout  your  pishness ! " — 
Oreen  Bag. 

''Deaf*   Jurymen. — ^An    amusing    incident    occurred    at 
Wandsworth  Prison  recently  during  an  inquest  held  by  Mr. 
A.    Braxton-Hicks,   the    mid-Surrey    coroner.     One    of  the 
jurymen   summoned   to   attend    the   inquiry   asked    to    be 
exempted  on  the  score  of  deafness.     The  coroner,  by  dint  of 
speaking  loudly,  asked  him  if  he  could  hear  the  evidence,  and 
the  juryman  replied  that  he  could  not     Speaking  sotto  voc4 
Mr.  Hicks  told  the  juryman  (who  was  sitting  at  the  other  end 
of  the  room)  that  he  would  be  excused.     He  at  once  left  his 
seat,  and,  thanking   the   coroner,  withdrew.     The    coroner, 
laughing,  said  that  that  reminded  him  of  a  man  who  had 
been  summoned,  meeting  his  officer  in  the  street.     The  officer 
asked  him  if  he  were  going  to  attend  the  inquest,  and  the 
man,  putting  his  hand  behind  his  ear,  said,  "  What  did  you 
say  ?     I  am  deaf."     The  officer  at  last  managed  to  make  him 
hear,  and  on  parting  said  softly,  "  Will  you  have  a  drink  ? " 
"  Certainly,"  was  the  ready  reply.     The  juryman  was  sum- 
moned on  the  next  occasioa — Irish  Law  Times, 
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The  Bona-Fide  Traveller  Question. — On  the  21st  October, 
at  Nantwich,  there  was  a  batch  of  twenty-three  summonses, 
heard  c^inst  Crewe  men  who  had  driven  over  to  Nantwich, 
a  distance  of  four  miles,  and  obtained  refreshments  as  bona^ 
Jlde  travellers.  The  magistrates  said  that  it  was  the  bounden 
duty  of  publicans,  by  inquiry,  to  elicit  whether  applicants  for 
drink  were  really  hona-fide  travellers,  not  mere  travellers  for 
pleasure.  Mr.  Soundell,  J.P.,  said  that  a  landlord  was  not 
justified  in  supplying  drink  to  people  on  the  mere  representa- 
tion that  they  came  from  Crewe ;  he  mast  do  a  great  deal 
more  than  that  or  he  laid  himself  open  to  severe  punishment. 
The  justices  then  interrogated  the  men  summoned  as  to  their 
object  in  coming  to  Nantwich.  One  said  to  se^  his  father-in- 
law,  another  said  for  the  benefit  of  his  health,  a  third  said  to 
see  his  sweetheart,  and  so  on.  These  were  held  to  be  good 
and  sufficient  grounds  for  applying  for  drink  as  lona-fide 
travellers,  but  a  party  of  seven  who  drove  over  for  pleasure 
only,  and  were  supplied  with  refreshments,  were  fined  2s.  6d. 
and  costs. 

Ejusdem  Generis. — The  qusdem  generis  rule — that  is,  the 
rule  that  general  words  following  particular  ones  will  be 
restricted  to  the  genus  to  which  the  preceding  ones  belong — 
may  often  have  wrought  an  effect  contrary  to  what  was 
intended.  A  testator,  for  instance,  enumerates  a  few  articles 
which  he  can  recollect,  and  then,  by  some  general  words, 
hopes  to  sweep  in  a  great  many  other  things,  but  he  is 
supposed  in  law  to  have  referred  only  to  those  things  which 
possess  a  close  resemblance  to  what  he  has.  already  described. 
In  In  re  Jones ;  ex  parte  Lloyd,  26  N.  C.  Ill,  the  bankrupt 
had  work  at  a  colliery  and  was  paid  according  to  the  work  he 
did,  his  earnings  averaging  from  25s.  to  30s.  a  week.  It  was 
sought  to  make  these  earnings,  or  rather  a  portion  of  them, 
applicable  for  the  benefit  of  his  creditors,  under  the  provisions 
of  section  53  of  the  Bankruptcy  Act,  1883.  The  first  sub- 
section relates  to  the  appropriation  of  the  pay  or  salary 
of  officers  in  the  army  or  navy,  or  persous  engaged  in  the 
Civil  Service ;  but  the  second  provides  that "  where  a  bankrupt 
is  in  receipt  of  a  salary  or  income  other  than  as  aforesaid,  or 
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is  entitled  to  any  half-pay  or  pension,  or  to  any  compensation 
granted  by  the  Treasury,  the  Court,  on  the  application  of  the 
trustee,  shall  from  time  to  time  make  such  order  as  it  thinks 
just  for  the  payment  of  the  salary,  income,  half-pay,  com- 
pensation, or  any  part  thereof,  to  the  trustee,'  to  be  applied  by 
him  in  such  manner  as  the  Court  may  direct"  A  Divisional 
Court,  consisting  of  Mr.  Justice  Cave  and  Mr.  Justice  Charles, 
held  that  the  earnings  of  this  bankrupt,  not  being  ejusdem 
generis  with  salary  in  the  preceding  part  of  the  section,  were 
not  caught  by  the  section.  In  so  deciding  they  followed  Be 
Mutton ;  ex  parte  Benweil,  54  Law  J.  Eep.  Q.  B.  53,  L.  R  14 
Q.  B.  Div.  301,  where  the  Court  of  Appeal  held  that  the  fees 
of  the  well-known  "  bone-setter  "  were  not  a  salary  within  the 
meaning  of  the  Act.  Lord  Esher  said:  "The  question  is 
whether  the  income  which  a  man  earns  by  the  exercise  of  his 
personal  skill,  and  which  is  dependent  upon  the  accident 
whether  i)eople  come  to  consult  him  or  not,  and  upon  whether 
he  chooses  to  be  consulted,  is  income  of  the  nature  of  a  salary. 
It  is  only  necessary  to  state  the  case  to  show  that  it  is  not." 
From  these  two  cases  it  would  appear  that  earnings  must  not 
be  of  uncertain  amount,  but  must  be  fixed,  before  they  can  be 
rdeemed  to  form  a  salary. — Law  Journal. 

* 

Proceedings  under  a  Chancery  Brieve. — Last  month  Sheriff 
Hamilton-Grierson,  Aberdeen,  and  a  jury  of  fifteen  local 
lawyers,  heard  an  interesting  question  that  had  been  raised 
under  the  will  of  the  late  Mr.  Andrew  Penny  of  Bolivia 
. — an  Aberdeenshire  man,  who  left  this  country  when  a 
poor  lad,  and  made  a  fortune  in  the  silver  mines  of  South 
America.  The  point  in  dispute  is  one  of  succession.  Mr. 
Penny  died  intestate.  His  younger  brother  James  succeeded 
as  heir-at-law  to  all  his  heritable  property  in  Scotland, 
consisting  of  the  estate  of  Park  and  the  house  No.  25  Albyn 
Place,  Aberdeen.  The  deceased's  widow,  a  native  of  Bolivia, 
whose  evidence  was  tak^n  on  commission  in  Aberdeen  through 
an  interpreter,  and  who  recently  married  in  Aberdeen  a  man 
jiamed  Craik,  has  taken  these  steps  to  enforce  her  claim  to 
terce.  The  proceedings  were  held  under  the  authority  of  a 
Latin  brieve  obtained  by  Mr.  J.  M.  I.  Scott,  solicitor  (Mrs. 
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Graik's  agent),  from  the  Scottish  Chancery,  which,  following 
the  old  practice,  had  to  he  published  at  the  market  crosses  of 
Stonehaven  and  Aberdeen.  The  brieve  from  Chancery  called 
upon  the  jury  to  find  (1)  whether  Mrs.  Penny-Craik  was 
married  to  the  late  Mr.  Penny,  and  (2)  whether  Mr.  Penny . 
was  infeft  in  the  lands  of  Park,  these  being  the  two  require- 
ments to  her  establishing  her  right  to  the  terce  or  a  third  of 
the  rental  of  the  lands.  The  defenders,  the  next-of-kin^ 
were  represented.  After  hearing  evidence  to  prove  the  two 
points  raised,  the  jury  returned  this  verdict: — "The  jury  alL 
in  one  voice,  by  the  said  Archibald  Campbell,  whom  they  had 
elected  to  be  their  chancellor,  in  respect  of  the  proof  adduced, 
serve  and  cognosce  the  urger  to  a  just  and  reasonable  terce  or 
third  part  of  the  whole  lands  and  others  described  in  the  said 
claim,  wherein  her  husband  died  infeft  and  seized  as  aforesaid 
in  common  form,  whereupon  James  M.  I.  Scott,  solicitor  in 
Aberdeen,  asked  and  took  instruments  and  acts  of  Court,  and 
the  Sheriff-Substitute  interposes  his  authority  in  the  premises, 
and  decerns  and  authorises  extract  hereof."  Mr.  Scott  asked 
the  Sheriff  to  "  ken  "  Mrs.  Penny-Craik  to  the  terce  of  Park, 
and  suggested  that  the  most  convenient  form  would  be  that 
he  sliould  present  a  petition  to  his  lordship,  who  might  note 
that  that  motion  was  made.  Sheriff  Grierson  acquiesced  in 
this.     The  case  has  been  appealed  to  the  Court  of  Session. 

• 

Contempt  of  Court, — ^At  the  opening  of  the  Appeal  Court, 
on  26th  October  last,  the  Lord  Chancellor  said  his  brother 
lindley  had  received  a  letter  which  he  discovered  referred  to 
some  case  in  court  The  Lord  Justice  had  not  read  it,  and 
would  not  read  it,  but  he  mentioned  the  matter  in  order  to 
intimate  to  the  party  who  sent  it  that,  although  it  would  not 
be  read  until  the  case  was  over,  when  it  was  read  it  would  be 
with  a  view  of  seeing  whether  the  grossest  contempt  of  court 
had  not  been  committed  in  writing  to  a  judge  with  reference 
to  a  case  which  was  pending.  It  would  then  be  considered 
what  should  be  done  if  the  person  had  been  guilty  of  such  an 
offence. 

* 
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The  BarJcruptey  of  Members  of  Parliament — ^The  proceed- 
ings in  bankruptcy  instituted,  though  not  pressed,  by  Lord 
Salisbury  against  Mr.  WiUiam  O'Brien,  M.P.,  revive  in  the 
recollection  of  students  of  the  Constitution  an  almost-forgotten 
phapter  of  parliamentary  privilege.     An  adjudication  in  bank- 
ruptcy of  a  member  of  Parliament  now,  as  is  well  known, 
vacates   the   seat.     This  provision,  which  is  the  result  of 
modem  legislation,  owes  its  origin  to  the  fact  that  since  the 
Beform  Act  of  1832  Parliament  may  be  considered  indepen- 
dent of  the  Crown.    The  House  of  Commons  did  not  consent 
to  divest  itself  of  privileges  which,  however  abused,  were  of 
supreme  value  as  safeguards  against  the  Executive  Govern- 
ment till  the  Executive  Government  became  itself  the  servant 
of  the  House,  and  through  the  House  the  servant  of  the  people 
at  large.    "  Had  James  I.,"  says  Mr.  Hatsell  in  his  Precedents, 
title  "  Privilege,''  "  succeeded  in  establishing  the  doctrine  that 
persons  employed  in  foreign  embassies,  sheriffs  of  counties, 
bankrupts,  and  persons  outlawed  or  in  execution,  ought  not 
to  be  elected  or  to  retain  their  seats,  he  would  soon,  by  one 
or  other  of  these  methods,  have  found  means  to  withdraw  from 
their  service  in  that  House  many  of  its  ablest  members,  to 
whose  spirit  and  attention  we  at  this  distance  of  time  are  veiy 
much  indebted  for  the  existence  of  the  freedom  which  this 
nation  now  enjoys."     So  far  from  being  deprived   of  their 
seats,  members  of  the  House  of  Commons  enjoyed  in  former 
times  a  complete  immunity  from  arrest  for  debt  and  from 
civil  suits.     In  1558  there  was  an  inquiry  into  a  complaint 
that  John  Smith,  member  for  Camelford,  had  come  to  the 
House  being  outlawed,  and  had  deceived  divers  merchants  in 
London,  taking  wares  of  them  to  the  sum  of  £300,  minding 
to  defraud  them  of  the  same  under  colour  of  privilega     The 
complaint  was  reported  to  be  true,  and  the  House  divided 
that  he  should  be  allowed  his  privilege — Ayes,  112;  Noes,  107. 
The  career  of  Mr.  Asgill,  who  was  expelled  from  the  House  of 
Commons  in  1707,  is  a  striking  illustration  of  the  enormous 
amount  of  fraud  which  could  be  sheltered  by  this  immunity. 
Mr.  Asgill  was  appointed  executor  and  residuary  legatee  under 
the  will  of  a  testator  (who  built  the  New  Square  of  Lincoln's 
Inn),  upon  the  express  condition  that  he  would  pay  none  of 
his  debts.     Asgill  read  the  will  to  the  assembled  creditors. 
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"  You  have  heard,  gentlemen,"  he  said,  "  the  deceased's  testa- 
ment ;  I  will  religiously  fulfil  the  wishes  of  the  dead."  Asgill 
became  under  this  will  the  patron  of  a  pocket  horough,  for 
which  he  sat  unmolested  for  several  sessions.  When  in  1699 
the  Commissioners  for  the  resumption  of  the  grants  of  for- 
feited estates  went  over  to  Ireland,  Asgill  repaired  to  that 
countrjr  to  practise  as  a  conveyancer.  He  bought  there  a 
life  estate  of  £3000  per  annum,  and  a  seat  for  a  nomination 
borough  in  the  Irish  House  of  Commons.  In  1703  he  was 
expelled  from  the  Irish  Parliament  for  the  publication  of  an 
absurd  treatise,  entitled  the  Possibility  of  avoiding  Death, 
and  immediately  resumed  his  seat  in  the  English  Parliament 
In  an  interval  of  Parliament  in  1707,  being  taken  in  execu- 
tion, he  was  committed  to  the  Fleet.  When  the  House  met 
he  wrote  to  the  Speaker  to  inform  him  that  he  was  detained 
upon  two  executions.  His  letter  w^as  referred  to  a  committee, 
and  the  House  ordered  him  to  be  delivered  out  of  custody  by 
the  Serjeant  with  the  mace.  A  few  days  afterwards  the 
English  House  of  Commons,  following  the  Irish  precedent, 
expelled  Asgill  for  his  obnoxious  book,  and  thus  being  bereft 
of  privilege  he  lingered  in  gaol  till  his  death,  thirty  years 
afterwards  (Townsend's  Memoirs  of  the  ffotise  of  Commons, 
voL  i.  pp.  322-325;  voL  ii.  pp.  127-129).  Mr.  Baring, 
speaking  in  the  House  of  Commons  in  debate  in  1832,  cited 
the  case  of  a  Mr.  Bourke,  who,  being  imprisoned  for  debt,  was 
returned  for  a  pocket  borough,  but  never  took  his  seat  He 
stepped  into  a  carriage  which  awaited  him  at  the  door  of  the 
gaol,  started  for  the  Continent,  and  never  returned.  This 
immunity,  extended  even  to  the  menial  servants  of  members. 
The  privilege  was  infamously  abused,  protections  being  issued 
by  members  to  persons  who  were  not  in  their  service.  In 
1677  a  Colonel  Wanklyn  was  expelled  for  protecting  from 
his  creditors  as  a  menial  servant  a  Mr.  Cottington,  who  had 
an  income  of  £2000  a  year,  eiiuivalent  to  at  least  £6000 
a  year  at  the  present  day.  In  1770  a  very  important 
measure,  the  result  of  the  series  of  conflicts  with  Wilkes,  was 
carried,  which  enacted  that  every  suit  might  at  any  time  be 
brought  against  persons  entitled  to  the  privilege  of  Parlia- 
ment, and,  though  the  immunity  of  members  of  the  House 
of  Commons  from  arrest  was  expressly  reserved,  no  such 
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privilege  was  any  longer  granted  to  their  servants.  In  the 
discussion  in  1832  on  Mr.  Baring's  Bill,  by  which  it  was 
proposed  to  take  away  the  freedom  from  arrest  in  all  cases  of 
judgment  debts,  Mr.  Herbert  contended  that,  inasmuch  as 
some  members  had  been  known  to  be  in  very  poor  circum- 
stances, it  would,  under  the  proposed  legislation,  be  in  the 
power  of  any  Administration  to  immure  a  man  of  first-rate 
abilities  by  buying  up  his  debts.  The  statute  for  the  abolition 
of  imprisonment  for  debt  extends  to  the  community  at  large 
a  protection  which  was  formerly  an  exclusive  parliamentary 
privilege.  As  the  law  at  present  stands,  any  member  who  is 
adjudicated  a  bankrupt  is  incapacitated  from  sitting  or  voting 
unless  the  order  of  adjudication  is  annulled,  or  his  creditors 
fally  paid  or  satisfied.  "It  accords  with  our  notions  of 
political  justice,"  says  Mr.  Townsend  {Memoirs  of  the  Souse  of 
Commons,  voL  i  p.  326),  "that  no  man  should  sit  in  the 
House  of  Commons,  to  levy  contributions  on  his  countrymeo, 
who  has  not  himself  the  means  of  contributing."  To  secure, 
however,  against  all  danger  from  a  system  of  purchasing  up 
judgments,  mortgages,  and  incumbrances,  which  members, 
though  perfectly  solvent,  might  not  be  able  to  satisfy  oo  a 
short  notice,  it  is  provided  that  a  member  adjudicated  a  bank- 
rupt, although  incapacitated  from  sitting  or  voting,  does  not 
vacate  his  seat  unless  after  the  expiration  of  one  year  from 
the  date  of  the  adjudication  the  order  be  not  annulled,  or  bis 
debts  be  not  paid. — Law  Times. 

• 

The  Status  of  the  Speaker  of  the  House  of  Commons. — ^The 
of&ce  of  Speaker  is  believed  to  be  contemporary  with  the 
physical  division  of  Parliament  into  two  separate  Houses. 
The  ancient  rolls  of  Parliament,  however,  are  jejune  docu- 
ments ;  they  give  us  in  the  crudest  form  the  records  of  the 
statutes  that  were  actually  passed,  omitting  all  matters  of 
detail.  We  do  not  find  the  office  of  Speaker  mentioned  in 
any  of  those  documents  till  the  year  1376.  Sir  Thomas 
Hungerford,  the  first  Speaker  of  the  House  of  Commons 
whose  name  has  been  recorded,  is  termed  on  the  roll  of 
the  Parliament  the  "  parlour  "  or  mouth  of  the  House.  This 
word   conveys   in   itself   an  ample   definition   of  the  officei 
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and   has  been  so  regarded  by  constitutional  authorities  on 

historical  occasions.     At   the    commencement   of   the    short 

Parliament  of  1640,  the  Speaker,  Mr.  Serjeant  Glanville,  in 

announcing  his  election  to  Charles  I.,  said:  "Your  Commons' 

House  have  chosen  one  of  themselves  to  be  the   'mouth/ 

indeed,  the  servant,  of  all  the  rest,  to  steer  watchfully  and 

prudently  in  all  their  weighty  consultations  and  debates,  to 

collect  faithfully  and  readily  the  genuine  sense  of  a  numerous 

assembly,  to  propound  the  same  reasonably,  and  to  mould  it 

into  apt  questions  for  final  resolutions,  and  so  represent  them 

and  their  conclusions,  their  declarations  and  petitions,  upon 

all   urgent  occasions,   with  truth,  with  right,  with  life,  and 

with   full    advantage    to    your    most    excellent    Majesty."* 

Lenthall,  the  successor  of  Glanville  in  the  succeeding  Long 

Parliament,  came  fully  up  to  this  definition  of  the  Speaker's 

duties  when,  in  reply  to  Charles  I/s  query  as  to  the  where^ 

abouts  of  the  five  members,  he  replied :  **  May  it  please  your 

Majesty,  I  have  neither  eyes  to  see  nor  tongue  to  speak  in 

this  place,  but  ad  the  House  is  pleased  to  direct  me,  whose 

servant  I  am  here,  and  humbly  beg  your  Majesty's  pardon 

that  I  cannot  give  any  other  answer  than  this  to  what  your 

Majesty  is  pleased  to  demand  of  me."     Sir  Thomas  More,  who, 

before  he  became  Lord  Chancellor,  filled  the  office  of  Speaker 

of  the  House  of  Commons,  took  in  an  earlier  age  the  same 

view  as  Glanville  and  Lenthall  of  the  duties  of  that  post. 

When,  during  his  Speakership,  Cardinal  Wolsey  came  into 

the  House  of  Commons  with  great  pomp  to  demand  a  subsidy 

— ^a  request  which  was  met  with  absolute  silence  on  the  part 

of  the  members — More  suggested,  in  reply,  that  unless  all  the 

members  present  could  put  their  several  thoughts  into  his  head, 

he  alone  was  unable,  in  so  weighty  a  matter,  to  give  His  Grace 

a   sufficient   answer.      Mr.    Henry   Powle,   who  afterwards 

presided  over  the  Convention  Parliament,  and  was  Speaker 

for  two  years,  from  1688  till  1690,  speaking  in  debate  in  one 

of  the  Parliaments  of  Charles  II.,  said:  "The  Speaker  is 

called  the  mouth  and  tongue  of  the  House,  which  speaks  the 

conceptions  of  the  mind.     Not  that  he  is  to  make  those 

conceptions,  but  pronounce  what  he  has  in  command  from 

the  House.     Lenthall^  upon  an  occasion  known  to  most,  told 

the  late  King  he  had  neither  tongue,  eyes,  nor  ears  but  what 
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the  House  gave  him."  The  duties  of  the  Speaker's  office 
being  thus  determined,  the  question  arises.  How  is  he  to  be 
elected?  Elsynge  lays  it  down  that,  in  accordance  with 
unbroken  precedent  from  the  second  year  of  Henry  IV.,  the 
Commons  cannot  choose  their  Speaker  till  they  have  fiist  been 
commanded  so  to  do  by  the  King.  Two  violations  of  this 
prerogative  have  occurred.  The  Convention  Parliament  of 
1660,  which  met  at  the  Bestoration,  voted  Sir  Harbottle 
Grimston  Speaker ;  and  again  the  Convention  Parliament  of 
1688  voted  Mr.  Powle  Speaker.  These  instances,  however,  of 
apparent  deviation  from  the  stereotyped  usage  were  due  only 
to  the  necessity  of  the  situation,  the  Parliaments  themselves 
not  having  been  convened  by  Boyal  summons.  The  Royal  leave 
to  elect  a  Speaker  in  1789  in  succession  to  Mr.  Cornwall, 
who  died  during  the  first  mental  derangement  of  George  III.» 
was  given  by  a  legal  fiction,  which  was  denounced  at  the 
time  as  little  short  of  a  "  fraudulent  trick."  Opinions  difier 
as  to  whether  the  election  of  the  Speaker,  having  been  made 
in  accordance  with  the  Boyal  command,  is  still  subject  to  the 
approval  of  the  Crown.  Sir  Edward  Coke,  when  elected  in 
1592,  declared  it  to  be  no  election  "  until  your  Majesty  giveth 
allowance  and  approbation."  Blackstone  lays  it  down  that 
the  Speaker  must  be  approved  by  the  King.  Charles  II. 
peremptorily  refused  to  approve  of  the  election  of  Mr.  Edward 
Seymour,  who  had  been  Speaker  of  a  former  Parliament 
"  It  is  an  essential  prerogative  of  the  King,"  said  the  Lord 
Chancellor,  in  announcing  the  Boyal  disapproval  of  the  choice 
of  Mr.  Seymour,  "  to  refuse  as  well  as  to  approve  of  a  Speaker. 
The  King  is  the  best  judge  of  men  and  things.  He  thinks  fit 
to  reserve  you  for  other  service,  and  to  ease  you  of  this.  It 
is  His  Majesty's  pleasure  to  discharge  this  choice,  and  accord- 
ingly of  His  Majesty's  command  I  do  discharge  you  of  this 
place  you  are  chosen  for,  and  in  His  Majesty's  name  command 
the  House  of  Commons  to  make  another  choice."  The 
quarrel  between  the  King  and  the  House  with  reference  to 
the  Speaker  was  settled  by  a  compromise.  The  right  of  the 
King,  however,  to  exercise  a  veto  over  the  Commons'  choice  of 
a  Speaker  was  fiercely  contested  in  debate,  and  has  never 
since  been  exercised.  The  great  dignity  of  his  office  confers 
on  the  Speaker  a  high  personal  status.     From  the  period  of 
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the  Bevolution  he  has  been  the  First  Commoner  in  the  realm. 
"  Ever  since,"  says  Mr.  Townsend,  "  the  statute  1  Will.  &  M. 
c.  21,  the  Speaker  has  constantly  taken  place  next  to  peers 
of  Great  Britain  at  all  times,  both  in  and  out  of  Parliament. 
In  all  public  commissions  he  is  so  ranked,  and  has  the 
precedence  at  the  Council  table  as  a  Privy  Councillor.  Though 
on  common  occasions  the  Speaker  gives  place  to  Irish  peers, 
and  those  who  by  courtesy  take  rank  before  some  peers  of  the 
realm,  as  sons  of  dukes  and  marquises,  yet  in  all  commissions 
by  Act  of  Parliament  he  is  named  before  them,  and  so  ought 
to  be  on  all  solemn  and  national  occasions."  "In  1694  it 
was  ordered  that  in  the  procession  at  Queen  Mary's  funeral 
no  person  do  intervene  between  the  Speaker  and  the  House 
of  Lords  "  (Townsend's  Merrwirs  of  the  ffouse  of  Commons,  vol. 
i.  p.  32).  By  the  30  Geo.  III.  c.  10,  the  Speaker's  salary  is 
fixed  at  the  clear  yearly  sum  of  £6000.  By  the  same 
statute  he  is  disqualified  from  holding  any  oflSce  of  profit 
under  the  Crown.  A  more  recent  statute  (2  &  3  Will  IV.  c. 
105)  still  further  secures  the  dignity  and  independence  of  the 
Speaker  by  making  his  salary  payable  out  of  the  Consolidated 
Fund. — Law  Times, 
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The  Law  of  Nuisance  in  Scotland.  By  James  C.  C.  Brown, 
M.A.,  LL.B.,  Advocate.  Edinburgh:  William  Green 
&  Sons.     1891. 

In  these  days  of  competition,  when  every  statute  of  import- 
ance is  annotated  before  it  is  passed,  and  every  junior  at  the 
bar  is  fired  with  the  ambition  to  improve  by  shortening, 
lengthening,  or  remodelling  the  too  recondite  or  too  anti- 
quated pages  of  some  learned  senior,  we  should  have  expected 
that  long  ere  this  a  book-hunter  of  keener  scent  than  his 
fellows  would  have  discovered  the  attractive  subject  of 
nuisance,  and  secured  it  as  his  own  prey.  No  doubt  the 
Professor  of  Scots  Law  has  devoted  a  chapter  of  his  treatise 
on  Landownership  to  the  Law  of  Nuisance,  as  limiting  the 
natural  right  of  property,  and  we  have  more  than  one  com* 
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mentary  on  tbe  Public  Health  Acts ;  but  the  law  of  nuisance 
in  Scotland  as  a  subject  by  itself,  recognised  and  legolated 
both  by  common  law  and  by  statute,  has  been  treated  of  for 
the  first  time  in  the  small  volume  before  u& 

It  is  a  modest  work,  but  its  preparation  must  have  involved 
much  more  trouble  than  the  number  of  its  pages  at  first 
sight  suggests,  and  it  reflects  credit  alike  upon  the  author  and 
the  publishers.  Many  and  various  must  have  been  the 
statutes  examined,  and  the  condensed  narratives  of  the  cases 
introduced  by  way  of  illustration  can  only  be  the  result  of 
careful  and  painstaking  study,  while  the  arrangement  and 
printing  are  all  that  can  be  desired.  The  author's  style  is 
simple,  indicating  a  thorough  grasp  of  his  subject,  which  is 
clearly  and  logically  set  forth.  The  decisions  referred  to  and 
explained  are  throughout  regarded  in  the  light  of  valuable 
expositions  of  the  principles  of  law  involved,  rather  than  as 
a  useful  list  of  reported  precedents.  Tbe  book  is  certainly 
not  spoilt  by  the  lack  of  a  proper  index ;  but  so  copious  an 
index  at  the  end,  and  such  a  full  outline  of  the  contents  of 
the  various  chapters  at  the  beginning — although  both  reveal 
much  trouble  and  discriminating  care — would,  if  introduced 
upon  the  same  scale,  unduly  encumber  any  work  of 
greater  size.  It  is  possible  to  have  too  much  of  a  good 
thing,  although  that  may  be  better  than  too  littla  As  to 
whether  the  separation  of  the  lists  of  English  and  Scotch 
cases  may  not  one  day  prove  a  trap  for  some  hasty  con- 
suiter  of  authorities,  unaware  of  the  double  collection,  it  would 
be  premature  to  hazard  an  opinion. 

The  chapters  upon  Legal  Procedure,  upon  Valid  and 
Invalid  Defences  to  an  action  of  Ntiisance,  and  upon  protec- 
tive stipulations  in  title-deeds,  will  be  among  those  most 
interesting  to  the  legal  profession ;  but  we  have  here  an 
exceedingly  readable  book,  which  ought  to  be  found  interest- 
ing by  many  beyond  that  charmed  circle. 

Has  not  every  one  got  a  grievance,  and  to  how  many  does 
it  not  take  the  form  of  what  they  think  is  a  nuisance  ?  Has 
the  neighbourhood  become  less  select  because  of  its  increased 
educational  advantages,  or  do  the  horses  in  the  lane  behind 
cause  annoyance  to  some  nervous  and  imtable  old  gentleman 
fond  of  a  morning  dose  and  a  late  breakfast  ?     Before  any 
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•fashionable  lady  or  crotchety  bachelor  brings  an  interdict 
against  school  or  horse-dealer,  let  them  pause  and  peruse  Mr. 
Brown's  volumei  which  will  explain  to  them  that,  although 
probably  they  know  the  maxim,  "  Sic  utere  tuo  ut  alienum 

,non  IcBdas,"  they  must  extend  their  knowledge  of  latinity, 
and  learn  that  "  lex  nan  favet  delicatorum  votis" 


A  Treatise  on  the  Mights  and  Burdens  incident  to  the  Onmership 
of  Lands  and  other  Heritages  in  Scotland,  By  John 
Eankine,  M.A.,  Advocate,  Professor  of  Scots  Law  in  the 
University  of  Edinburgh ;  Author  of  The  Law  of  Leases 
in  Scotland.  Third  Edition.  Edinburgh :  Bell  &  Brad- 
fute.     1891. 

Professor  Eankine's  treatise  has  become  indispensable  to 
practitioners  and  to  students ;  and  if  one  is  fortunate  enough 
to  have  begun  to  make  acquaintance  with  Scots  Law  no 
earlier  than  1879,  one  wonders  what  lawyers  did  in  the 
days  when  there  was  no  such  systematic  work.  There  is 
no  need  in  1891  to  discuss  its  unquestioned  merits — its 
author's  thorough  and  extensive  knowledge,  and  his  power 
of  singularly  clear  expression — or  the  great  usefulness  of  the 
book.  Since  the  publication  of  the  second  edition  in  1883, 
there  have,  of  course,  been  considerable  growth  and  change  in 
the  matters  which  form  the  subject  of  so  comprehensive  a 
work,  and  a  new  edition  has  become  necessary.  This  edition 
is  appreciably  enlarged. 


A  Digest  of  Decisions  in  Scottish  Shipping  Cases,  1865-90. 
With  Notes.  By  Wiluam  Gborgb  Black,  Member  of 
the  Faculty  of  Procurators,  Glasgow ;  Author  of  The  Law 
relating  to  Scottish  County  Councils,  etc.  Edinburgh: 
Green  &  Sons.     1891. 

The  idea  of  such  a  work   as  this,   if  well    carried   out,  is 
^excellent.     Mr.  Black  has  carried  out  his  idea  well.     The 
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book  must  prove  very  useful  The  decisions  on  this  import- 
ant branch  of  the  law  have  been  skilfully  digested,  and  the 
arrangement  of  the  subject  also  is  to  be  commended.  The 
cases  in  the  first  chapter  refer  to  the  ships — the  contract  to 
build,  payment  by  instalments,  sale  to  a  foreigner,  repairs, 
lien,  survey,  ship-measurement,  Lloyd's  Begister,  eta  The 
owners,  managing  owner,  shipmaster,  and  seamen  are  the 
subjects  of  the  second  chapter.  The  contract  of  affreightment 
that  of  the  third.  Collision,  and  salvage  and  towage,  are 
dealt  with  in  chapters  IV.  and  V.  respectively;  marine 
insurance  in  chapter  YL;  harbours,  etc.,  in  chapter  YII; 
and  the  last  chapter  includes  arrestment,  evidence,  and  foreign 
law.  The  usefulness  of  the  book  is  greatly  increased  by  that 
most  important  addition  to  any  work  of  the  kind,  to  wit,  a 
good  index. 


fnglieb  Z)eci0(on9« 


OCTOBER—NOVEBfBER. 

{All  current  English  deetsions  likely  to  throw  light  upon  any  poirU  of 
Scottish  law  orprtMctice  are  here  rqported,) 

Master  and  Servant. — Grocet^s  assistant — " /foritman  "— 38 
d  39  VicL  c.  90,  sec,  10.— The  Employers  and  Workmen  Act,  1875 
(38  &  39  Vict  c  90),  after  giving  justices  jurisdiction  to  hear  and 
determine  disputes  between  employers  and  workmen,  enacts  by  sec 
10  that  "  the  expression  '  workman '  does  not  include  a  domestic  or 
menial  servant,  but  save  as  aforesaid  means  any  person  who  being  a 
labourer,  servant  in  husbandry,  journeyman  artificer,  handicrafts- 
man, miner,  or  otherwise  engaged  in  manual  labour,  has  "...  The 
respondent,  a  grocer,  laid  a  complaint  against  the  appellant^  an 
assistant  in  his  employ,  before  a  Court  of  summary  jurisdiction,  for 
leaving  his  service  without  notice.  The  real  and  substantial  duties 
of  the  appellant  were  to  sell  the  soods  in  the  shop  to  customers ;  Le 
also  made  up  parcels,  and  carried  small  parcels  to  the  cart  at  the 
door ;  but  a  porter  was  kept  to  do  the  heavy  manual  labour.  The 
justices  held  that  the  appellant  was  a  "  workman  "  within  the  mean- 
ing of  the  Employers  and  Workmen  Act,  1875.  On  appeal  to  the 
Queen's  Bench  Division,  Mr.  Justice  Smith  he^d  that  the  appellant 
was  not  a  "  workman  ; "  Mr.  Justice  Grantham  held  that  the  justices 
were  right  in  holding  that  he  was.     Held  (by  the  Master  of  die 
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Soils,  and  Lords  Justices  Fiy  and  Lopes),  that  this  grocer's  assistant 
Mras  not  a  **  workman  "  within  the  meaning  of  the  Act. — Bound  v. 
Laiorence,  Ct.  of  App.,  October  27. 

Market  Overt. — Custom — Shop— Showroom  upstairs — Sale  by 
customer  to  shapkteper, — ^The  plaintiff  sought  to  recover  certain 
jewellery  which  had  been  sold  by  a  third  party  to  the  defendants, 
who  were  goldsmiths,  carrying  on  business  in  the  city  of  London. 
It  appeared  from  the  evidence  that  a  lady  came  to  the  shop  of  the 
defendants,  and  offered  to  sell  the  jewellery  to  them.  Defendants 
took  her  upstairs  to  a  showroom,  and  after  examining  the  jewellery, 
they  agreed  to  purchase  it  from  her.  It  subsequently  transpired 
that  this  was  jewellery  which  had  been  stolen  from  the  plaintiff. 
On  behalf  of  the  defendants,  it  was  contended  that,  by  the  custom 
of  the  city  of  London,  their  premises  were  market  overt  for  the  sale 
of  jewellery,  and  that,  as  they  had  bought  the  jewellery  in  question 
in  market  overt,  they  had  a  good  title  to  it  against  the  plaintiff. 
H.dd,  (by  Mr.  Justice  Wills),  that  the  sale,  having  taken  place  in  the 
showroom  upstairs,  and  not  in  the  shop  itself,  was  not  a  sale  in 
market  overt.  Semhkj  that  a  sale  by  a  customer  to  a  shopkeeper  in 
the  city  of  London  of  goods  of  the  description  in  which  the  shop- 
keeper usually  deals,  is  not  a  sale  in  market  overt. — Hargreave  v. 
Spink,  High  Ct,  Q.  B.  Div.,  November  2. 

Justices. — Disqualification — Pecuniary  interest. — This  was  a  rule 
for  a  certiorari  to  bring  up  and  quash  an  order  of  a  magistrate  on  the 
ground  that  he  was  interested  in  the  matter  of  the  summons.  Heaps 
of  manure  were  deposited  on  some  waste  land  in  a  parish  in  Sussex. 
The  surveyor  of  highways  called  a  meeting  of  ratepayers  to  consider 
the  habit  of  depositing  the  manure  heaps.  The  magistrate  in  ques- 
tion was  a  ratepayer  attending  the  meeting,  and  he  moved  a  resolu- 
tion calling  upon  all  those  who  deposited  the  heaps  of  manure  to 
remove  them.  Every  one  complied  with  the  resolution  except  the 
appellant,  who  was  thereupon  summoned  before  the  Petty  Sessions, 
where  the  magistrate  in  question  was  sitting  as  magistrate,  and  an 
order  was  made  calling  upon  the  appellant  to  remove  the  remaining 
heaps.  The  proceedings  before  the  magistrates  were  instituted  by 
the  surveyor  of  highways  It  was  contended  on  behalf  of  the 
magistrate  that  his  interest  as  a  ratepayer  was  infinitesimal,  and 
that  the  sur^'eyor  of  highways  could  have  acted  without  calling  the 
vestry  meeting.  Held  (by  Mr.  Justice  Mathew  and  Mr.  Justice 
Smith),  that  the  rule  must  be  made  absolute — first,  because  the 
magistrate  in  question  took  a  part  in  originating  the  proceedings, 
and  therefore  came  within  the  rule  as  to  bias ;  and  secondly,  he  hnd 
a  pecuniary  interest  as  a  ratepayer. — Beg.  v.  Guisford,  High  Ct., 
Q-  B.  Div.,  November  3. 

Company. — Memorandum  of  Association — Alteration  of  objects — 
Sanction  of  Court — Conditions — Alteration  in  name  of  company — Com- 
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panies  (Memorandum  of  Association)  Ad^  1890,  53  tt  54  Fid.  e.  62, 
sec  1  (5)  (d). — The  deed  of  settlement  of  a  marine  assiuance  company, 
which  had  been  subsequently  to  its  fonnation  registeied  under  the 
Companies  Acts,  1862  to  1880,  provided  that  the  object  and  business 
of  the  company  should  be  to  grant  or  effect  assurance  on  British  and 
foreign  ships,  and  goods  and  merchandises  at  sea  or  going  to  sea, 
and  on  freight,  against  the  perils  and  damages  of  the  sea,  and  all 
other  marine  risks,  and  to  lend  money  on  bottomry  and  responden- 
tia. The  business  of  underwriters  and  marine  assurance  companies 
having  become  of  late  years  considerably  extended,  so  as  to  include 
the  assurance  of  many  other  risks  than  those  enumerated  in  the 
company's  deed  of  settlement,  and  also  the  assurance  of  warehouses, 
and  the  goods  therein,  and  other  property  connected  with  shipping 
and  life  and  accident  assurance,  in  connection  with  transit  by  sea 
and  land,  the  company  passed  a  special  resolution  to  alter  the  objects 
of  the  company  so  as  to  include  these  additional  businesses.  Upon 
an  application  to  the  Court  to  confirm  this  resolution :  held  (by  Mr. 
Justice  Kekewich),  that  the  additional  businesses  were  such  as 
might  be  conveniently  or  advantageously  combined  with  the  present 
business  of  the  company,  and  that  the  resolution  should  therefore 
be  confirmed ;  that  the  order  must  be  subject  to  an  alteration  in  the 
name  of  the  company,  so  that  the  public  might  be  made  aware  of 
the  extension  of  its  business. — Re  The  AUiance  Marine  Asswranee 
Co.  Ltd.y  High  Ct.,  Ch.  Div.,  November  7. 

Trade  IVIark. — Fancy  word — Patents^  DesignSy  and  Trade  Marb 
Ad,  1883,  sec.  64,  suh-sec,  1  (c). — ^In  June  1886  the  plaintiffs,  who 
were  soap  manufactiu^rs  at  Wakefield,  registered,  under  the 
Patents,  Designs,  and  Trade  Marks  Act,  1883,  as  a  trade  mark,  not 
used  by  them  before  Aus^ust  1875,  the  word  "Britannia^"  in  class 
48,  for  perfumery,  including,  amongst  other  things,  perfumed  soap. 
The  plaintiffs  alleged  that  the  defendants  hid  infringed  their 
registered  trade  mark,  and  moved  for  an  injunction.  The  defend- 
ants contended  that  the  word  "Britannia"  was  not  a  distinctive 
fancy  word  not  in  common  use,  and  moved  to  have  the  register 
rectified  by  expunging  the  registration  of  the  mark.  Held  (by  Mr. 
Justice  Chitty),  that  the  word  "  Britannia  "  ought  to  be  taken  in  its 
primary  sense  as  a  geographical  name,  and  was  not  a  "  fancy  word,*' 
and  that,  even  if  taken  in  a  secondary  sense  as  denoting  a  symboU- 
cal  personage,  it  would  not  be  a  "fancy  word;"  and  the  mark 
ordered  to  be  removed  from  the  register. — Hodgson  v.  Sindair, 
High  Ct.,  Ch.  Div.,  November  10. 
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Arbitration,  109,  436. 
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Trustee,  101, 152, 161,  438. 
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